M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Senat or (s) Ross To: Hi ghways and
Transportation

SENATE BI LL NO. 2063

AN ACT TO AUTHORI ZE THE M SSI SSI PPl TRANSPORTATI ON
COMM SSI ON, COUNTY BOARDS OF SUPERVI SORS AND THE GOVERNI NG
AUTHORI TI ES OF MUNI Cl PALI TI ES TO CONTRACT W TH ANY PERSON,
CORPORATI ON OR OTHER BUSI NESS LI CENSED TO DO BUSI NESS | N THE STATE
FOR THE PURPOSE OF CONSTRUCTI NG TOLL ROADS OR BRI DGES; TO
PRESCRI BE THE TERMS AND CONDI TI ONS FOR THE LETTI NG OF SUCH
CONTRACTS AND THE RI GHTS AND DUTI ES OF THE PARTI ES ENTERI NG | NTO
SUCH CONTRACTS; TO AUTHORI ZE GOVERNMENTAL ENTI TI ES TO | SSUE
LI CENSES AND PERM TS TO I NDI VI DUALS, GROUPS, PARTNERSHI PS,
CORPORATI ONS, ASSCCI ATI ONS OR OTHER LEGAL ENTI TI ES AUTHORI ZI NG
SUCH ENTI TI ES TO CONSTRUCT AND OPERATE TOLL ROADS, BRI DGES,
FERRI ES AND CAUSEVWAYS PRI MARI LY ON LAND OMNED, LEASED OR USED BY
SUCH ENTI TI ES; TO EXEMPT REAL PROPERTY USED FOR SUCH PURPCSES FROM
AD VALOREM TAX; TO AMEND SECTI ONS 65-3-1 AND 11-46-9, M SSI SSI PP
CODE OF 1972, IN CONFORM TY TO THE PROVI SI ONS OF THI S ACT; AND FOR
RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. (1) The M ssissippi Transportation Conmm ssion,

county boards of supervisors and/or the governing authorities of
municipalities (hereinafter referred to as governnental entities),
in their discretion, may contract, individually or jointly with
ot her governnental entities, with any persons, corporations,
partnershi ps or other businesses licensed to do business in the
State of M ssissippi (hereinafter referred to as "conpani es" or
"conpany") for the purpose of |easing highway or roadway property
upon which shall be constructed one or nore toll roads or bridges
in the state. Such contracts shall provide that |and held by the
governnmental entities, whether in fee sinple, as an easenent or
other interest, shall be | eased or assigned to a conpany for
construction, operation and mai ntenance of roadways or hi ghways
for motor vehicle traffic, tollbooths and related facilities. Al
such hi ghways, pavenent, bridges, drainage related structures and
other infrastructure conprising the projects shall be built and

mai nt ai ned in accordance with not |ess than the m ni nrum hi ghway
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desi gn, construction and nmai nt enance standards established for
such hi ghways, infrastructure and facilities by the contracting
governnmental entity. The contracting governnental entity shal
conduct periodic inspections of any such project throughout the
termof the contract to ensure conpliance by the conpany. Failure
of a conpany to conply with m ni num standards established for the
project by the contracting governnental entity shall constitute a
breach and shall subject the conpany to liability on its bond or
security or to rescission of the contract in accordance with the
ternms and provisions of the contract.

(2) Every contract entered into by a governnental entity
under this section shall require a conpany to enter into bond and
provi de such security as the governnental entity determ nes may be
necessary or advisable to ensure tinely conpletion and proper
execution and performance of the contract. The governnental
entities are authorized to acquire such property or interests in
property as may be necessary, by gift, purchase or em nent donain,
for construction and mai ntenance of the highways built pursuant to
contracts entered into under this section. Furthernore, when and
as dictated by the terns of the contract with the governnental
entity, the conpany shall have the sanme powers of em nent domain
as those described in Section 11-27-47. Upon expiration,
term nation or rescission of the contract, all interests that the
conpany may have in the land, infrastructure, facilities or other
i nprovenents to the property subject to contract shall term nate
and automatically, by operation of |law, be returned or conveyed to
and vest in the State of M ssissippi or the contracting
governnental entity. Upon term nation, expiration or rescission
of the contract, the collection of tolls shall cease after al
associ ated debts have been retired or rel eased.

(3) During the termof any contract entered into under this
section, the conpany may establish, charge and coll ect notor

vehi cl e operators tolls for use of the highway and its facilities.
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The anpbunt of such tolls, and any nodification thereto, shall be
subj ect to approval by the contracting governnental entity;
however, all such contracts entered into with the M ssissipp
Transportati on Conm ssion nay require a conpany to pay a
percentage of all tolls collected to the M ssissippi Departnent of
Transportation. All such nonies paid to the departnent shall be
deposited into the State H ghway Fund and nmay be expended, upon
appropriation by the Legislature, only for naintenance of state

hi ghways.

(4) Al statutes of this state relating to traffic
regul ation and control shall be applicable to notor vehicles
oper at ed upon hi ghways and bri dges constructed under this section
and shall be enforceable by the M ssissippi Departnent of Public
Safety and the M ssissippi H ghway Safety Patrol.

(5 The State of M ssissippi, the Mssissippi Transportation
Comm ssion, the M ssissippi Departnent of Transportation,
counties, nunicipalities or any other agency or political
subdi vi sion, or any officer or enployee thereof, shall not be
| iable for any tortious act or om ssion arising out of the
construction, maintenance or operation of any highway or bridge
proj ect under the provisions of this section where the act or
om ssion occurs during the termof any such contract entered into
by the M ssissippi Transportation Comm ssion or other governnental
entity and a conpany.

(6) The powers conferred by this section shall be in
addition to the powers conferred by any ot her |aw, general,
special or local. This section shall be construed as an
additional and alternative nethod of funding the purchasing,
bui | di ng, inproving, owning or operating of roadways and/or
hi ghways under the jurisdiction of the M ssissippi Transportation
Comm ssi on, county boards of supervisors or municipal governing
authorities, any provision of the laws of the state or any charter

of any municipality to the contrary notw thstandi ng.
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SECTION 2. (1) The provisions of this section and of

Section 3 of this act shall be totally separate from and not
limted in any respect by any other provisions of |aw, including,
but not limted to, any other provisions of this act, or of any
other lawrelating to the setting and supervision of tolls,

i nspections, bonding of licensees and toll road and bridge owners
and operators, rescission of |licenses and contracts and reversion
of title to property and projects. Unless clearly indicated to
the contrary fromthe context of this section, all ternms used in
this section shall have the sane neaning as when used in Section 1
of this act.

(2) In addition to and as an alternative to any other
authority granted by law, including, but not limted to, Section 1
of this act, any governnental entities, as defined in Section 1 of
this act, may individually or jointly wth any other governnental
agency or agencies, in their discretion, issue |icenses and
permts to individuals, groups, partnerships, corporations,
associ ations or other legal entities licensed to do business in
this state (such persons and entities are hereinafter referred to
as "licensees") authorizing such licensees to (a) construct,
devel op, purchase or otherw se establish and to own, operate and
mai ntain toll roads, bridges, ferries and causeways on private
| and and ot her property owned or | eased or otherw se used for such
pur poses by such licensees; and (b) set, change, charge and
collect tolls for the use of such facilities, all upon such terns
and conditions, if any, which such governnental entities and
| i censees shall nutually agree to and set forth in such |icenses
or permts or in any contractual agreenents between such
governnental entities and licensees. Such governnental entities
may, but only to the extent expressly provided in the |icenses or
permts issued to such |icensees, inpose and collect fees for the
i ssuance of such licenses or permts. Wthout limting any other

provisions of this section, all licenses and permts issued under
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this section may be issued for a stated period of tinme or may be
perpetual and may be irrevocable, all as stated in such |license or
permt. Any governnental entity issuing any such |license or
permt may also use its em nent donmain powers to acquire any
property needed for or hel pful to the construction, devel opnent,
purchase or establishnment or to the ownership or operation of any
such project and may thereafter transfer title, license the use of
or | ease such property to any such licensee or such |icensee's
affiliate, all upon such terns and conditions as such governnent al
entity shall deem advisable. Al statutes of this state relating
to traffic regulation and control shall be applicable to notor
vehi cl es operated upon roads and bridges constructed, devel oped,
purchased or otherw se owned, established and operated pursuant to
this section and shall be enforceable by the M ssissipp

Department of Public Safety and the M ssissippi H ghway Safety
Patrol at the sane level and to the sane extent as such |laws are
enforced on public roads and bri dges.

(3) Any licensee that has been issued a license or permt
under this section may not be required by the governnental entity
issuing the license or permt or by any other governnental entity
to obtain any other license or permt or to pay any fee or tax in
addition to the license or permt fee, if any, charged at the tine
of and incident to the issuance of such license or permt for the
privilege of constructing, owning, operating or maintaining such
toll road, bridge, ferry or causeway or engaging in the business
of constructing, owning, operating or maintaining any such tol
road, bridge, ferry or causeway relating to any period of tine
follow ng the issuance of such license or permt, including, but
not limted to, any business |license or ad val orem or property
tax. Notw thstanding the foregoing, neither public funds nor
public credit shall be used in the construction or financing of
the privately-owned portion of any toll road, bridge, ferry or

causeway; however, this provision shall not restrict public
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fundi ng or financing of any governnental | y-owned roads, hi ghways
or other infrastructure which may provi de access to or enhance
access to or use of such privately-owned toll road, bridge, ferry
or causeway. All other laws and regulations of this state, to the
extent such other laws or regulations are, or m ght be construed
as being, inconsistent with or restricting or limting either this
section or Section 3 of this act, are superseded for the purposes
of the inplenentation, application and operation of this section
and of Section 3 of this act, to the extent of such actual or
percei ved inconsistency, restriction or limtation.

SECTION 3. All real and personal property, whether tangible

or intangi ble, owned, used or |eased by an individual or |egal
entity that has been issued a license or permt under Section 2 of
this act, or by such individual's or legal entity's affiliates,
successors or assigns, and which is used in the construction,
devel opnent, establishnent, ownership, operation or naintenance of
such toll road, bridge, ferry or causeway authorized under Section
2 of this act, shall be exenpt fromall ad valorem and all other
property taxes.

SECTION 4. Section 65-3-1, M ssissippi Code of 1972, is
amended as fol |l ows:

65-3-1. Subject only to the provisions hereinafter

contained, it shall be unlawful for any person, acting privately
or in any official capacity or as an enpl oyee of any subdi vi sion
of the state, to charge or collect any toll or other charge from
any person for the privilege of traveling on any part of any
hi ghway whi ch has been heretofore or may hereafter be designated
as a state highway, and being a part of the state highway system
or on or across any bridge wholly within this state, which is a
part of any such hi ghway.

For a violation of this section, any judge or chancellor may,
interntime or vacation, grant an injunction upon conplaint of the

M ssi ssi ppi Transportati on Conm ssi on.
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However, none of the provisions of this section shal
prohibit the collection of any toll or other charge for the
privilege of traveling on, or the use of, any causeway, bridge,
tunnel, toll bridge, or any conbi nation of such facility
constructed under the provisions of Sections 65-23-101 through
65-23-119, formng a part of U S Hghway * * * 90 across the Bay
of St. Louis, or across or under the East Pascagoul a River or the
West Pascagoula River on * * * U S. H ghway 90.

The provisions of this section shall be inapplicable to any

toll road or bridge built or operated under the authority of

Section 1 or Section 2 of Senate Bill No. 2063, 2004 Regul ar

Sessi on.

SECTION 5. Section 11-46-9, M ssissippi Code of 1972, is
amended as foll ows:

11-46-9. (1) A governnental entity and its enpl oyees acting
within the course and scope of their enploynment or duties shal
not be liable for any claim

(a) Arising out of a legislative or judicial action or
i naction, or adm nistrative action or inaction of a |egislative or
judicial nature;

(b) Arising out of any act or om ssion of an enpl oyee
of a governnental entity exercising ordinary care in reliance
upon, or in the execution or performance of, or in the failure to
execute or perform a statute, ordinance or regul ation, whether or
not the statute, ordinance or regul ation be valid;

(c) Arising out of any act or om ssion of an enpl oyee
of a governnental entity engaged in the performance or execution
of duties or activities relating to police or fire protection
unl ess the enpl oyee acted in reckless disregard of the safety and
wel | - bei ng of any person not engaged in crimnal activity at the
time of injury;

(d) Based upon the exercise or performance or the

failure to exercise or performa discretionary function or duty on
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the part of a governnental entity or enpl oyee thereof, whether or
not the discretion be abused;

(e) Arising out of an injury caused by adopting or
failing to adopt a statute, ordinance or regul ation;

(f) Wichis limted or barred by the provisions of any
ot her | aw,

(g) Arising out of the exercise of discretion in
determ ni ng whether or not to seek or provide the resources
necessary for the purchase of equi pnent, the construction or
mai nt enance of facilities, the hiring of personnel and, in
general , the provision of adequate governnental services;

(h) Arising out of the issuance, denial, suspension or
revocation of, or the failure or refusal to issue, deny, suspend
or revoke any privilege, ticket, pass, permt, |icense,
certificate, approval, order or simlar authorization where the
governnental entity or its enployee is authorized by lawto
determ ne whether or not such authorization should be issued,
deni ed, suspended or revoked unless such issuance, denial,
suspensi on or revocation, or failure or refusal thereof, is of a
mal i cious or arbitrary and caprici ous nature;

(1) Arising out of the assessnent or collection of any
tax or fee;

(j) Arising out of the detention of any goods or
nmer chandi se by any | aw enforcenent officer, unless such detention
is of a malicious or arbitrary and capricious nature;

(k) Arising out of the inposition or establishnent of a
quar anti ne, whether such quarantine relates to persons or
property;

() O any clainmant who is an enpl oyee of a
governnental entity and whose injury is covered by the Wrkers
Conmpensation Law of this state by benefits furnished by the

governnmental entity by which he is enpl oyed;
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(m O any claimant who, at the time the claimarises,
is an inmate of any detention center, jail, workhouse, penal farm
penitentiary or other such institution, regardl ess of whether such
claimant is or is not an inmate of any detention center, jail,
wor khouse, penal farm penitentiary or other such institution when
the claimis filed;

(n) Arising out of any work perfornmed by a person
convicted of a crime when the work is perfornmed pursuant to any
sentence or order of any court or pursuant to |laws of the State of
M ssi ssippi authorizing or requiring such work;

(o) Under circunstances where liability has been or is
hereafter assunmed by the United States, to the extent of such
assunption of liability, including, but not limted to, any claim
based on activities of the M ssissippi National Guard when such
claimis cogni zabl e under the National Guard Tort Cains Act of
the United States, 32 USC 715 (32 USCS 715), or when such claim
accrues as a result of active federal service or state service at
the call of the Governor for quelling riots and civil
di st ur bances;

(p) Arising out of a plan or design for construction or
i mprovenents to public property, including, but not limted to,
public buil dings, highways, roads, streets, bridges, |evees,

di kes, dans, inpoundnents, drainage channels, diversion channels,
har bors, ports, wharfs or docks, where such plan or design has
been approved in advance of the construction or inprovenent by the
| egi sl ati ve body or governing authority of a governnental entity
or by sone other body or adm nistrative agency, exercising

di scretion by authority to give such approval, and where such plan
or designis in conformty with engineering or design standards in
effect at the tinme of preparation of the plan or design;

(q) Arising out of an injury caused solely by the

ef fect of weather conditions on the use of streets and hi ghways;
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(r) Arising out of the lack of adequate personnel or
facilities at a state hospital or state corrections facility if
reasonabl e use of avail abl e appropriations has been nade to
provi de such personnel or facilities;

(s) Arising out of |oss, danage or destruction of
property of a patient or inmate of a state institution;

(t) Arising out of any loss of benefits or conpensation
due under a program of public assistance or public welfare;

(u) Arising out of or resulting fromriots, unlawf ul
assenblies, unlawful public denonstrations, nob viol ence or civil
di st ur bances;

(v) Arising out of an injury caused by a dangerous
condition on property of the governnental entity that was not
caused by the negligent or other wongful conduct of an enpl oyee
of the governnental entity or of which the governnmental entity did
not have notice, either actual or constructive, and adequate
opportunity to protect or warn against; provided, however, that a
governnmental entity shall not be liable for the failure to warn of
a dangerous condition which is obvious to one exercising due care;

(w) Arising out of the absence, condition, malfunction
or renoval by third parties of any sign, signal, warning device,
illum nation device, guardrail or nedian barrier, unless the
absence, condition, malfunction or renoval is not corrected by the
governnental entity responsible for its maintenance within a
reasonable tinme after actual or constructive notice; or

(x) Arising out of the adm nistration of corporal
puni shment or the taking of any action to maintain control and
di sci pline of students, as defined in Section 37-11-57, by a
teacher, assistant teacher, principal or assistant principal of a
public school district in the state unless the teacher, assistant
teacher, principal or assistant principal acted in bad faith or
wi th malicious purpose or in a manner exhibiting a wanton and

wi |l ful disregard of human rights or safety.
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(y) Arising out of any act or omssion relating to a

hi ghway, bridge or roadway project under a contract entered into

under Section 1 or Section 2 of Senate Bill No. 2063, 2004 Regul ar

Sessi on.

(2) A governnmental entity shall also not be liable for any

cl ai mwhere the governnental entity:
(a) Is inactive and dormant;
(b) Receives no revenue;
(c) Has no enpl oyees; and
(d) Oms no property.

(3) If a governnental entity exenpt fromliability by
subsection (2) becones active, receives incone, hires enpl oyees or
acquires any property, such governnental entity shall no | onger be
exenpt fromliability as provided in subsection (2) and shall be
subject to the provisions of this chapter.

SECTION 6. Nothing in this act shall affect or defeat any
claim assessnent, appeal, suit, right or cause of action for
taxes due or accrued under the ad valoremtax |aws before the date
on which this act becones effective, whether such clains,
assessnents, appeals, suits or actions have been begun before the
date on which this act becones effective or are begun thereafter;
and the provisions of the ad valoremtax | aws are expressly
continued in full force, effect and operation for the purpose of
t he assessnent, collection and enrollnent of liens for any taxes
due or accrued and the execution of any warrant under such | aws
before the date on which this act becones effective, and for the
i nposition of any penalties, forfeitures or clains for failure to
conply with such | aws.

SECTION 7. This act shall take effect and be in force from

and after July 1, 2004.
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