M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Representative Morris To: Judiciary B

HOUSE BI LL NO. 1597
(As Passed t he House)

AN ACT TO AMEND SECTI ON 73-34-7, M SSISSI PPI CODE OF 1972, TO
CLARI FY THE NUMBER OF MEMBERS FROM THE SAME PROFESSI ONAL APPRAI SAL
ORGANI ZATI ON VWHO MAY BE APPO NTED BY THE GOVERNOR TO THE
M SSI SSI PPl REAL ESTATE APPRAI SER LI CENSI NG AND CERTI FI CATI ON
BOARD;, TO AMEND SECTI ON 73-35-16, M SSI SSI PPI CODE OF 1972, TO
| NCREASE THE MAXI MUM AMOUNT OF PREM UM FOR THE ERRORS AND
OM SSI ONS | NSURANCE PROGRAM OFFERED TO LI CENSEES OF THE
M SSI SSI PPl REAL ESTATE COWMM SSI ON;, TO AMEND SECTI ON 73-35- 21,

M SSI SSI PPl CODE OF 1972, TO CLARI FY THAT ASSCCl ATE REAL ESTATE
BROKERS OR SALESPERSONS MAY OMAN ANY LAWFULLY CONSTI TUTED BUSI NESS
ORGANI ZATI ON FOR THE PURPOSE OF RECEI VI NG COW SSI ONS; TO MAKE
LEG SLATI VE FI NDI NGS REGARDI NG THE | NTEREST ON REAL ESTATE
BROKERS' ACCOUNTS ACT; TO AMEND SECTI ONS 73-35-103 AND 73-35-105,
M SSI SSI PPl CODE OF 1972, TO REVI SE THE | NTEREST ON REAL ESTATE
BROKERS' ACCOUNTS ACT; AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 73-34-7, M ssissippi Code of 1972, is
amended as foll ows:

73-34-7. (1) (a) There is hereby established, as an
adj unct board to the M ssissippi Real Estate Conmi ssion, a board
to be known as the M ssissippi Real Estate Appraiser Licensing and
Certification Board, which shall consist of six (6) nmenbers. Five
(5) menbers shall be appointed by the Governor, with the advice
and consent of the Senate, one (1) from each congressional
district as such district existed on January 1, 1989; the
Adm ni strator of the M ssissippi Real Estate Comm ssion shall be
an ex officio, nonvoting nenber.

(b) The initial appointnments made by the Governor shal

be in conpliance with guidelines issued by the Federal Financial
I nstitutions Exam nation Council or its designee; and the
appoi ntees shall serve for ternms ending on Decenber 31, 1991. Not

nore than two (2) positions on the board shall be filled with
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appoi ntees who hold nenbership in the same professional appraisal
organi zati on.

(c) Fromand after January 1, 1992, gubernatori al
appoi ntnments shall be made pursuant to the procedure established
in this paragraph (c). The five (5) nenbers shall be appointed by
the Governor, with the advice and consent of the Senate, one (1)
from each congressional district as such district existed on July

1, 2004, and one (1) fromthe state at |large. The provisions of

this paragraph (c) shall not affect persons who are nenbers of the

Real Estate Appraiser Licensing and Certification Board as of

January 1, 2004. Such nenber shall serve out their respective

terms, upon the expiration of which the provisions of this

paragraph (c) shall take effect. Nothing provided herein shall be

construed as prohibiting the reappoi ntnent of any nenber of the

sai d board.

(d) At least three (3) nmenbers shall be certified
general real estate appraisers or at |least tw (2) nenbers shal
be certified general real estate appraisers and one (1) nenber may
be a certified residential real estate appraiser. Not nore than
two (2) positions on the board shall be filled with appointees who
hol d nmenbership in the sanme professional appraisal organization.
O the initial appointnments made pursuant to this paragraph (d),
two (2) shall serve for three (3) years, two (2) shall serve for
two (2) years and one (1) shall serve for one (1) year.
Thereafter, each nenber shall serve for a termof four (4) years.
Upon the expiration of a nenber's term such nenber shall continue
to serve until the appointnent and qualification of a successor.
Comrenci ng with appointnents made in 1992, no person shall be
appoi nted as a nenber of the board for nore than two (2)
consecutive terns. The Governor may renove an appoi nted nenber
for cause.

(2) The board shall neet not |ess than tw ce a cal endar

year. Witten notice shall be given to each nenber of the tine
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and pl ace of each neeting of the board at |east ten (10) days
prior to the schedul ed date of the neeting.

(3) A quorumof the board shall be three (3) voting nenbers;
comenci ng January 1, 1992, at |east one (1) present nust be a
| icensed certified general real estate appraiser or a certified
residential real estate appraiser. Appointed nenbers of the board
are entitled to mleage and actual expenses as authorized by
Section 25-3-41 and per diem as provided by Section 25-3-69; ex
officio nenbers are entitled to m | eage and actual expenses only.

(4) The board shall elect a chairman and such other officers
as it deens necessary. Such officers shall serve as such for
terns established by the board.

SECTION 2. Section 73-35-16, M ssissippi Code of 1972, is
amended as foll ows:

73-35-16. (1) The followi ng words and phrases shall have
t he neani ngs ascri bed herein unless the context clearly indicates
ot herw se:

(a) "Aggregate |imt" nmeans a provision in an insurance
contract limting the maxinmnumliability of an insurer for a series
of losses in a given tine period such as the policy term

(b) "d ains-nmade" neans policies witten under a
cl ai ns- made basis which shall cover clains nmade (reported or
filed) during the year the policy is in force for incidents which
occur that year or during any previous period the policyhol der was
i nsured under the clains-nade contract. This formof coverage is
in contrast to the occurrence policy which covers today's incident
regardl ess of when a claimis filed even if it is one or nore
years | ater.

(c) "Extended reporting period" nmeans a designhated
period of tinme after a clains-made policy has expired during which
a claimmy be made and coverage triggered as if the claimhad

been nmade during the policy period.
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(d) "Licensee" neans any active individual broker,
br oker - sal esperson or sal esperson, any partnership or any
cor poration.

(e) "Per-claimlimt" nmeans the maximumlimt payabl e,
per |icensee, for damages arising out of the sanme error, om ssion
or wongful act.

(f) "Prior acts coverage" applies to policies on a
cl ai ns- made versus occurrence basis. Prior acts coverage responds
to clainms that are nade during a current policy period, but the
act or acts causing the claimor injuries for which the claimis
made occurred prior to the inception of the current policy period.

(g) "Proof of coverage" neans a copy of the actual
policy of insurance, a certificate of insurance or a binder of
i nsur ance.

(h) "Retroactive date" nmeans a provision, found in many
clai ns-nmade policies, that the policy shall not cover clains for
injuries or damages that occurred before the retroactive date even
if the claimis first nmade during the policy period.

(2) The follow ng persons shall submt proof of insurance:

(a) Any active individual broker, active
br oker - sal esperson or active sal esperson;

(b) Any partnership (optional); or

(c) Any corporation (optional).

(3) Individuals whose |licenses are on inactive status are
not required to carry errors and om Ssi ons insurance.

(4) Al Mssissippi licensees shall be covered for
activities contenpl ated under this chapter.

(5) Licensees nmay obtain errors and om sSi ons coverage
t hrough the insurance carrier approved by the M ssissippi Real
Estate Conm ssion and provided on a group policy basis. The
followng are mnimumrequirenents of the group policy to be
i ssued to the conmm ssion, including, as named insureds, al

| i censees who have paid their required prem um
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(a) Al activities contenplated under this chapter are
i ncluded as covered activities;

(b) A per-claimlimt is not |ess than One Hundred
Thousand Dol | ars ($100, 000. 00);

(c) An annual aggregate limt is not |ess than One
Hundr ed Thousand Dol | ars ($100, 000. 00);

(d) Limts apply per licensee per claim

(e) Maxi mum deductible is Two Thousand Fi ve Hundred
Dol I ars ($2,500.00) per licensee per claimfor danmages;

(f) Maxi mum deductible is One Thousand Dol |l ars
(%1, 000.00) per licensee per claimfor defense costs; and

(g) The contract of insurance pays, on behalf of the
injured person(s), liabilities owed.

(6) (a) The maxi mum contract period between the insurance
carrier and the commssion is to be three (3) consecutive policy
terms, after which tinme period the conm ssion shall place the
i nsurance out for conpetitive bid. The conm ssion shall reserve
the right to place the contract out for bid at the end of any
policy period.

(b) The policy period shall be a twelve-nmonth policy
term

(c) The retroactive date for the master policy shal
not be before July 1, 1994.

(i) The licensee may purchase full prior acts
coverage on July 1, 1994, if the licensee can show proof of errors
and om ssions coverage that has been in effect since at |east
March 15, 1994.

(i) If the licensee purchases full prior acts
coverage on July 1, 1994, that |icensee shall continue to be
guaranteed full prior acts coverage if the insurance carriers are
changed in the future.

(tiit) If the licensee was not carrying errors and

om ssions insurance on July 1, 1994, the individual certificate
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shall be issued with a retroactive date of July 1, 1994. This
date shall not be advanced if the insurance carriers are changed
in the future.

(tv) For any new |icensee who first obtains a
license after July 1, 1994, the retroactive date shall be the
effective date of licensure.

(v) For any licensee who changes status of |icense
frominactive to active, the retroactive date shall be the
effective date of change to "active" |icensure.

(d) Each licensee shall be notified of the required
terms and conditions of coverage for the policy at least thirty
(30) days before the renewal date of the policy. A certificate of
coverage, show ng conpliance with the required terns and
conditions of coverage, shall be filed with the comm ssion by the
renewal date of the policy by each |licensee who elects not to
participate in the insurance program adm ni stered by the
conmi ssi on.

(e) If the commssion is unable to obtain errors and
om ssions insurance coverage to insure all |icensees who choose to
participate in the insurance programat a prem um of no nore than

Two Hundred Fifty Dollars ($250.00) per twelve-nonths' policy

period, the requirenent of insurance coverage under this section
shal |l be void during the applicable contract period.
(7) VLicensees nmay obtain errors and om ssions coverage

i ndependently if the coverage contained in the policy conplies
with the follow ng m ninmumrequirenents:

(a) Al activities contenplated under this chapter are
i ncl uded as covered activities;

(b) A per-claimlimt is not |ess than One Hundred
Thousand Dol | ars ($100, 000. 00);

(c) The deductible is not nore than Two Thousand Five

Hundred Dol | ars ($2,500.00) per licensee per claimfor danages and
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the deductible is not nore than One Thousand Dol | ars ($1, 000. 00)

per |licensee per claimfor defense costs; and

(d)

I f other insurance is provided as proof of errors

and om ssions coverage, the other

i nsurance carrier shall agree to

a noncancel able policy or to provide a letter of commtnent to

notify the conmssion thirty (30) days before the intention to

cancel .

(8) The follow ng provisions apply to individual

(a)

The comm ssion shall require receipt of proof

| i censees:

of

errors and om ssions insurance fromnew |icensees within thirty

(30) days of i

censure. Any licenses issued at any tine other

than policy renewal tinme shall be subject to a pro rata prem um

(b)

For |icensees not

subm tting proof of insurance

necessary to continue active |licensure, the comm ssion shal

be

responsi ble for sending notice of deficiency to those |licensees.

Li censees who do not correct the deficiency within thirty (30)

days shall have their licenses p

comm ssi on sha

| assess fees for

aced on inactive status. The

i nactive status and for ret

active status when errors and oni ssions i nsurance has been

obt ai ned.

(c)

| i cense becones i nactive shal

urn to

Any licensee insured in the state program whose

not be charged an additi onal

premumif the license is reactivated during the policy period.

(9) The comm ssion is authorized to adopt such rules and

regul ations as it deens appropriate to handl e adm nistrative

duties relating to operation of the program including billi

prem um col | ecti on

SECTI ON 3.
anended as fol
73-35-21.

shal | upon the

Section 73-35-21, M ssissippi Code of 1972,

oWs:
(1) The comm ssi

verified conpl aint

ng and

is

on may, upon its own notion and

in witing of any person,

hearing for the refusal of license or for the suspension or

revocation of a license previously issued, or for such other
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229 action as the comm ssion deens appropriate. The conm ssion shal
230 have full power to refuse a license for cause or to revoke or

231 suspend a license where it has been obtained by false or

232 fraudul ent representation, or where the licensee in performng or
233 attenpting to performany of the acts nentioned herein, is deened
234 to be guilty of:

235 (a) Making any substantial msrepresentation in

236 connection with a real estate transaction;

237 (b) Making any false prom ses of a character likely to
238 influence, persuade or induce;

239 (c) Pursuing a continued and fl agrant course of

240 m srepresentation or nmaking fal se prom ses through agents or

241 sal espersons or any nedi um of advertising or otherw se;

242 (d) Any msleading or untruthful adverti sing;

243 (e) Acting for nore than one (1) party in a transaction
244  or receiving conpensation fromnore than one (1) party in a

245 transaction, or both, w thout the know edge of all parties for
246 whom he acts;

247 (f) Failing, within a reasonable tine, to account for
248 or to remt any nonies comng into his possession which belong to
249 others, or comm ngling of nonies belonging to others with his own
250 funds. Every responsible broker procuring the execution of an
251 earnest noney contract or option or other contract who shall take
252 or receive any cash or checks shall deposit, within a reasonable
253 period of tine, the sumor suns so received in a trust or escrow
254 account in a bank or trust conpany pendi ng the consummati on or
255 termnation of the transaction. "Reasonable tine" in this context
256 neans by the close of business of the next banking day;

257 (g) Entering a guilty plea or conviction in a court of
258 conpetent jurisdiction of this state, or any other state or the
259 United States of any felony;

260 (h) Displaying a "for sale" or "for rent" sign on any
261 property without the owner's consent;
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(1) Failing to furnish voluntarily, at the tinme of
signing, copies of all listings, contracts and agreenents to al
parties executing the sane;

(j) Paying any rebate, profit or comm ssion to any
person other than a real estate broker or sal esperson |icensed
under the provisions of this chapter;

(k) Inducing any party to a contract, sale or lease to
break such contract for the purpose of substituting in lieu
t hereof a new contract, where such substitution is notivated by
t he personal gain of the |licensee;

(1) Accepting a conmm ssion or valuabl e consideration as
a real estate sal esperson for the performance of any of the acts
specified in this chapter from any person, except his enpl oyer who
must be a licensed real estate broker; or

(m Any act or conduct, whether of the sane or a
different character than herei nabove specified, which constitutes
or denonstrates bad faith, inconpetency or untrustworthiness, or
di shonest, fraudul ent or inproper dealing.

(2) No real estate broker shall practice |aw or give |egal
advice directly or indirectly unless said broker be a duly
| i censed attorney under the laws of this state. He shall not act
as a public conveyancer nor give advice or opinions as to the
| egal effect of instrunents nor give opinions concerning the
validity of title to real estate; nor shall he prevent or
di scourage any party to a real estate transaction from enpl oyi ng
the services of an attorney; nor shall a broker undertake to
prepare docunents fixing and defining the legal rights of parties
to a transaction. However, when acting as a broker, he nmay use an
earnest noney contract form A real estate broker shall not
participate in attorney's fees, unless the broker is a duly
| icensed attorney under the laws of this state and perforns | egal

services in addition to brokerage services.
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(3) It is expressly provided that it is not the intent and
pur pose of the M ssissippi Legislature to prevent a |license from
being issued to any person who is found to be of good reputation,
is able to give bond, and who has lived in the State of
M ssissippi for the required period or is otherwi se qualified
under this chapter.

(4) In addition to the reasons specified in subsection (1)
of this section, the conm ssion shall be authorized to suspend the
license of any licensee for being out of conpliance with an order
for support, as defined in Section 93-11-153. The procedure for
suspension of a license for being out of conpliance with an order
for support, and the procedure for the reissuance or reinstatenent
of a license suspended for that purpose, and the paynent of any
fees for the rei ssuance or reinstatenent of a |license suspended
for that purpose, shall be governed by Section 93-11-157 or
93-11-163, as the case may be. |[If there is any conflict between
any provision of Section 93-11-157 or 93-11-163 and any provi Ssion
of this chapter, the provisions of Section 93-11-157 or 93-11-163,
as the case may be, shall control.

(5) Nothing in this chapter shall prevent an associ ate

br oker or sal esperson fromowning any |lawfully constituted

busi ness organi zation, including, but not limted to, a

corporation, limted liability conpany or limted liability

partnership, for the purpose of receiving paynents contenplated in

this chapter. The business organi zati on shall not be required to

be |licensed under this chapter and shall not engage in any other

activity requiring a real estate license.

SECTION 4. The M ssissippi Legislature supports the efforts

of the M ssissippi Association of Realtors and M ssissippi Bankers
Association to establish a foundation dedicated to funding
initiatives that wll increase housing opportunity in M ssissippi.

The primary goal is to increase the supply of affordable housing
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and enhance the ability of |ow and m ddl e i ncome wage earning
M ssi ssi ppians to achi eve the Anmerican Dream of homeowner shi p.

The | REBEA program created by this act shall be strictly
vol untary. Buyers who wish to have their escrow deposits pl aced
in an interest-bearing account for their own benefit still wll be
able to do so. Brokers who participate in the fund will be issued
a "notice to custoners” to be displayed in the | obby of their
of fi ces, announcing the programand outlining its objectives.

The M ssissippi Legislature does not expect real estate
|icensees to obtain the express permssion of clients to use
interest earned fromtheir deposits to participate in this
program it is sufficient for licensees to promnently display
their notice of participation in this programby posting a sign in
the | obby of their offices, announcing the program and outlining
its objectives.

SECTION 5. Section 73-35-103, M ssissippi Code of 1972, is

amended as foll ows:

73-35-103. As used in Sections 73-35-101 through 73-35-105,
the followng terns shall have the neani ngs ascri bed herein unless
the context clearly indicates otherw se:

(a) "Real estate broker™ or "broker" neans an
i ndi vi dual, partnership or corporation |licensed pursuant to
Section 73-35-1 et seq., and as defined under Section 73-35-3(1).
(b) "1 REBEA" neans the program created and governed by
Sections 73-35-101 through 73-35-105.
(c) "Interest earnings" neans the total interest
earni ngs generated by the | REBEA at each individual financial
institution.

(d) "M ssissippi Housing Opportunity Foundation"” neans

the 501(c)(3) organization created by the M ssissippi Associ ation

of Realtors and M ssi ssi ppi Bankers Association for the purpose of

i ncreasing the supply of affordable housing in M ssissippi and
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encour agi ng honeownershi p anong | ow and m ddl e i ncone wage earners

with funds generated via the | REBEA program

SECTION 6. Section 73-35-105, M ssissippi Code of 1972, is

amended as fol |l ows:

73-35-105. (1) The I REBEA program shall be a voluntary
program based upon willing participation by real estate brokers,
whet her proprietorships, partnerships or professional
cor porati ons.

(2) |IREBEA shall apply to all clients or custoners of the
participating brokers whose funds on deposit are either nomnal in
anount or to be held for a short period of tine.

(3) The following principles shall apply to clients' or
custoners' funds which are held by brokers who elect to
participate in | REBEA

(a) No earnings on the I REBEA accounts nay be made
available to or utilized by a broker.

(b) Upon the request of the client or custoner,
earni ngs may be nade available to the client whenever possible
upon deposited funds which are neither nomnal in anmount nor to be
held for a short period of tine; however, traditional
broker-client or broker-custoner relationships do not conpel
brokers either to invest clients' or custonmers' funds or to advise
clients or custoners to nmake their funds productive.

(c) dients' or custoners' funds which are nomnal in
anmopunt or to be held for a short period of tinme shall be retained
in an interest bearing checking or savings trust account with the
interest, |ess any service charge or fees, nade payable at |east

quarterly to the M ssissippi Housi ng Opportunity Foundati on Fund

as required in subsection (6).
(d) The broker shall select in witing that the

M ssi ssi ppi Housi ng Opportunity Foundation shall be the

beneficiary of such fund for the interest earnings on such

fund. * * *
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(e) The determ nation of whether clients' or custoners'
funds are nomnal in amount or to be held for a short period of
tinme rests in the sound judgnent of each broker, and no charge of
ethical inpropriety or other breach of professional conduct shal
attend a broker's exercise of judgnent in that regard.

(f) Notification to clients or customers whose funds
are nomnal in anmobunt or to be held for a short period of tinme is
unnecessary for those brokers who choose to participate in the
program Participation in the | REBEA programis acconplished by
the broker's witten notification to an authorized financi al
institution. That comuni cation shall contain an expression of
the broker's desire to participate in the programand, if the
institution has not already received appropriate notification,
advice regarding the Internal Revenue Service's approval of the

taxability of earned interest or dividends to the M ssissipp

Housi ng Opportunity Foundati on Fund.

(4) The following principles shall apply to those clients
or custoners' funds held in trust accounts by brokers who el ect
not to participate in | REBEA

(a) No earnings fromthe funds may be nade available to
any broker.

(b) Upon the request of a client or custoner, earnings
may be made available to the client or custoner whenever possible
upon deposited funds which are neither nomnal in anmount nor to be
held for a short period of time; however, traditional
broker-client or broker-custoner relationships do not conpel
brokers either to invest clients' or custonmers' funds or to advise
clients or custoners to nmake their funds productive.

(c) dients' or custoners' funds which are nomnal in
amopunt or to be held for short periods of tine, and for which
i ndi vi dual income generation allocation is not arranged with a
financial institution, shall be retained in a noninterest-bearing

denand trust account.
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(d) The determ nation of whether clients' or custoners'
funds are nomnal in amount or to be held for a short period of
tinme rests in the sound judgnent of each broker, and no charge of
ethical inpropriety or other breach of professional conduct shal
attend a broker's exercise of judgnent in that regard.

(5) The corpus and interest earnings fromthe M ssissipp

Housi ng Opportunity Foundati on Fund shall be expended solely for

the foll owi ng purposes when all owed under Section 501(c)(3) of the
I nt ernal Revenue Code;

(a) Increase affordabl e housing opportunities in

M ssi ssippi by all necessary and proper neans;

(b) Pronote the availability of affordable, adequate,

safe and decent housing to the citizens of M ssissippi;

(c) Support education and research in housing issues,

probl ens and opportunities;

(d) Provide technical assistance to groups seeking to

deal with housing i ssues and needs;

(e) Engage in activities intended to enhance the

ability of Mssissippi citizens to secure housing;

(f) Provide financial resources to organi zations that

encour age honmeowner ship opportunities for noderate, | ow and very

low incone individuals and fam i es.

(6) Al funds received fromthe | REBEA program shall be

deposited with the M ssissippi Housing Opportunity Foundation Fund

quarterly. A separate accounting shall be nade annually for al

funds received. The corpus fromthe previous Real Estate

Endownrent Fund aut hori zed under this act may be di sbanded and

distributed for use by the educational institution holding the

funds at its discretion. The programauthorized in subsection (5)

and the budget therefore shall be approved by a board of

directors. The board shall consist of four (4) representatives

appoi nted by the M ssissippi Association of Realtors and three (3)

appoi nted by the M ssissippi Bankers Association. This
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| egislation shall only allow for this project to be perforned.

However, the M ssissippi Housi ng Qpportunity Foundation and their

attorney(s) shall be responsible for conplying with all federal

and state | aws and regul ations, including, but not limted to, any

necessary | RS code provisions.

(7) The educational progranms authorized in subsection (5)
and the budget therefor shall be approved by a board of
directors * * *.  The board shall consist of four (4)

representatives appointed by the M ssissippi Association of

Real tors and three (3) appointed by the M ssissippi Bankers

Associ ati on.

(8 The M ssissippi Real Estate Comm ssion shall adopt
appropriate and necessary rules in conpliance with the provisions
of Sections 73-35-101 through 73-35-105.

SECTION 7.. This act shall take effect and be in force from

and after July 1, 2004.
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