M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004
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By: Representatives Smith (39th), To: Judiciary A

Akins, Al dridge, Arinder, Baker (74th),

Baker (8th), Beckett, Bentz, Bondurant,

Bounds, Capps, Carlton, Chism Davis,

Denny, Ellington, Fillingane, Fornby,

Frierson, Guice, Gunn, Hamilton (109th), Hamlton (6th), Howell,
Hudson, |shee, Janus, Jennings, Lott, Markham Martinson,

Mast erson, Mayhall, MBride, Mns, Mody, More, N cholson,
Patterson, Read, Reed, Reeves, Robinson (84th), Rogers (14th),
Rogers (61st), Rotenberry, Shows, Sinpson, Smth (59th), Snowden,
St apl es, Stevens, Turner, Upshaw, Vince, Wathersby, Wells-Snith,
Woods, Zuber

HOUSE BI LL NO. 1579

AN ACT TO AMEND SECTI ON 11-11-3, M SSISSI PPI CODE OF 1972, TO
REVI SE VENUE I N GENERAL Cl VIL ACTIONS; TO AMEND SECTI ON 11-1-60,
M SSI SSI PPl CODE OF 1972, TO PROVI DE LI M TATI ONS ON NONECONOM C
DAMAGES I N ALL CVIL ACTIONS; TO AMEND SECTI ON 11-1-63,
M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT A PRODUCT SELLER OTHER
THAN A MANUFACTURER SHALL NOT BE LI ABLE FOR A LATENT DEFECT | F THE
SELLER I'S A MERE CONDUI T WHO PURCHASED THE PRODUCT FROM A
REPUTABLE MANUFACTURER; TO AMEND SECTI ON 11-1-65, M SSI SSI PPl CODE
OF 1972, TO PROH BI'T MJLTI PLE PUNI TI VE DAVMAGE AWARDS FOR THE SAME
CONDUCT OF A DEFENDANT EXCEPT | N CERTAI N CASES, AND TO PROCHI BI T
PUNI TI VE DAMAGES AGAI NST A DEFENDANT FOR ANY REGULATED ACTIVITY
CONDUCTED | N COVPLI ANCE W TH FEDERAL AND STATE REGULATI ONS; TO
AMEND SECTI ON 11-1-66, M SSI SSI PPI CODE OF 1972, TO REVI SE THE
| MVUNI TY OF PREM SE OW\NERS FROM CIVIL LI ABILITY; TO AMEND SECTI ON
11-15-1, M SSI SSI PPl CODE OF 1972, TO ESTABLI SH THE VALI DI TY AND
ENFORCEABI LI TY OF AN ARBI TRATI ON AGREEMENT; TO AMEND SECTI ON
85-5-7, M SSISSI PPl CODE OF 1972, TO REVISE THE LI M TATI ON OF
JO NT AND SEVERAL LI ABILITY FOR DAMAGES CAUSED BY TWDO OR MORE
PERSONS; TO REPEAL SECTI ON 11-1-64, M SSI SSI PPI CODE OF 1972,
VH CH PROVI DES THE PROCEDURE FOR DI SM SSI NG A DEFENDANT WHOSE
LIABILITY IS BASED SOLELY ON H S STATUS AS A SELLER I N THE STREAM
OF COVMERCE; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 11-11-3, M ssissippi Code of 1972, is
anended as foll ows:

11-11-3. (1) (a) Venue for civil actions of which the

circuit court has original jurisdiction shall be * * * in the

county where the first act or om ssion giving rise to the cause of

action occurred * * *,

(b) In any civil action where nore than one (1)

plaintiff is joined, each plaintiff shall independently establish

proper venue and it is not sufficient that venue is proper for

other plaintiffs joined in the civil action.

(c) In any civil action where nore than one (1)

defendant is nanmed, venue nust be proper as to each and every
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defendant and it is not sufficient that venue is proper for other

defendants joined in the civil action.

(d) Where multiple clains or causes of action are

conbined in one (1) lawsuit, venue nust be proper as to each

separate claimor cause of action.

(e) If the venue is inproper as to any claimor cause

of action by any plaintiff against any defendant, then the clains

involving that plaintiff and defendant that are not in the proper

venue shall be severed and transferred to the county where venue

is proper as to such claimor cause of action. |If there is no

proper venue for a claimfor any reason, including because the

first act or omssion giving rise to a claimdid not occur within

a M ssissippi county, such claimshall be dism ssed w thout

prej udi ce.

(2) A nonresident of the state may not bring an action in a

court of this state unless all or a substantial part of the acts

or omssions giving rise to the claimasserted occurred in this

state.

(3) (a) |If acourt of this state, on witten notion of a

party, finds that in the interest of justice and for the

conveni ence of the parties and witnesses a claimor action would

be nore properly heard in a forumoutside this state or in a

different county within this state, the court shall decline to

exercise jurisdiction under the doctrine of forum nonconveni ens.

As to a claimor action that would be nore properly heard in a

forumoutside this state, the court shall disnmss the claimor

action. As to a claimor action that would be nore properly heard

in a different county within the state, the venue shall be

transferred to the appropriate county. |In determ ning whether to

grant a notion to dismss an action or to transfer venue under the

doctrine of forum nonconveniens, the court shall give

consideration to the follow ng factors:

(i) Relative ease of access to sources of proof;

H B. No. 1579 *HR40/R1435*
04/ HR40/ R1435
PAGE 2 (CIR BD)




69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99

100

(ii) Availability and cost of conpul sory process

for attendance of unwilling w tnesses;

(iii1) Possibility of viewing of the prem ses, if

vi ewi ng woul d be appropriate to the action;

(iv) Unnecessary expense or trouble to the

def endant not necessary to the plaintiff's owm right to pursue his

remedy;

(v) Administrative difficulties for the forum

courts;

(vi) Existence of local interests in deciding the

case at hone; and

(vii) Plaintiff's choice of forumshould rarely be

di st ur bed.

(b) A court may not dismss a claimunder this

subsection until the defendant files with the court or with the

clerk of the court a witten stipulation that, with respect to a

new action on the claimcomenced by the plaintiff, the defendant

wai ves the right to assert a statute of limtations defense in al

other states of the United States in which the clai mwas not

barred by limtations at the tine the claimwas filed in this

state as necessary to effect a tolling of the imtations periods

in those states beginning on the date the claimwas filed in this

state and ending on the date the claimis dismssed. The court

may not dismss a claimunder this subsection until the defendant

files with the court or with the clerk of the court a witten

stipulation that, with respect to a new action on the claim

commenced by the plaintiff in another state of the United States,

the plaintiff may elect that the plaintiff and the defendant may

rely on responses to discovery already provided under the

M ssi ssippi Rules of Civil Procedure, plus any additional

di scovery that may be conducted under the rules of civil procedure

in another state, or use responses to discovery al ready provided
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and conduct additional discovery as permtted under the rul es of

civil procedures in the other state.

(c) To conply with paragraph (a) of this subsection in

relation to an action that involves both clainms that woul d and

woul d not be nore properly heard in a forumoutside this state or

in adifferent county within this state, a court shall consider

each claimindividually and shall sever fromthe action the cl ains

that are subject to paragraph (a) of this subsection.

SECTION 2. Section 11-1-60, M ssissippi Code of 1972, is
amended as fol |l ows:

11-1-60. (1) For the purposes of this section, the
foll ow ng words and phrases shall have the neanings ascri bed
herein unl ess the context clearly requires otherw se:

(a) "Noneconom c damages" neans subjective,
nonpecuni ary danages arising fromdeath, pain, suffering,
i nconveni ence, nental anguish, worry, enotional distress, |oss of
soci ety and conpani onshi p, |loss of consortium bystander injury,

physi cal inpairnment, disfigurenent, injury to reputation,

hum | i ati on, enbarrassnent, * * * other nonpecuni ary damages, and
any other theory of damages such as fear of loss, illness or
injury. The term "noneconon ¢ damages" shall not include * * *
punitive or exenplary damages.

(b) "Actual econom c damages" neans objectively
verifiabl e pecuni ary danages arising from nedi cal expenses and
nmedi cal care, rehabilitation services, custodial care,
disabilities, |oss of earnings and earning capacity, |oss of
i ncone, burial costs, |oss of use of property, costs of repair or
repl acenent of property, costs of obtaining substitute donestic
services, |loss of enploynent, |oss of business or enpl oynent
opportunities, and other objectively verifiable nonetary | osses.

* * %

(2) (a) Regardless of the nunber of parties agai nst whom

the action is brought or the nunber of separate clains or actions
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brought with respect to the sanme injury, in any claimfor injury

t he aggregate anount recoverable for noneconom c damages by the

plaintiff shall not exceed Two Hundred Fifty Thousand Dol | ars

($250, 000. 00) for causes of action filed on or after July 1, 2004.

(b) The jury shall not be advised of the limtations
i nposed by this subsection (2) and the judge shall appropriately
reduce any award of nonecononi ¢ danages that exceeds the
applicable limtation.

* * %

(3) Nothing in this section shall be construed to inpose a
limtation on * * * actual econom c damages.

SECTION 3. Section 11-1-63, M ssissippi Code of 1972, is
amended as foll ows:

11-1-63. Subject to the provisions of Section 11-1-64, in
any action for damages caused by a product except for comrerci al
damage to the product itself:

(a) The manufacturer or seller of the product shall not
be liable if the claimnt does not prove by the preponderance of
the evidence that at the time the product left the control of the
manuf acturer or seller:

(i) 1. The product was defective because it
deviated in a material way fromthe manufacturer's specifications
or fromotherw se identical units manufactured to the sane
manuf act uri ng specifications, or

2. The product was defective because it
failed to contain adequate warnings or instructions, or

3. The product was designed in a defective
manner, or

4. The product breached an express warranty
or failed to conformto other express factual representations upon
which the claimant justifiably relied in electing to use the

product; and
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(1i) The defective condition rendered the product
unr easonabl y dangerous to the user or consuner; and

(iti1) The defective and unreasonably dangerous
condition of the product proxi mately caused the danmages for which
recovery is sought.

(b) A product is not defective in design or formulation
if the harmfor which the claimnt seeks to recover conpensatory
damages was caused by an inherent characteristic of the product
which is a generic aspect of the product that cannot be elim nated
W t hout substantially conprom sing the product's useful ness or
desirability and which is recogni zed by the ordinary person with
the ordi nary know edge common to the comrunity.

(c) (i) In any action alleging that a product is
defective because it failed to contain adequate warni ngs or
instructions pursuant to paragraph (a)(i)2 of this section, the
manuf acturer or seller shall not be liable if the claimant does
not prove by the preponderance of the evidence that at the tinme
the product left the control of the manufacturer or seller, the
manuf acturer or seller knew or in |light of reasonably available
know edge shoul d have known about the danger that caused the
damage for which recovery is sought and that the ordinary user or
consuner woul d not realize its dangerous condition.

(11) An adequate product warning or instruction is
one that a reasonably prudent person in the sanme or simlar
ci rcunst ances woul d have provided with respect to the danger and
that communi cates sufficient information on the dangers and safe
use of the product, taking into account the characteristics of,
and the ordinary knowl edge common to an ordi nary consumer who
purchases the product; or in the case of a prescription drug,
medi cal device or other product that is intended to be used only
under the supervision of a physician or other |icensed
pr of essi onal person, taking into account the characteristics of,

and the ordinary know edge common to, a physician or other
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| i censed professional who prescribes the drug, device or other
pr oduct .

(d) In any action alleging that a product is defective
pursuant to paragraph (a) of this section, the manufacturer or
seller shall not be liable if the claimant (i) had know edge of a
condition of the product that was inconsistent with his safety;
(11) appreciated the danger in the condition; and (iii)
deliberately and voluntarily chose to expose hinself to the danger
in such a manner to register assent on the continuance of the
danger ous condi tion.

(e) In any action alleging that a product is defective
pursuant to paragraph (a)(i)2 of this section, the manufacturer or
seller shall not be liable if the danger posed by the product is
known or is open and obvious to the user or consuner of the
product, or should have been known or open and obvious to the user
or consuner of the product, taking into account the
characteristics of, and the ordinary know edge conmon to, the
persons who ordinarily use or consune the product.

(f) In any action alleging that a product is defective
because of its design pursuant to paragraph (a)(i)3 of this
section, the manufacturer or product seller shall not be liable if
the cl ai mant does not prove by the preponderance of the evidence
that at the time the product left the control of the manufacturer
or seller:

(1) The manufacturer or seller knew, or in |ight
of reasonably avail abl e knowl edge or in the exercise of reasonable
care shoul d have known, about the danger that caused the damage
for which recovery is sought; and

(ii) The product failed to function as expected
and there existed a feasible design alternative that would have to
a reasonabl e probability prevented the harm A feasible design
alternative is a design that would have to a reasonabl e

probability prevented the harmw thout inpairing the utility,
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useful ness, practicality or desirability of the product to users
Oor CONsuners.

(g) (i) The manufacturer of a product who is found
liable for a defective product pursuant to paragraph (a) shal
indemmify a product seller for the costs of litigation, any
reasonabl e expenses, reasonable attorney's fees and any danages
awarded by the trier of fact unless the seller exercised
substantial control over that aspect of the design, testing,
manuf act ure, packaging or |abeling of the product that caused the
harm for which recovery of damages is sought; the seller altered
or nodified the product, and the alteration or nodification was a
substantial factor in causing the harmfor which recovery of
damages i s sought; the seller had actual know edge of the
defective condition of the product at the tine he supplied sane;
or the seller nmade an express factual representation about the
aspect of the product which caused the harm for which recovery of
damages i s sought.

(11) Subparagraph (i) shall not apply unless the
sell er has given pronpt notice of the suit to the manufacturer
wi thin ninety (90) days of the service of the conplaint against
the seller.

(h) In any action alleging that a product is defective

pursuant to paragraph (a) of this section, a product seller other

than a manufacturer shall not be liable for a |latent defect if the

seller is a nere conduit who purchased the product froma

reput abl e manufacturer. It is the intent of this section to

i nsul ate i nnocent sellers who are not actively negligent from

forumdriven lawsuits. A product seller shall not be considered

to have failed to exercise reasonable care with respect to a

product based upon an alleged failure to inspect the product if

there was no reasonabl e opportunity to inspect the product, or if

the inspection in the exercise of reasonable care woul d not have

reveal ed that the product was defective.
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(i) There is a rebuttable presunption that a product is

free fromany defect or defective condition where the all eged

defect in the plans or designs for the product or the nethods and

t echni ques of manufacturing, inspecting and testing the product

were in conformty with governnent standards established for that

i ndustry which were in existence at the tinme the plans or designs

for the product or the nmethods and techni ques of manufacturing,

i nspecting and testing the product were adopted.

(j) For purposes of this section, the term "product"”

shall include real estate and the term"seller"” shall include rea

estate brokers/licensees.

(k) Nothing in this section shall be construed to
elimnate any conmon | aw defense to an action for damages caused
by a product.

SECTION 4. Section 11-1-65, M ssissippi Code of 1972, is
amended as foll ows:

11-1-65. (1) For the purposes of this section,

"conpensatory"” neans the anount of noney awarded to a party to

conpensate the party for his or her actual, econom c and

noneconom ¢ damages.

(2) In any action in which punitive damages are sought:

(a) Punitive danages nay not be awarded if the cl ai nant
does not prove by clear and convincing evidence that the defendant
agai nst whom punitive damages are sought acted with actual nalice,
gross negligence which evidences a willful, wanton or reckless
di sregard for the safety of others, or commtted actual fraud.

(b) Punitive danmages shall not be awarded agai nst a

defendant for any activity that is subject to regul ati on by any

governnental entity, if the regulated activity was in conpliance

wi th applicable regul ati ons of the governnental entity.

(c) Punitive danmages shall not be awarded agai nst any

def endant based upon a product's manufacture, design, fornul ation,
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i nspection, testing, packaging, inherent danger, |abeling or

war ni ng whi ch caused the claimnt's harm and which conplied wth:

(i) Any federal statute in effect at the tine the

product was produced;

(ii) Any admnistrative regulation in effect at

the tinme the product was produced that was promul gated by an

agency of the federal governnent which had responsibility to

regul ate the safety of the product or to establish safety

standards for the product pursuant to a federal statute;

(ii1) Any approval or certification nmade by an

agency of the federal governnent before the product was narketed,

(iv) Any state or local statute, ordi nance, agency

regul ati on, agency certification applicable to the place where the

harmto the plaintiff allegedly occurred.

(d) In any action in which the clainmant seeks an award
of punitive damages, the trier of fact shall first determ ne
whet her conpensatory damages are to be awarded and i n what anount,
bef ore addressing any issues related to punitive danages.

(e) If, but only if, an award of conpensatory damages
has been nade against a party, the court shall pronptly comrence
an evidentiary hearing before the sane trier of fact to determ ne
whet her punitive damages may be consi dered.

(f) The court shall determ ne whether the issue of
punitive damages may be submtted to the trier of fact; and, if
so, the trier of fact shall determ ne whether to award punitive

damages and in what anount. Only one (1) award of punitive

damages may be recovered in this state from a defendant,

regardl ess of the nunber of claimants who nay be harned by the

sanme or simlar repetitive act or om ssion, except in the case of

a def endant who, subsequent to the entry of a judgnent inposing

liability for an act or om ssion, persists in the sane or simlar

conduct thereby giving rise to additional causes of action.
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(g) In all cases involving an award of punitive
damages, the fact finder, in determ ning the anmount of punitive
damages, shall consider, to the extent relevant, the follow ng:

* * * the nature and reprehensibility of the defendant's
wr ongdoi ng, for exanple, the inpact of the defendant's conduct on
the plaintiff, or the relationship of the defendant to the
plaintiff; the defendant's awareness of the anount of harm being
caused and the defendant's notivation in causing such harm the
duration of the defendant's m sconduct and whet her the defendant
attenpted to conceal such m sconduct; and any other circunstances

shown by the evidence that bear on determ ning a proper anount of

punitive damages. Financial condition and net worth of the

def endant shall only be considered in mtigation of any award.

The trier of fact shall be instructed that the prinmary purpose of

punitive damages is to punish the wongdoer and deter simlar

m sconduct in the future by the defendant and others while the

pur pose of conpensatory damages is to make the plaintiff whole.
(h) (i) Before entering judgnent for an award of

punitive damages the trial court shall ascertain that the award is

reasonable in its amount and rationally related to the purpose to

puni sh what occurred giving rise to the award and to deter its

repetition by the defendant and ot hers.

(iti1) In determning whether the award is
excessive, the court shall take into consideration the follow ng
factors:

1. \Wiether there is a reasonable relationship
bet ween the punitive damage award and the harmlikely to result
fromthe defendant's conduct as well as the harmthat actually
occurred;

2. The degree of reprehensibility of the
defendant's conduct, the duration of that conduct, the defendant's
awar eness, any conceal nent, and the existence and frequency of

simlar past conduct;
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3. In mtigation, the financial condition and

net worth of the defendant; and
4. In mtigation, the inposition of crimnal

sanctions on the defendant for its conduct and the existence of
other civil awards agai nst the defendant for the sanme conduct.

(3) The seller of a product other than the manufacturer
shall not be liable for punitive damages unl ess the seller
exerci sed substantial control over that aspect of the design,
testing, manufacture, packaging or |abeling of the product that
caused the harm for which recovery of damages is sought; the
seller altered or nodified the product, and the alteration or
nodi fication was a substantial factor in causing the harmfor
whi ch recovery of damages is sought; the seller had actua
knowl edge of the defective condition of the product at the tinme he
supplied sane; or the seller nade an express factual
representati on about the aspect of the product which caused the
harm for which recovery of damages is sought.

(4 (a) In any civil action where an entitlenent to
punitive damages shall have been established under applicable

| aws, no award of punitive damages shall exceed three (3) tines

the conpensatory damages awarded to the plaintiff; however, in no

event shall an award of punitive danmages exceed the foll ow ng:

(i) Ten MIlion Dollars ($10,000,000.00) for a

defendant with a net worth of nore than One Billion Doll ars
($1, 000, 000, 000. 00);

(ii) Seven MIlion Five Hundred Thousand Dol | ars

($7,500,000.00) for a defendant with a net worth of nore than

Seven Hundred Fifty MIlion Dollars ($750,000,000.00) but not nore
than One Billion Dollars ($1, 000, 000, 000.00);
(iii) Five MIlion Dollars ($5,000,000.00) for a

defendant with a net worth of nmore than Five Hundred M1 1ion
Dol I ars ($500, 000, 000. 00) but not nore than Seven Hundred Fifty

MIlion Dollars ($750, 000, 000.00);
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(iv) Three MIIlion Seven Hundred Fifty Thousand

Dol | ars ($3, 750, 000.00) for a defendant with a net worth of nore

than One Hundred MIlion Dollars ($100, 000, 000.00) but not nore
than Five Hundred MIlion Dollars ($500, 000, 000. 00);
(v) Two MIlion Five Hundred Thousand Dol |l ars

($2,500,000.00) for a defendant with a net worth of nore than

Fifty MIlion Dollars ($50,000,000.00) but not nore than One
Hundred M1 1lion Dollars ($100, 000, 000.00); or

(vi) Two percent (2% of the defendant's net worth

for a defendant with a net worth of Fifty MIlion Dollars
($50, 000, 000. 00) or | ess.

(b) For the purposes of determ ning the defendant's net
worth in paragraph (a), the amount of the net worth shall be
determ ned in accordance with CGenerally Accepted Accounting
Pri nci pl es.

(c) The limtation on the anmount of punitive damages
i nposed by this subsection (3) shall not be disclosed to the trier
of fact, but shall be applied by the court to any punitive danages
verdi ct.

(d) The Iimtation on the anmount of punitive damages
i nposed by this subsection (3) shall not apply to actions brought
for danmages or an injury resulting froman act or failure to act
by the defendant:

(1) If the defendant was convicted of a felony
under the laws of this state or under federal |aw which caused the
damages or injury; or

(i1i1) Wiile the defendant was under the influence
of al cohol or under the influence of drugs other than lawfully
prescri bed drugs adm nistered in accordance with a prescription.

(e) An enployer or principal shall not be held |liable

for conpensatory and punitive danages for any act or om SSion

comm tted by an enpl oyee or agent acting outside the scope of, or

H B. No. 1579 *HR40/R1435*
04/ HR40/ R1435
PAGE 13 (CJR BD)



427
428
429
430
431
432
433
434
435
436
437
438
439
440
441
442
443
444
445
446
447
448
449
450
451
452
453
454
455
456
457
458

contrary to, such person's enploynent or responsibility as an

agent or enpl oyee.

(4) Nothing in this section shall be construed as creating a
right to an award of punitive damages or to limt the duty of the
court, or the appellate courts, to scrutinize all punitive damge
awards, ensure that all punitive damage awards conply with
appl i cabl e procedural, evidentiary and constitutional
requi renents, and to order remttitur where appropriate.

* %k

SECTION 5. Section 11-1-66, M ssissippi Code of 1972, is
amended as fol |l ows:

11-1-66. (1) No owner, occupant, |essee or nanagi ng agent

of property shall be civilly liable for failing to prevent or

failing to deter any act or om ssion conmtted by another person

upon such property or prem ses that is a reckless, wanton,

intentionally wongful, illegal or crimnal act.

(2) No owner, occupant, |essee or managi ng agent of property

shall be liable for the death or injury of an independent

contractor or his enployees resulting fromdangers that the

contractor knew or reasonably shoul d have known.

SECTION 6. Section 11-15-1, M ssissippi Code of 1972, is
amended as fol |l ows:

11-15-1. (1) Al persons, except infants and persons of
unsound m nd, may, by instrunent of witing, submt to the
deci sion of one or nore arbitrators any controversy which may be
exi sting between them which m ght be the subject of an action,
and may, in such subm ssion, agree that the court having
jurisdiction of the subject matter shall render judgnment on the
award made pursuant to such subm ssion. In such case, however,
shoul d the parties agree upon a court w thout jurisdiction of the
subject matters of the award, the judgnent shall be rendered by

the court having jurisdiction in the county of the residence of
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the party, or sonme one of them against whomthe award shall be
made.

(2) A witten agreenent to submt any existing controversy

to arbitration or a provisionin a witten contract to submt to

arbitration any controversy thereafter arising between the parties

is valid and enforceabl e, save upon such grounds as exist at |aw

or in equity for the revocation of any contract and not

i nconsistent wwth the provisions of this subsection. Unless

otherwi se stated in witing in the agreenent, arbitration

agreenents are binding upon successors in interest, heirs at |aw,

beneficiaries and wongful death beneficiaries. This act al so

applies to arbitration agreenents between enpl oyers and enpl oyees

or between their respective representatives, unless otherw se

provided in the agreenent.

SECTION 7. Section 85-5-7, Mssissippi Code of 1972, is
amended as foll ows:

85-5-7. (1) As used in this section "fault" means an act or
om ssion of a person which is a proximte cause of injury or death
to anot her person or persons, danages to property, tangible or
i ntangi ble, or economc injury, including, but not limted to,
negl i gence, nal practice, strict liability, absolute liability or
failure to warn. "Fault" shall not include any tort which results
froman act or omssion committed with a specific wongful intent.

* * %

(2) Except as otherw se provided in subsection (4) of this
section, in any civil action based on fault, the liability for
damages caused by two (2) or nore persons shall be several only,
and not joint and several and a joint tort-feasor shall be liable
only for the anount of damages allocated to himin direct
proportion to his percentage of fault. In assessing percentages
of fault an enployer and the enployer's enpl oyee or a principal

and the principal's agent shall be considered as one (1) defendant

when the liability of such enployer or principal has been caused
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by the wongful or negligent act or om ssion of the enployee or
agent .

* * %

(3) Nothing in this section shall elimnate or dimnish any
defenses or imunities which currently exist, except as expressly
not ed herein.

(4) Joint and several liability shall be inposed on all who
consciously and deliberately pursue a conmon plan or design to
commt a tortious act, or actively take part in it. Any person
held jointly and severally liable under this section shall have a
right of contribution fromhis fellow defendants acting in
concert.

(5) In actions involving joint tort-feasors, the trier of

fact shall determ ne the percentage of fault for each party

alleged to be at fault, wthout regard to whether the joint

tort-feasor is imune fromdanages. Fault allocated to an i mmune

tort-feasor or a tort-feasor whose liability is limted by | aw

shall not be reallocated to any other tort-feasor.

(6) Nothing in this section shall be construed to create a
cause of action. Nothing in this section shall be construed, in
any way, to alter the immunity of any person.

SECTION 8. Section 11-1-64, M ssissippi Code of 1972, which
provi des the procedure for dism ssing a defendant whose liability
is based solely on his status as a seller in the stream of
commerce, i s hereby repeal ed.

SECTION 9. If any provision of this act is held by a court
to be invalid, such invalidity shall not affect the remaining
provisions of this act, and to this end the provisions of this act
are decl ared severabl e.

SECTION 10. This act shall take effect and be in force from
and after July 1, 2004, and shall apply to all causes of action

filed on or after that date.
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