M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Representatives Bl acknon, Holl and, To: Sel Cnte on Access &
Reynol ds Afford Med Mal Ins
COW TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO. 1569

1 AN ACT TO AMEND SECTI ON 83-48-5, M SSI SSIPPI CODE OF 1972, TO

2 EXPAND THE MEDI CAL MALPRACTI CE | NSURANCE AVAI LABI LI TY PLAN THAT | S

3 ADM NI STERED BY THE M SSI SSI PPI TORT CLAI MS BOARD TO MAKE

4  AVAI LABLE PRI OR ACTS EXTENDED REPORTI NG PERI OD COVERAGE TO ALL

5 PARTI Cl PANTS OF THE PLAN AT ADDI TI ONAL PREM UM ASSESSMENTS FOR

6 SUCH COVERAGE AND TO PAY ALL MEDI CAL MALPRACTI CE | NSURANCE

7 PREM UMS FOR CERTAIN RETI RED PHYSI CI ANS WHO PROVI DE VOLUNTEER

8 UNPAI D HEALTH CARE SERVI CES; TO AMEND SECTI ON 11-46-1, M SSI SSI PPI

9 CODE OF 1972, TO REVI SE THE DEFI NI TI ON OF "EMPLOYEE" FOR PURPOSES
10 OF LIMTED LIABILITY UNDER THE TORT CLAI M5 BOARD TO | NCLUDE THOSE
11  PHYSI Cl ANS WHO PROVI DE HEALTH CARE SERVI CES TO MEDI CAI D

12 RECI PI ENTS, STATE AND SCHOOL EMPLOYEES HEALTH | NSURANCE PLAN

13 PARTI Cl PANTS AND CHI LDREN S HEALTH | NSURANCE PROGRAM PARTI CI PANTS
14 | F AT LEAST THI RTY-FI VE PERCENT OF THE PHYSI Cl AN S PATI ENTS ARE

15 MEDI CAI D RECI Pl ENTS, OR NOT TO EXCEED ONE HUNDRED TVEENTY- FI VE

16 PHYSI Cl ANS; TO | NCLUDE CERTAI N RETI RED PHYSI Cl ANS WHO PROVI DE

17 VOLUNTEER UNPAI D HEALTH CARE SERVI CES TO ANY PUBLI C ENTITY OR

18 PRI VATE ENTITY; TO CREATE I N THE STATE TREASURY A SPECI AL FUND TO
19 THE CREDIT OF THE M SSI SSI PPI TORT CLAI M5 BOARD WHI CH SHALL BE

20 COWPRI SED OF ANY FUNDS MADE AVAI LABLE FOR THE FUND BY THE

21 LEG SLATURE; TO PROVI DE THAT MONIES IN THE SPECI AL FUND SHALL BE
22 EXPENDED BY THE M SSI SSI PPl TORT CLAI M5 BOARD TO PROVI DE

23 ADDI TI ONAL FUNDS FOR PRI OR ACT COVERAGE FOR PLAN PARTI Cl PANTS AND
24 TO PAY THE MEDI CAL MALPRACTI CE PREM UMS FOR THOSE RETI RED

25 PHYSI Cl ANS DESCRI BED HEREI N, TO CREATE AN ADVI SORY COUNCI L TO

26 ASSI ST THE M SSI SSI PPl TORT CLAI M5 BOARD | N DETERM NI NG WHETHER A
27 PHYSI Cl AN MEETS THE PERCENTAGE REQUI REMENT NECESSARY TO QUALI FY AS
28 AN EMPLOYEE FOR LIM TED LI ABI LI TY PURPCSES; TO PROVI DE RATES FOR
29 COPIES OF MEDI CAL RECORDS THAT MAY BE CHARGED BY MEDI CAL PROVI DERS
30 AND FACILITIES;, AND FOR RELATED PURPCSES.

31 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
32 SECTION 1. The Legislature recognizes the inportance of

33 assuring adequate health care services for all M ssissippians, and
34 it acknow edges that physicians are a vital conponent of providing
35 such services. The Legislature finds that because of the makeup
36 of the citizenry of the state and the percentage of citizens who
37 are (a) Medicaid recipients, (b) State and School Enpl oyees Health
38 Insurance Plan participants and (c) Children's Health | nsurance

39 Program participants, physicians who provide health care services
40 to such individuals are providing an essential public service and
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that it is in the public interest to provide funding to further
address nedi cal mal practice insurance needs of these physicians.

SECTION 2. Section 83-48-5, M ssissippi Code of 1972, is
amended as foll ows:

83-48-5. (1) There is created the Medical Ml practice
| nsurance Availability Plan that shall be funded by the
participants in the plan. The plan shall be adm nistered by the
Tort Clains Board created under Section 11-46-18.

(2) (a) The plan shall provide coverage for nedica
mal practice to hospitals, institutions for the aged or infirm or
other health care facilities licensed by the State of M ssissippi,
physi ci ans, nurses or other personnel who are duly licensed to
practice in a hospital or other health care facility |icensed by
the State of Mssissippi. Participation in the plan shall be
voluntary for any hospital, institution for the aged or infirm or
other health care facilities licensed by the State of M ssissippi,
physi ci ans, nurses and any ot her personnel who are duly |icensed
to practice in a hospital or other health care facility |Iicensed
by the State of M ssissippi. However, no state entity nmay
participate in the plan. The term"state" as used in this
subsection has the neaning ascribed to that termunder Section
11-46-1. The plan shall make available tail (extended reporting
period) coverage for participants of the plan at an additi onal

prem um assessnment for such coverage. The plan shall nake

avai l abl e prior acts extended reporting period coverage

(retroactive to the inception date of the physician's |ast nedical

mal practice policy) for participants of the plan at an additi onal

prem um assessnent for such coverage. The board shall encourage

participation in the insurance industry market. Any duly |icensed
qualified M ssissippi agent who wites a policy under the plan may
receive a comm ssion not to exceed five percent (5% of the

prem um assessnent as full conpensati on.
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(b) The limts of coverage under the plan shall be as
fol | ows:

(1) For participants who are "political
subdi vi si ons" and participants who are "enpl oyees" of political
subdi vi si ons, as such terns are defined under Section 11-46-1, a
maxi nrum of Fi ve Hundred Thousand Dol | ars ($500, 000. 00), per single
occurrence, and Two MIlion Dollars ($2,000,000.00), in the
aggregate, per year, for all occurrences;

(i1i1) For all other participants, a maxi numof One
MIlion Dollars ($1, 000, 000.00), per single occurrence, and Three
MIlion Dollars ($3,000,000.00), in the aggregate, per year, for
all occurrences; and

(ti1) For tail coverage, the plan shall provide
the sanme limts of coverage as designated in subparagraphs (i) and
(i1i) of this paragraph (b).

(iv) For prior acts extended reporting period

coverage, the plan shall provide the sane limts of coverage as

designated in subparagraphs (i) and (ii) of this paragraph (b).

For the purpose of providing funds, in addition to assessnents,

for prior acts extending reporting period coverage, the

M ssi ssippi Tort C ains Board shall use nonies in the special fund

created under Section 4 of House Bill No. 1569, 2004 Regul ar

Sessi on.

(3) Policies may be underwitten based on partici pant
history. Al rates applicable to the coverage provi ded herein
shall be on an actuarially sound basis and cal cul ated to be

sel f-supporting. Policies for prior acts extended reporting

peri od coverage shall be underwitten at the | owest prem umrates

possi bl e on an actuarially sound basis.

(4) Every participant in the plan shall:
(a) File with the board a witten agreenent, the form
and substance of which shall be determ ned by the board, signed by

a duly authorized representative of the participant, that the
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participant will provide services to (i) Medicaid recipients, (ii)
State and School Enpl oyees Health Insurance Plan participants, and
(tii) Children's Health Insurance Program participants. The
agreenent nust provide, anong other things, that the participant
wi |l provide services to Medicaid recipients, State and School
Enmpl oyees Health I nsurance Plan participants, and Children's
Heal t h I nsurance Program participants in a manner that is
conparable to the services provided to all other patients and
shall be made without bal ance billing to the patient; and

(b) Pay all assessnents and prem uns established by the
board.

(5) This chapter shall not preclude any hospital,
institution for the aged or infirm or other health care
facilities licensed by the State of M ssissippi, physician, nurse
or other personnel who are duly licensed to practice in a hospital
or other health care facility licensed by the State of M ssissipp
from procuring nedical mal practice insurance from any source ot her

t han the pl an.

(6) Notw thstanding any other provision of this section to

the contrary, the Mssissippi Torts CaimBoard shall use so nmuch

of the nonies in the special fund created in Section 4 of House

Bill No. 1569, 2004 Regul ar Session, as may be necessary to pay

all nedical mal practice insurance prem uns for not nore than an

aggregate of twenty-five (25) physicians described in Section

11-46-1(f) (ii).

(7) The Tort Cainms Board shall have the foll ow ng powers
and duti es:
(a) To expend noney froma |oan fromthe Tort d ains
Fund in an amount not to exceed Five Hundred Thousand Dol | ars
($500, 000. 00) for the start-up costs of adm nistering the Mdical
Mal practice I nsurance Availability Pl an;

(b) To approve and pay clains of participants;
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(c) To charge and coll ect assessnents and fees from
participants in the plan;

(d) To contract with accountants, attorneys, actuaries
and any ot her experts deened necessary to carry out the
responsi bilities under the plan. The outsourcing of any function
of the board shall be provided by M ssissippi residents or
M ssi ssi ppi domicile corporations, if avail able;

(e) To enploy not nore than five (5) persons in
time-limted positions to assist the board in the adm nistration
of the plan;

(f) To contract for admnistration of the clains and
service of the plan to a third party. The outsourcing of any
function of the board shall be provided by M ssissippi residents
or M ssissippi domcile corporations, if avail able;

(g) To use nonies in the special fund created under

Section 4 of House Bill No. 1569, 2004 Regul ar Session, for the

pur poses provided in subsections (2)(b)(iv) and (6) of this

section.
(h) To adopt and pronul gate rules and regulations to
i npl enent the provisions of the plan. The Tort C ains Board shal
adopt such rules and regul ations as may be necessary to ensure
that the plan remains actuarially sound. The board shall retain
the limted liability established by Section 11-46-15; and
(i) To submt an annual report on or before March 1
each year to the House and Senate Insurance Committees. Such
report shall contain:
(1) Certification by a qualified actuary that the
pl an is solvent;
(1i1) The nunber of participants in the plan;
(ti1) The nunber of clains filed and paid by the
pl an; and

(itv) The amount of all assessnents and fees

collected fromthe participants in the plan.
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(8) Nothing contained in this section shall be construed as
repeal i ng, anmendi ng or supersedi ng the provisions of any other |aw
and, if the provisions of this section conflict with any other
| aw, then the provisions of such other |aw shall govern and
control to the extent of the conflict.

SECTION 3. Section 11-46-1, M ssissippi Code of 1972, is
amended as fol |l ows:

11-46-1. As used in this chapter the follow ng terns shal
have the neani ngs herein ascribed unless the context otherw se
requires:

(a) "daint neans any denmand to recover danages froma
governnmental entity as conpensation for injuries.

(b) "daimnt" neans any person seeki ng conpensation
under the provisions of this chapter, whether by adm nistrative
remedy or through the courts.

(c) "Board" neans the M ssissippi Tort Cainms Board.

(d) "Departnment” means the Departnent of Finance and
Adm ni stration.

(e) "Director" neans the executive director of the
departnent who is also the executive director of the board.

(f) "Enployee" neans:

(i) Any officer, enployee or servant of the State
of M ssissippi or a political subdivision of the state, including
el ected or appointed officials and persons acting on behalf of the
state or a political subdivision in any official capacity,
tenporarily or permanently, in the service of the state or a
political subdivision whether with or wi thout conpensation. The
term "enpl oyee" shall not nean a person or other legal entity
while acting in the capacity of an independent contractor under
contract to the state or a political subdivision; provided,
however, that for purposes of the limts of liability provided for
in Section 11-46-15, the term "enpl oyee"” shall include physicians

under contract to provide health services with the State Board of
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Health, the State Board of Mental Health or any county or

municipal jail facility while rendering services under such
contract. The term "enpl oyee" shall also include any physician,
dentist or other health care practitioner enployed by the
University of M ssissippi Medical Center (UMMC) and its
departnental practice plans who is a faculty nmenber and provides
health care services only for patients at UMMC or its affiliated
practice sites. The term "enployee" shall also include any
physi ci an, dentist or other health care practitioner enployed by
any university under the control of the Board of Trustees of State
Institutions of Hi gher Learning who practices only on the canpus
of any university under the control of the Board of Trustees of
State Institutions of H gher Learning. The term "enployee" shal

al so include any physician, dentist or other health care
practitioner enployed by the State Veterans Affairs Board and who
provi des health care services for patients for the State Veterans
Affairs Board. The term "enpl oyee" shall also include M ssissipp
Department of Human Services |licensed foster parents for the
limted purposes of coverage under the Tort Cains Act as provided

in Section 11-46-8. For the purposes of the limts of liability

provided for in Section 11-46-15 and for no ot her purpose under

this chapter, the term "enpl oyee" al so shall include any physician

who provides health care services to Medicaid recipients, State

and School Enpl oyees Health |Insurance Plan participants and

Children's Health I nsurance Program participants, provided that at

| east thirty-five percent (35% of the physician's patients, as

determ ned by the board, are Medicaid recipients, however, not to

exceed one hundred twenty-five (125) physicians; and

(ii) Any retired physician who provi des vol unt eer

unpaid health care services to any public entity or private

entity. For the purposes of this subparagraph (ii), "public

entity" neans any agency, departnent, institution, instrunentality

or political subdivision of the state, or any agency, departnent,

H B. No. 1569 *HRO3/R1395CS . 1*
04/ HRO3/ R1395CS. 1
PAGE 7 (MS\LH)




237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269

institution or instrunentality of any political subdivision of the

state; and "private entity" neans any busi ness, organization,

corporation, association or other legal entity which is not a

public entity.

(g) "CGovernnental entity" neans and includes the state
and political subdivisions as herein defined.

(h) "Injury" neans death, injury to a person, damage to
or loss of property or any other injury that a person may suffer
that is actionable at law or in equity.

(i) "Political subdivision" nmeans any body politic or
body corporate other than the state responsible for governnental
activities only in geographic areas snaller than that of the
state, including, but not limted to, any county, municipality,
school district, community hospital as defined in Section
41-13-10, M ssissippi Code of 1972, airport authority or other
instrunentality thereof, whether or not such body or
instrunmentality thereof has the authority to |l evy taxes or to sue
or be sued in its own nane.

(j) "State" means the State of M ssissippi and any
of fice, departnent, agency, division, bureau, comm ssion, board,
institution, hospital, college, university, airport authority or
other instrunentality thereof, whether or not such body or
instrunmentality thereof has the authority to |l evy taxes or to sue
or be sued in its own nane.

(k) "Law' means all species of |aw including, but not
limted to, any and all constitutions, statutes, case |law, comon
| aw, customary |l aw, court order, court rule, court decision, court
opi nion, court judgnent or mandate, adm nistrative rule or
regul ati on, executive order, or principle or rule of equity.

SECTION 4. There is created in the State Treasury a speci al

fund to the credit of the Mssissippi Tort Cains Board, which
shal |l be conprised of any funds that nay be nade avail able for the
fund by the Legislature. Mnies in the fund shall be expended by
H B. No. 1569 *HRO3/R1395CS.1*
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the M ssissippi Tort Cains Board, upon appropriation by the

Legi slature, only for the purpose of providing additional funds
for prior acts extended reporting period coverage as provided in
Section 83-48-5 and for paying the nedical nal practice prem uns
for those physicians described in Section 11-46-1(f)(ii) as
provided for in Section 83-48-5. Unexpended anbunts remaining in
the special fund at the end of a fiscal year shall not |apse into
the State CGeneral Fund, and any interest earned or investnent
earnings on anounts in the special fund shall be deposited to the
credit of the special fund.

SECTION 5. The Tort C ains Board shall devel op nethods and

promul gate rules and regul ations to verify whether a physician
neets the percentage requirenment under Section 11-46-1(f) to
qualify as an enployee. There is created an advisory council to
assi st the Mssissippi Tort C ains Board in determ ning whether a
physi ci an neets the percentage requirenment under Section
11-46-1(f) to qualify as an enployee. The advisory council shal
be conposed of the Executive Director of the M ssissippi Medical
Associ ation or his designee; the President of the M ssissipp

Medi cal and Surgical Association or his designee; the
adm ni strator of the Mssissippi Tort Cains Board or his

desi gnee; two (2) physicians appointed by the Lieutenant Governor;
two (2) physicians appointed by the Speaker of the House of
Representatives and three (3) nonphysician nenbers, one (1) from
each Suprene Court district, appointed by the Governor.

SECTI ON 6. That any nedical provider or hospital or nursing

honme or other nedical facility shall charge no nore than the
foll ow ng ambunts to patients or their representatives for

phot ocopyi ng any patient's records: Twenty Dollars ($20.00) for
pages one (1) through twenty (20); One Dollar ($1.00) per page for
the next eighty (80) pages; Fifty Cents (50¢) per page for al
pages thereafter. Ten percent (10% of the total charge may be

added for postage and handling. Fifteen Dollars ($15.00) nay be
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recovered by the nedical

provi der or hospital or nursing hone or

other nedical facility for retrieving nmedical records in archives

at a location off the prem ses where the facility/office is

| ocat ed.

SECTI ON 7.

Thi s act

and after July 1, 2004.
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