M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Repr esent ati ve Cunmi ngs To: Appropriations

HOUSE BI LL NO. 1519

AN ACT TO AMEND SECTI ON 25-11-113, M SSI SSI PPl CODE OF 1972,
TO PROVI DE THAT CERTI FI CATI ONS OF DI SABI LI TY UNDER THE PUBLI C
EMPLOYEES' RETI REMENT SYSTEM SHALL BE MADE BY A DI SABI LI TY HEARI NG
OFFI CER | NSTEAD OF BY A MEDI CAL BOARD;, TO PROVI DE THAT A FI NDI NG
OF TOTAL DI SABI LI'TY BY THE SOCI AL SECURI TY ADM NI STRATI ON W LL
CREATE A REBUTTABLE PRESUMPTI ON OF DI SABI LI TY UNDER THE PUBLI C
EMPLOYEES RETI REMENT SYSTEM TO PROVI DE THAT CLEAR AND CONVI NCI NG
EVI DENCE IS NEEDED TO OVERCOME THE PRESUMPTI QN; TO AMEND SECTI ON
25-11-120, M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT PERSONS
AGCGRI EVED BY A DETERM NATI ON OF THE DI SABI LI TY HEARI NG OFFI CER NAY
REQUEST A HEARI NG BEFORE A DI SABI LI TY APPEALS OFFI CER; TO AVMEND
SECTI ONS 25-11-103, 25-11-114 AND 25-11-119, M SSI SSI PPI CODE OF
1972, TO CONFORM TO THE PRECEDI NG PROVI SI ONS; AND FOR RELATED
PURPGOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 25-11-113, M ssissippi Code of 1972, is
amended as foll ows:

25-11-113. (1) (a) Upon the application of a nmenber or his
enpl oyer, any active nenber in state service who has at |east four
(4) years of menbership service credit may be retired by the board
of trustees on the first of the nonth following the date of filing
the application on a disability retirenent allowance, but in no

event shall the disability retirement all owance begi n before

term nation of state service, provided that the disability hearing

officer, after an evaluation of nedical evidence that may or may
not include an actual physical exam nation , certifies that the
menber is nmentally or physically incapacitated for the further
performance of duty, that the incapacity is likely to be
permanent, and that the menber should be retired; however, the
board of trustees nay accept a disability nedical determ nation
fromthe Social Security Administration in lieu of a certification

fromthe disability hearing officer. A finding of total

disability by the Social Security Admnistration will create a
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rebuttabl e presunption of disability; however, the presunption may

be overcone by clear and convincing evidence. For the purposes of

disability determ nation, the disability hearing officer shal

apply the follow ng definition of disability: the inability to
performthe usual duties of enploynent or the incapacity to
perform such | esser duties, if any, as the enployer, inits

di scretion, may assign without material reduction in conpensation,
or the incapacity to performthe duties of any enploynent covered
by the Public Enployees' Retirenent System (Section 25-11-101 et
seq.) that is actually offered and is within the sanme general
territorial work area, without material reduction in conpensation.
The enpl oyer shall be required to furnish the job description and
duties of the nenber. The enployer shall further certify whether
the enpl oyer has offered the nenber other duties and has conplied
with the applicable provisions of the Anericans Wth Disabilities
Act in affording reasonabl e accommodations that would allow the

enpl oyee to continue enploynent. |If a nenber is required or

ordered to have a nedi cal exam nation under this section, the

nmenber shall not be required to travel nore than one hundred (100)

mles fromhis or her hone to receive the nedi cal exan nati on.

(b) The disability hearing officer under this section

shall be a hearing officer of the State Personnel Board who is an

attorney, and the Public Enpl oyees' Retirenment System shall pay

the disability hearing officer for his services.

(c) Any inactive nmenber with four (4) or nore years of
nmenbership service credit, who has withdrawn from active state
service, is not eligible for a disability retirenent allowance
unl ess the disability occurs within six (6) nonths of the
termnation of active service and unl ess satisfactory proof is
presented to the board of trustees that the disability was the
direct cause of withdrawal from state service.

(d) Any nenber who is or becones eligible for service

retirenment benefits under Section 25-11-111 while pursuing a
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disability retirenent allowance under this section or Section
25-11-114 may elect to receive a service retirenent allowance
pending a final determnation on eligibility for a disability
retirement allowance or withdrawal of the application for the
disability retirenment allowance. |In such a case, an application
for a disability retirenent allowance nust be on file with the
system before the beginning of a service retirenent allowance. |If
the application is approved, the option selected and beneficiary
designated on the retirenent application shall be used to
determne the disability retirenment allowance. |f the application
is not approved or if the application is w thdrawn, the service
retirenment all owance shall continue to be paid in accordance with
the option selected. No person nay apply for a disability
retirenment allowance after the person begins to receive a service
retirenment all owance.

(e) If the disability hearing officer certifies that

the nmenber is not nentally or physically incapacitated for the
future performance of duty, the nenber may request, within sixty

(60) days, a hearing before the disability appeals officer as

provided in Section 25-11-120. All hearings shall be held in
accordance wth rules and regul ati ons adopted by the board to
govern those hearings. The hearing may be cl osed upon the request
of the nmenber.

(f) The disability hearing officer may request

addi ti onal nedi cal evidence and/or other physicians to conduct an

eval uation of the menber's condition. |If the disability hearing

of ficer requests additional nedical evidence and the nmenber
refuses the request, the application shall be considered void.
(2) Allowance on disability retirenent.
(a) Upon retirenent for disability, an eligible nenber
shall receive a retirenent allowance if he has attained the age of

sixty (60) years.
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(b) Except as provided in paragraph (c) of this
subsection (2), an eligible nmenber who is retired for disability
and who has not attained sixty (60) years of age shall receive a
disability benefit as conputed in Section 25-11-111(d)(1) through
(d)(4), which shall consist of:

(i) A nmenber's annuity, which shall be the
actuarial equivalent of his accunulated contributions at the tine
of retirement; and

(i1) An enployer's annuity equal to the anount
t hat woul d have been payable as a retirenent all owance for both
menbership service and prior service if the nenber had continued
in service to the age of sixty (60) years, which shall apply to
the allowance for disability retirenment paid to retirees receiving
the all owance upon and after April 12, 1977. This enployer's
annuity shall be conputed on the basis of the average "earned
conpensation” as defined in Section 25-11-103.

(c) For persons who becone nenbers after June 30, 1992,
and for active nenbers on June 30, 1992, who el ect benefits under
this paragraph (c) instead of those provided under paragraph (b)
of this subsection (2), the disability allowance shall consist of
two (2) parts: a tenporary allowance and a deferred all owance.

The tenporary all owance shall equal the greater of (i) forty
percent (40% of average conpensation at the tinme of disability,
plus ten percent (10% of average conpensation for each of the
first two (2) dependent children, as defined in Sections 25-11-103
and 25-11-114, or (ii) the accrued benefit based on actual
service. It shall be payable for a period of tinme based on the

menber's age at disability, as foll ows:

Age at Disability Dur ati on
60 and earlier to age 65
61 to age 66
62 to age 66
63 to age 67
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132 64 to age 67

133 65 to age 68
134 66 to age 68
135 67 to age 69
136 68 to age 70
137 69 and over one year
138 The deferred al |l owance shall commence when the tenporary

139 all owance ceases and shall be payable for life. The deferred

140 allowance shall equal the greater of (i) the allowance that would
141 have been payabl e had the nenber continued in service to the

142 termnation age of the tenporary allowance, but no nore than forty
143 percent (40% of average conpensation, or (ii) the accrued benefit
144 based on actual service at the tinme of disability. The deferred
145 allowance as determned at the tine of disability shall be

146 adjusted in accordance with Section 25-11-112 for the period

147 during which the tenporary annuity is payable. In no case shall a
148 nenber receive less than Ten Dol lars ($10.00) per nonth for each
149 year of service and proportionately for each quarter year thereof
150 reduced for the option selected.

151 (d) The menmber may elect to receive the actuari al

152 equivalent of the disability retirenent allowance in a reduced
153 al |l owance payabl e throughout |ife under any of the provisions of
154 the options provided under Section 25-11-115.

155 (e) If adisability retiree who has not selected an
156 option under Section 25-11-115 dies before being repaid in

157 disability benefits the sumof his total contributions, then his
158 naned beneficiary shall receive the difference in cash, which

159 shall apply to all deceased disability retirees fromand after

160 January 1, 1953.

161 (3) Reexam nation of retirees retired on account of

162 disability. Except as otherwi se provided in this section, once
163 each year during the first five (5) years followng retirenent of

164 a nenber on a disability retirenment all owance, and once in every
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period of three (3) years thereafter, the board of trustees may,
and upon his application shall, require any disability retiree who
has not yet attained the age of sixty (60) years or the
termnation age of the tenporary all owance under paragraph (2)(c)
of this section to undergo a nedi cal exam nation, the exam nation
to be made at the place of residence of the retiree or other place
mutual | y agreed upon by a physician or physicians designated by
the board. The board, however, in its discretion, may authorize

the disability hearing officer to establish reexam nation

schedul es appropriate to the nedical condition of individual
disability retirees. |[If any disability retiree who has not yet
attained the age of sixty (60) years or the term nation age of the
tenporary al |l owance under paragraph (2)(c) of this section refuses

to submt to any nedical exam nation provided in this subsection,

his all owance may be discontinued until his w thdrawal of that

refusal; and if his refusal continues for one (1) year, all his
rights to a disability benefit shall be revoked by the board of
trust ees.

(4) If the disability hearing officer reports and certifies

to the board of trustees, after a conparable job analysis or other
simlar study, that the disability retiree is engaged in, or is
able to engage in, a gainful occupation paying nore than the
difference between his disability all owance, exclusive of cost of
living adjustnents, and the average conpensation, and if the board
of trustees concurs in the report, the disability benefit shall be
reduced to an anount that, together with the anount earnable by
him * * * equals the anount of his average conpensation. |If his
earning capacity is |later changed, the anmount of the benefit may
be further nodified, provided that the revised benefit shall not
exceed the anount originally granted. A retiree receiving a
disability benefit who is restored to active service at a salary

| ess than the average conpensation shall not beconme a nenber of

the retirenment system
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(5) |If adisability retiree under the age of sixty (60)
years or the term nation age of the tenporary all owance under
paragraph (2)(c) of this section is restored to active service at
a conpensation not |ess than his average conpensation, his
disability benefit shall cease, he shall again beconme a nenber of
the retirement system and contributions shall be wthheld and
reported. Any such prior service certificate, on the basis of
whi ch his service was conputed at the tine of retirenment, shall be
restored to full force and effect. In addition, upon his
subsequent retirenent he shall be credited with all creditable
service as a nenber, but the total retirenent allowance paid to
the retired menber in his previous retirenent shall be deducted
fromhis retirenent reserve and taken into consideration in
recal culating the retirement allowance under a new option
sel ect ed.

(6) |If follow ng reexam nation in accordance with the

provi sions contained in this section, the disability hearing

officer determnes that a retiree retired on account of disability
is physically and nentally able to return to the enploynent from
which he is retired, the board of trustees, upon certification of

those findings fromthe disability hearing officer, shall, after a

reasonabl e period of tinme, termnate the disability all owance,
whet her or not the retiree is reenployed or seeks that
reenploynment. 1In addition, if the board of trustees determ nes
that the retiree is no |l onger sustaining a | oss of incone as
establ i shed by docunented evidence of the retiree's earned incone,
the eligibility for a disability allowance shall term nate and the
al l owance term nated within a reasonable period of tinme. |f the
retirenment allowance is term nated under the provisions of this
section, the retiree may later qualify for a retirenent allowance
under Section 25-11-111 based on actual years of service credit
plus credit for the period during which a disability all owance was
pai d.
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(7) Any current nenber as of June 30, 1992, who retires on a
disability retirenent allowance after June 30, 1992, and who has
not elected to receive benefits under paragraph (2)(c) of this
section, shall relinquish all rights under the Age D scrimnation
i n Enpl oynent Act of 1967, as anended, with regard to the benefits
payabl e under this section.

SECTION 2. Section 25-11-120, M ssissippi Code of 1972, is
amended as foll ows:

25-11-120. (1) Any individual aggrieved by an
adm ni strative determnation * * * relating to the eligibility for

or paynent of benefits other than disability benefits, or the

cal cul ation of creditable service or other simlar matters
relating to the Public Enployees' Retirenent System or any ot her
retirement systemor program adm nistered by the board, my
request a hearing before a hearing officer designated by the
board. Those hearings shall be conducted in accordance with rules
and regul ati ons adopted by the board and formal rules of evidence
shall not apply. The hearing officer is authorized to adm nister
oat hs, hear testinony of w tnesses and recei ve docunentary and

ot her evidence. * * * After the hearing and the recei pt of any
addi ti onal nedical evidence requested by the hearing officer, the
hearing officer shall certify the record to the board, which shal
i nclude the hearing officer's proposed statenent of facts,

concl usions of |aw and recomrendation. The record may include a
taped recording of the proceedings of the hearing in lieu of a
transcri bed copy of the proceedings. The board shall receive the
record and make its determ nation based solely on matters

contained in the record.

(2) Any individual aggrieved by a determ nation of the

di sability hearing officer under Section 25-11-113 nmay request a

hearing before the disability appeals officer. The disability

appeal s officer shall be a hearing officer of the Enpl oyee Appeal s

Board of the State Personnel Board who is an attorney, and the
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Publ i ¢ Enpl oyees' Retirenent System shall pay the disability

appeal s officer for his services. Those hearings shall be

conducted in accordance with rules and regul ati ons adopted by the

board and formal rules of evidence shall not apply. The

disability appeals officer is authorized to adm nister oaths, hear

testi nony of witnesses and receive docunentary and ot her evidence.

The disability appeals officer shall have the authority to defer a

decision in order to request a nedical evaluation or test or

addi tional existing nedical records not previously furnished by

the claimant. After the hearing and the recei pt of any additi onal

nmedi cal evidence requested by the disability appeals officer, the

disability appeals officer shall certify the record to the board,

whi ch shall include the disability appeals officer's proposed

statenent of facts, conclusions of |aw and recomendati on. The

record may include a taped recording of the proceedi ngs of the

hearing in lieu of a transcribed copy of the proceedings. The

board shall receive the record and nmake its determ nati on based

solely on matters contained in the record.

(3) Any individual aggrieved by the determ nation of the
board may appeal to the Crcuit Court of the First Judicia
District of H nds County, M ssissippi, in accordance with the
UniformGC rcuit Court Rul es governing appeals to the circuit court
in civil cases. That appeal shall be nade solely on the record
before the board and this procedure shall be the excl usive nethod
of appealing determ nations of the board.

(3) The board is authorized to appoint a commttee of the

board to serve as hearing officer under subsection (1) of this

section or to enploy or contract with qualified personnel to
performthe duties of hearing officer and court reporter as may be
necessary for conducting, recording and transcribing those
hearings. The board nmay assess and collect fees to offset costs

related to the hearings under subsection (1) or (2) of this
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section. Those fees shall be deposited to the credit of the
Publ i ¢ Enpl oyees' Retirenent System

SECTION 3. Section 25-11-103, M ssissippi Code of 1972, is
amended as fol |l ows:

25-11-103. The follow ng words and phrases as used in
Articles 1 and 3, unless a different neaning is plainly required
by the context, * * * have the foll ow ng neani ngs:

(a) "Accunulated contributions” * * * npeans the sum of
all the anounts deducted fromthe conpensation of a nenber and
credited to his individual account in the annuity savings account,
together with regular interest thereon as provided in Section
25-11-123.

(b) "Actuarial cost" * * * npeans the anmount of funds
presently required to provide future benefits as determ ned by the
board based on applicable tables and fornulas provided by the
actuary.

(c) "Actuarial equivalent" * * * peans a benefit of
equal value to the accunul ated contri butions, annuity or benefit,
as the case may be, when conputed upon the basis of such nortality
tables as * * * adopted by the board of trustees, and regul ar
i nterest.

(d) "Actuarial tables" * * * means such tabl es of
nortality and rates of interest as * * * adopted by the board in
accordance wth the recomendati on of the actuary.

(e) "Agency" * * * npeans any governnental body
enpl oyi ng persons in the state service.

(f) "Average conpensation” * * * neans the average of
the four (4) highest years of earned conpensation reported for an
enpl oyee in a fiscal or cal endar year period, or conbination

thereof that do not overlap, or the last forty-eight (48)

consecutive nonths of earned conpensation reported for an

enpl oyee. The four (4) years need not be successive or joined
years of service. |In no case shall the average conpensation so
H B. No. 1519 *HRO7/R1862*
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determ ned be in excess of One Hundred Fifty Thousand Dol l ars
($150,000.00). In conputing the average conpensation, any anount
paid in a lunp sumfor personal |eave shall be included in the
calculation to the extent that the amount does not exceed an
amount that is equal to thirty (30) days of earned conpensation
and to the extent that it does not cause the enployees' earned
conpensation to exceed the maxi mnum reportabl e anount specified in
Section 25-11-103(k); however, this thirty-day limtation shal

not prevent the inclusion in the calculation of |eave earned under
federal regulations before July 1, 1976, and frozen as of that
date as referred to in Section 25-3-99. Only the amobunt of [unp
sum pay for personal |eave due and paid upon the death of a nmenber
attributable for up to one hundred fifty (150) days shall be used
in the deceased nenber's average conpensation calculation in
determ ning the beneficiary's benefits. In conputing the average
conpensation, no anounts shall be used that are in excess of the
anount on which contributions were required and paid. If any
menber who is or has been granted any increase in annual salary or
conpensation of nore than eight percent (8% retires within
twenty-four (24) nonths fromthe date that the increase becones
effective, then the board shall exclude that part of the increase
in salary or conpensation that exceeds eight percent (8% in

cal cul ating that nenber's average conpensation for retirenent
purposes. The board may enforce this provision by rule or
regul ati on. However, increases in conpensation in excess of eight
percent (8% per year granted within twenty-four (24) nonths of
the date of retirenment may be included in the cal cul ation of
average conpensation if satisfactory proof is presented to the
board show ng that the increase in conpensation was the result of
an actual change in the position held or services rendered, or
that the conpensation increase was authorized by the State
Personnel Board or was increased as a result of statutory

enact nent, and the enployer furnishes an affidavit stating that
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the increase granted within the last twenty-four (24) nonths was
not contingent on a prom se or agreenent of the enployee to
retire. Nothing in Section 25-3-31 shall affect the cal cul ation
of the average conpensation of any nenber for the purposes of this
article. The average conpensation of any nmenber who retires
before July 1, 1992, shall not exceed the annual salary of the
Gover nor .

(g) "Beneficiary" * * * means any person entitled to
receive a retirenent allowance, an annuity or other benefit as
provided by Articles 1 and 3. In the event of the death * * *
before retirenent of any nenber whose spouse and/or children are
not entitled to a retirenent allowance on the basis that the
nmenber has |l ess than four (4) years of service credit and/or has
not been married for a m ninumof one (1) year or the spouse has

wai ved his or her entitlenent to a retirement all owance under

Section 25-11-114, the |l awful spouse of a nenber at the tine of
the death of the nenber shall be the beneficiary of the nenber
unl ess the nenber has designated another beneficiary after the
date of marriage in witing, and filed that witing in the office
of the executive director of the board of trustees. No
desi gnation or change of beneficiary shall be nmade in any ot her
manner .

(h) "Board" * * * npeans the board of trustees provided
in Section 25-11-15 to adm nister the retirement system?®* * *

created under this article.

(i) "Creditable service" * * * nmeans "prior service,"
"retroactive service" and all lawfully credited unused | eave not
exceeding the accrual rates and |limtations provided in Section
25-3-91 et seq., as of the date of withdrawal from service plus
"menbership service" for which credit is allowable as provided in
Section 25-11-109. Except to limt creditable service reported to
the systemfor the purpose of conputing an enpl oyee's retirenent

al l omance or annuity or benefits provided in this article, nothing
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in this paragraph shall limt or otherwi se restrict the power of
t he governing authority of a municipality or other political
subdi vi sion of the state to adopt such vacation and sick | eave
policies as it deens necessary.

(j) "Child" neans either a natural child of the nenber,
a child that has been nmade a child of the nenber by applicable
court action before the death of the menber, or a child under the
permanent care of the nenber at the tinme of the latter's death,
whi ch permanent care status shall be determ ned by evidence
satisfactory to the board.

(k) "Earned conpensation"” * * * peans the full anount
earned by an enpl oyee for a given pay period including any
mai nt enance furnished up to a maxi nrum of One Hundred Fifty
Thousand Dol | ars ($150, 000. 00) per year, and proportionately for

| ess than one (1) year of service. The value of that naintenance

when not paid in noney shall be fixed by the enploying state
agency, and, in case of doubt, by the board of trustees as defined
in Section 25-11-15. In any case, earned conpensation shall be
limted to the regul ar periodic conpensation paid, exclusive of
litigation fees, bond fees, and other sim/lar extraordi nary
nonrecurring paynents. |In addition, any nmenber in a covered
position, as defined by Public Enployees' Retirenent System | aws
and regul ations, who is also enployed by anot her covered agency or
political subdivision shall have the earnings of that additional
enpl oynent reported to the Public Enpl oyees' Retirenent System
regardl ess of whether the additional enploynent is sufficient in
itself to be a covered position. In addition, conputation of
earned conpensation shall be governed by the foll ow ng:

(1) In the case of constables, the net earnings
fromtheir office after deduction of expenses shall apply, except
that in no case shall earned conpensation be |less than the total
direct paynents nade by the state or governnental subdivisions to

the official.
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(i) In the case of chancery or circuit clerks,
the net earnings fromtheir office after deduction of expenses
shal | apply as expressed in Section 25-11-123(f)(4).

(ti1) In the case of nenbers of the State
Legi sl ature, all remuneration or anounts paid, except ml eage
al l omance, shall apply.

(itv) The amount by which an eligible enployee's
salary is reduced under a salary reduction agreenent authorized
under Section 25-17-5 shall be included as earned conpensation
under this paragraph, provided this inclusion does not conflict
with federal law, including federal regul ations and federal

adm nistrative interpretations under the federal |aw, pertaining

to the Federal Insurance Contributions Act or to Internal Revenue
Code Section 125 cafeteria plans.

(v) Conpensation in addition to an enpl oyee's base
salary that is paid to the enpl oyee under the vacation and sick
| eave policies of a municipality or other political subdivision of
the state that enploys himthat exceeds the nmaxi munms authorized by
Section 25-3-91 et seq. shall be excluded fromthe cal cul ati on of
earned conpensation under this article.

(vi) The maxi num sal ary applicable for retirenent
pur poses before July 1, 1992, shall be the salary of the Governor.

(vii) Nothing in Section 25-3-31 shall affect the
determ nation of the earned conpensation of any nenber for the
purposes of this article.

(1) "Enpl oyee" neans any person |legally occupying a

position in the state service, and shall include the enployees of

the retirenment systemcreated under this article.

(m "Enployer" * * * means the State of M ssissippi or
any of its departnents, agencies or subdivisions fromwhich any
enpl oyee receives his conpensation.

(n) "Executive director"” * * * means the secretary to

the board of trustees, as provided in Section 25-11-15(9), and the
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461 admnistrator of the Public Enpl oyees' Retirenent System and al
462 systens under the managenent of the board of trustees. \Werever
463 the term "Executive Secretary of the Public Enployees' Retirenent
464 Systenml’ or "executive secretary" appears in this article or in any
465 other provision of law, it shall be construed to nean the

466 Executive Director of the Public Enpl oyees' Retirenent System

467 (o) "Fiscal year" * * * means the period begi nning on

468 July 1 of any year and ending on June 30 of the next succeedi ng

469 year.
470 * * %
471 (p) "Menber" * * * means any person included in the

472 menbership of the systemas provided in Section 25-11-105.

473 (q) "Menbership service" * * * means service as an

474 enpl oyee rendered while a nenber of the retirenent system

475 (r) "Position" neans any office or any enploynment in
476 the state service, or two (2) or nore of them the duties of which
477 call for services to be rendered by one (1) person, including

478 positions jointly enployed by federal and state agencies

479 admnistering federal and state funds. The enpl oyer shal

480 determ ne upon initial enploynment and during the course of

481 enpl oynent of an enpl oyee who does not neet the criteria for

482 coverage in the Public Enployees' Retirenent System based on the
483 position held, whether the enployee is or becones eligible for

484 coverage in the Public Enployees' Retirenment System based upon any
485 other enploynment in a covered agency or political subdivision. If
486 or when the enpl oyee neets the eligibility criteria for coverage
487 in the other position, then the enployer nust w thhold

488 contributions and report wages fromthe noncovered position in
489 accordance with the provisions for reporting of earned

490 conpensation. Failure to deduct and report those contributions
491 shall not relieve the enpl oyee or enployer of liability thereof.
492 The board shall adopt such rules and regul ations as necessary to

493 inplenent and enforce this provision.
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(s) "Prior service" * * * means service rendered before
February 1, 1953, for which credit is allowable under Sections
25-11- 105 and 25-11-109, and which shall allow prior service for
any person who is now or beconmes a nenber of the Public Enployees'
Retirement System and who does contribute to the systemfor a

m ni mum peri od of four (4) years.

(t) "Regular interest" * * * means interest conpounded
annually at such a rate as * * * determned by the board in
accordance wth Section 25-11-121.

(u) "Retirenent allowance" * * * means an annuity for
life as provided in this article, payable each year in twelve (12)
equal nonthly installnents beginning as of the date fixed by the
board. The retirenent allowance shall be calculated in accordance
with Section 25-11-111. However, any spouse who received a spouse
retirement benefit in accordance with Section 25-11-111(d) before
March 31, 1971, and those benefits were term nated because of
eligibility for a social security benefit, nmay again receive his
spouse retirenent benefit fromand after making application with
the board of trustees to reinstate the spouse retirenent benefit.

(v) "Retroactive service" * * * peans service rendered
after February 1, 1953, for which credit is allowable under
Section 25-11-105(b) and Section 25-11-105(Kk).

(w) "Systent * * * means the Public Enpl oyees
Retirenent System of M ssissippi established and described in
Section 25-11-101.

(x) "State" * * * peans the State of M ssissippi or any

political subdivision thereof or instrunentality of the state.

(y) "State service" * * * peans all offices and
positions of trust or enploynent in the enploy of the state, or

any political subdivision or instrunentality of the state, that

el ect to participate as provided by Section 25-11-105(f),
including the position of elected or fee officials of the counties
and their deputies and enpl oyees perform ng public services or any
H B. No. 1519 *HRO7/R1862*
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departnent, independent agency, board or comm ssion thereof, and

* * * also includes all offices and positions of trust or

enpl oynent in the enploy of joint state and federal agencies

adm nistering state and federal funds and service rendered by

enpl oyees of the public schools. Effective July 1, 1973, al
nonpr of essi onal public school enployees, such as bus drivers,
janitors, maids, maintenance workers and cafeteria enpl oyees,

shall have the option to becone nenbers in accordance with Section
25-11-105(b), and shall be eligible to receive credit for services
before July 1, 1973, provided that the contributions and interest
are paid by the enployee in accordance with that section; in
addition, the county or nunicipal separate school district may pay
the enpl oyer contribution and pro rata share of interest of the
retroactive service fromavailable funds. Fromand after July 1,
1998, retroactive service credit shall be purchased at the
actuarial cost in accordance with Section 25-11-105(b).
(z) "Wthdrawal from service" or "term nation from

service" * * * means conpl ete severance of enploynent in the state
service of any nenber by resignation, dism ssal or discharge.

(aa) The masculine pronoun, wherever used, * * *

i ncludes the fem nine pronoun.

SECTION 4. Section 25-11-114, M ssissippi Code of 1972, is
amended as foll ows:

25-11-114. (1) The applicable benefits provided in
subsections (2) and (3) of this section shall be paid to eligible
beneficiaries of any nenber who has conpleted four (4) or nore
years of creditable service and who dies before retirenment and who
has not filed a Pre-Retirenment Optional Retirenment Form as
provided in Section 25-11-111.

(2) (a) The nenber's surviving spouse who has been nmarried
to the nmenber for not |less than one (1) year imredi ately preceding
his death shall receive an annuity conputed in accordance with

paragraph (d) of this subsection (2) as if the nenber:
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(i) Had retired on the date of his death with
entitlement to an annuity provided for in Section 25-11-111,
notw t hst andi ng that he m ght not have attained age sixty (60) or
acquired twenty-five (25) years of creditable service;

(11) Had nom nated his spouse as beneficiary; and

(b) If, at the tinme of the nenber's death, there are no
dependent children, and the surviving spouse, who otherw se would
receive the annuity under this subsection (2), has filed with the
systema signed witten waiver of his or her rights to the annuity
and that waiver was in effect at the tine of the nmenber's death, a
| unp sumdistribution of the deceased nenber's accumul at ed
contributions shall be refunded in accordance with Section
25-11-117.

(c) The spouse annuity shall begin on the first day of
the nonth followi ng the date of the menber's death, but in case of
late filing, retroactive paynents will be nade for a period of not
nore than one (1) year.

(d) The spouse annuity shall be the greater of twenty
percent (20% of the deceased nenber's average conpensation as
defined in Section 25-11-103 at the tine of death or Fifty Dollars
($50.00) nonthly. |If the spouse dies or if the spouse renarries
before age sixty (60), the spouse annuity shall term nate.

(e) However, the spouse nay elect by an irrevocabl e
agreenent on a form prescribed by the board of trustees to receive
a nonthly all owance as conputed under either paragraph (d) or this
paragraph. The irrevocabl e agreenent shall constitute a waiver by
the spouse to any current and future nonthly all owance under the
par agraph not elected, and the waiver shall be a conplete and ful
di scharge of all obligations of the retirenment system under that
par agr aph.

Any menber who has conpleted four (4) or nore years of
creditabl e service and who dies before retirenent and | eaves a

spouse who has been nmarried to the nenber for not |ess than one
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(1) year imredi ately preceding his death and has not exercised any
ot her option shall be deened to have exercised Option 2 under
Section 25-11-115 for the benefit of his spouse, which spouse
shall be paid Option 2 settlenent benefits under this article

begi nning on the first of the nonth follow ng the date of death,
but in case of late filing, retroactive paynents will be made for
a period of not nore than one (1) year. The nethod of calculating
the retirement benefits shall be on the same basis as provided in
Section 25-11-111(d). However, if the nenber dies before being
qualified for full unreduced benefits, then the benefits shall be
reduced by three percent (3% per year for the | esser of either
the years of service or age required for full unreduced benefits
in Section 25-11-111(d).

(3) (a) Subject tothe maximumlimtation provided in this
paragraph, the nmenber's dependent children each shall receive an
annuity of the greater of ten percent (10% of the nenber's
average conpensation as defined in Section 25-11-103 at the tine
of the death of the nmenber or Fifty Dollars ($50.00) nonthly;
however, if there are nore than three (3) dependent children, each
dependent child shall receive an equal share of a total annuity
equal to thirty percent (30% of the nenber's average
conpensation, provided that the total annuity shall not be |ess
than One Hundred Fifty Dollars ($150.00) per nonth for al
chil dren.

(b) A child shall be considered to be a dependent child
until marriage, or the attainment of age nineteen (19), whichever
conmes first; however, this age limtation shall be extended beyond
age nineteen (19), but in no event beyond the attai nnent of age
twenty-three (23), as long as the child is a student regularly
pursuing a full-tinme course of resident study or training in an
accredited high school, trade school, technical or vocationa
institute, junior or community college, college, university or

conpar abl e recogni zed educational institution duly licensed by a
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state. A student child whose birthday falls during the schoo

year (Septenber 1 through June 30) is considered not to reach age
twenty-three (23) until the July 1 follow ng the actual
twenty-third birthday. A full-tinme course of resident study or
trai ning neans a day or eveni ng noncorrespondence course that

i ncl udes school attendance at the rate of at least thirty-six (36)
weeks per academ c year or other applicable period with a subject
| oad sufficient, if successfully conpleted, to attain the
educational or training objective within the period generally
accepted as m ninmum for conpletion, by a full-tinme day student, of
the academ c or training programconcerned. Any child who is
physically or nmentally inconpetent, as adjudged by either a

M ssi ssippi court of conpetent jurisdiction or by the board, shall
receive benefits for as long as the inconpetency exists.

(c) If there are nore than three (3) dependent
children, upon a child's ceasing to be a dependent child, his
annuity shall termnate and there shall be a redeterm nation of
t he anbunts payable to any renai ni ng dependent chil dren.

(d) Annuities payable under this subsection (3) shal
begin the first day of the nonth followi ng the date of the
menber's death or in case of late filing, retroactive paynents
w Il be made for a period of not nore than one (1) year. Those
benefits may be paid to a surviving parent or the |awful custodian
of a dependent child for the use and benefit of the child w thout
the necessity of appointnment as guardi an.

(4) (a) Death benefits in the line of duty. Regardless of
t he nunber of years of the nenber's creditable service, the spouse
and/ or the dependent children of an active nmenber who is killed in
the line of performance of duty or dies as a direct result of an
accident occurring in the line of performance of duty shal
qualify, on approval of the board, for a retirenent allowance on
the first of the nonth followi ng the date of death, but in the

case of late filing, retroactive paynents will be nade for a
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period of not nore than one (1) year. The spouse shall receive a
retirenment allowance equal to one-half (1/2) of the average
conpensation as defined in Section 25-11-103. In addition to the
retirenment allowance for the spouse, or if there is no surviving
spouse, the nenber's dependent child shall receive a retirenent

al l owance in the anount of one-fourth (1/4) of the nenber's

aver age conpensation as defined in Section 25-11-103; however, if
there are two (2) or nore dependent chil dren, each dependent child
shall receive an equal share of a total annuity equal to one-half
(1/2) of the menber's average conpensation. |If there are nore
than two (2) dependent children, upon a child' s ceasing to be a
dependent child, his annuity shall term nate and there shall be a
redeterm nation of the ampbunts payable to any renai ni ng dependent
children. Those benefits shall cease to be paid for the support
and mai ntenance of each child upon the child attaining the age of
ni neteen (19) years; however, the spouse shall continue to be
eligible for the aforesaid retirenent allowance. Those benefits
may be paid to a surviving parent or |awful custodian of the
children for the use and benefit of the children w thout the
necessity of appointnent as guardian. The retirenent allowance
shal |l cease to the spouse upon remarriage but continue to be
payabl e for each dependent child until the age of nineteen (19)
years.

(b) A child shall be considered to be a dependent child
until marriage, or the attainment of age nineteen (19), whichever
conmes first; however, this age limtation shall be extended beyond
age nineteen (19), but in no event beyond the attainnent of age
twenty-three (23), as long as the child is a student regularly
pursuing a full-tinme course of resident study or training in an
accredited high school, trade school, technical or vocationa
institute, junior or comrunity college, college, university or
conpar abl e recogni zed educational institution duly licensed by a

state. A student child whose birthday falls during the schoo
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year (Septenber 1 through June 30) is considered not to reach age
twenty-three (23) until the July 1 follow ng the actual
twenty-third birthday. A full-tinme course of resident study or
trai ning neans a day or eveni ng noncorrespondence course that

i ncl udes school attendance at the rate of at least thirty-six (36)
weeks per academ c year or other applicable period with a subject
| oad sufficient, if successfully conpleted, to attain the
educational or training objective within the period generally
accepted as m ninmum for conpletion, by a full-tinme day student, of
the academ c or training programconcerned. Any child who is
physically or nmentally inconpetent, as adjudged by either a

M ssi ssippi court of conpetent jurisdiction or by the board, shall
receive benefits for as long as the inconpetency exists.

(5 If all the annuities provided for in this section
payabl e on account of the death of a nenber term nate before there
has been paid an aggregate anmpbunt equal to the nenber's
accunul ated contributions standing to the nmenber's credit in the
annui ty savings account at the tinme of the nenber's death, the
di fference between the accunul ated contributions and the aggregate
amount of annuity paynents shall be paid to the person that the
menber has nom nated by witten designation duly executed and
filed with the board. |If there is no designated beneficiary
surviving at termnation of benefits, the difference shall be
payabl e pursuant to Section 25-11-117.1(1).

(6) Regardless of the nunber of years of creditable service
upon the application of a nmenber or enployer, any active nenber
who becones disabled as a direct result of an accident or
traumatic event resulting in a physical injury occurring in the

line of performance of duty, provided that the disability hearing

officer under Section 25-11-113, after a nedical exam nation,

certifies that the nenber is nmentally or physically incapacitated
for the further performance of duty and the incapacity is likely

to be permanent, nay be retired by the board of trustees on the
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first of the nonth followng the date of filing the application,
but in no event shall the retirenment all owance begin before the

termnation of state service. The nenber shall not be required to

travel nore than one hundred (100) mles fromhis or her hone to

recei ve the nedi cal exam nation required by this subsection. The

retirenment all owance shall equal the allowance on disability
retirement as provided in Section 25-11-113, but shall not be |ess
than fifty percent (50% of average conpensati on.

Per manent and total disability resulting froma
cardi ovascul ar, pul nonary or nuscul o-skel etal condition that was
not a direct result of a traumatic event occurring in the
performance of duty shall be deened an ordinary disability. A
mental disability based exclusively on enploynent duties occurring
on an ongoi ng basis shall be deened an ordinary disability.

(7) 1f the deceased or disabled menber has |ess than four
(4) years of creditable service, the average conpensation as
defined in Section 25-11-103 shall be the average of all annual
earned conpensation in state service for the purposes of benefits
provided in this section.

(8) In case of death or total and permanent disability under
subsection (4) or subsection (6) of this section and before the
board shall consider any application for a retirenent allowance,
the enpl oyer nust certify to the board that the nenber's death or
disability was a direct result of an accident or a traunatic event
occurring during and as a result of the performance of the regular
and assigned duties of the enployee and that the death or
disability was not the result of the willful negligence of the
enpl oyee.

(9) The application for the retirement allowance nust be
filed within one (1) year after death of an active nenber who is
killed in the line of performance of duty or dies as a direct
result of an accident occurring in the line of performance of duty

or traumatic event; but the board of trustees may consider an
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application for disability filed after the one-year period if it
can be factually denonstrated to the satisfaction of the board of
trustees that the disability is due to the accident and that the
filing was not acconplished within the one-year period due to a
del ayed mani festation of the disability or to circunstances beyond
the control of the nenber. However, in case of late filing,
retroactive paynents will be made for a period of not nore than
one (1) year only.

(10) Notw thstanding any other section of this article and
inlieu of any paynents to a designated beneficiary for a refund
of contributions under Section 25-11-117, the spouse and/ or
children shall be eligible for the benefits payable under this
section, and the spouse may el ect, for both the spouse and/or
children, to receive benefits in accordance with either
subsections (2) and (3) or subsection (4) of this section;
ot herw se, the contributions to the credit of the deceased nenber
shal | be refunded in accordance with Section 25-11-117.

(11) If the menber has previously received benefits fromthe
systemto which he was not entitled and has not repaid in full al
anounts payable by himto the system the annuity anounts
ot herwi se provided by this section shall be wthheld and used to
effect repaynent until the total of the w thhol dings repays in
full all anmbunts payable by himto the system

SECTION 5. Section 25-11-119, M ssissippi Code of 1972, is
amended as foll ows:

25-11-119. (1) The board shall keep such data as * * *
necessary for actuarial valuation of the assets and liabilities of
the system and for checking its operating experience.

(2) The board shall keep m nutes, which shall be open to
public inspection. It shall have the accounts of the system
audited annually by the State Audit Departnment and shall publish
as of the end of each fiscal year a report show ng the fisca

transactions of the systemfor the preceding fiscal year, the
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anount of the accumul ated cash and securities of the system a
statenent of incone and expenditures, a statenent of investnents
acquired and di sposed of, and a bal ance sheet show ng the
financial condition of the system by neans of an actuari al
valuation of its assets and liabilities. It shall also publish a
synopsis of the report.

(3) The board shall establish a general office for the
neeting of the board and for the adm nistrative personnel; provide
for the installation of an adequate system of books, accounts, and
records that will give effect to all requirenents of Articles 1
and 3; and credit all assets received by the funds according to
t he purposes for which they are held. All books, accounts and
records shall be kept in the general office of the board and shal
be public records except for individual nenber records. The
system shall not disclose the nane, address or contents of any
i ndi vi dual nenber records without the prior witten consent of the
i ndi vidual to whomthe record pertains.

(4) The board shall hold regular neetings at |east quarterly
in each year and such special neetings as may be deened necessary.
Al'l neetings shall be open to the public.

(5) The board shall have power to make contracts, and to sue
and be sued, under the nane of the Board of Trustees of the Public
Enpl oyees' Retirenment System of M ssi ssippi.

(6) Legal advisor. The Attorney General shall be the | egal
advi sor of the board; and the board may enpl oy counsel when
needed.

* * %

(7) Duties of actuary. The board of trustees shal
desi gnate an actuary who shall be the technical advisor of the
board on matters regarding the operation of the system and shal
perform such other duties as are required in connection with the

operation of the system

H B. No. 1519 *HRO7/R1862*
04/ HRO7/ R1862
PAGE 25 (RR\HS)



823
824
825
826
827
828
829
830
831
832
833
834
835

(8) At least once in each two-year period, the actuary shal
make an actuarial survey of the nortality, service, w thdrawal and
conpensati on experience of the nenbers and beneficiaries of the
retirement system and shall nake a valuation of the assets and
liabilities of the system Taking into account the result of

that investigation and valuation, the board of trustees shal

adopt for the retirenent systemsuch nortality, service, and ot her
tables as * * * deened necessary. On the basis of such tables as
the board of trustees * * * adopts, the actuary shall make
val uations of the assets and liabilities of the funds of the
system

SECTION 6. This act shall take effect and be in force from

and after July 1, 2004.
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