M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Representatives Mrris, MBride, To: Judiciary A
Reynol ds
HOUSE BI LL NO. 1517
1 AN ACT TO PROVI DE CORPORATE SUCCESSOR LI ABI LITY | N CONNECTI ON
2 WTH MERGERS OR CONSOLI DATI ONS; TO DEFI NE CERTAI N TERMS; TO
3 PROVI DE FOR THE ESTABLI SHVENT OF FAI R MARKET VALUE OF TOTAL GRCSS
4 ASSETS; TO PROVI DE FOR ADJUSTMENTS; TO AMEND SECTI ONS 79-4-11. 02,
5 79-4-11.07 AND 79-25-3, M SSISSI PPI CODE OF 1972, IN CONFORM TY TO
6 THE PROVISIONS OF THI'S ACT; AND FOR RELATED PURPOSES.
7 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
8 SECTION 1. The followi ng words and phrases shall have the
9 meanings ascribed herein, unless the context clearly indicates
10 ot herw se:
11 (a) "Asbestos claim nmeans any claim wherever or
12 whenever nmade, for danmges, |osses, indemification, contribution,
13 or other relief arising out of, based on, or in any way related to
14 asbestos, including:
15 (i) Property danage caused by the installation,
16 presence or renoval of asbestos;
17 (ii) The health effects of exposure to asbestos,
18 including any claimfor:
19 1. Personal injury or death;
20 2 Mental or enotional injury;
21 3. Risk of disease or other injury; or
22 4. The costs of nedical nonitoring or
23 surveillance; and
24 (itii) Any claimnmade by or on behalf of any person
25 exposed to asbestos, or a representative, spouse, parent, child or
26 other relative of the person.
27 (b) "Corporation” nmeans a corporation for profit,
28 including:
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(i) A donestic corporation organi zed under the
| aws of this state; or

(i1i) A foreign corporation organized under |aws
other than the laws of this state.

(c) "Successor asbestos-related liabilities" neans any
liabilities, whether known or unknown, asserted or unasserted,
absol ute or contingent, accrued or unaccrued, |iquidated or
unl i qui dated, or due or to becone due, that are related in any way
to asbestos clains that were assuned or incurred by a corporation
as a result of or in connection with a nerger or consolidation, or
the plan of merger or consolidation related to the nerger or
consolidation, with or into another corporation or that are
related in any way to asbestos clains based on the exercise of
control or the ownership of stock of the corporation before the
nmerger or consolidation. The termincludes liabilities that,
after the tinme of the nmerger or consolidation for which the fair
mar ket val ue of total gross assets is determ ned under Section 4,
were or are paid or otherw se discharged, or coonmtted to be paid
or otherw se discharged, by or on behalf of the corporation, or by
a successor of the corporation, or by or on behalf of a
transferor, in connection with settlenents, judgnents, or other
di scharges in this state or another jurisdiction.

(d) "Successor" nmeans a corporation that assunes or
incurs, or has assumed or incurred, successor asbestos-related
liabilities.

(e) "Transferor"” means a corporation from which
successor ashestos-related liabilities are or were assuned or
i ncurred.

SECTION 2. (1) The limtations in Section 3 of this act

shall apply to the foll ow ng:
(a) A donmestic corporation or a foreign corporation
that has had a certificate of authority to transact business in

this state and who is or has done business in this state that is a
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successor whi ch becane a successor prior to May 13, 1968, or which
is any of that successor corporation's successors but in the

| atter case only to the extent of the limtations of liability
appl i ed under Section 3(2) of this act;

(b) Al asbestos clains, including asbestos clains that
are pending on the effective date of this title, and al
litigation involving asbestos clains, including litigation that is
pendi ng on the effective date of this title;

(c) Successors of a corporation to which this title
appl i es.

(2) The Iimtations in Section 3 of this act shall not apply
to:

(a) Workers' conpensation benefits paid by or on behalf
of an enpl oyer to an enpl oyee under this state's workers
conpensati on act or a conparable workers' conpensation | aw of
anot her jurisdiction;

(b) Any claimagainst a corporation that does not
constitute a successor asbestos-related liability;

(c) An insurance conpany, as that termis defined in
Section 83-5-5; or

(d) Any obligations under the National Labor Rel ations
Act (29 USCS Section 151 et seq.), as anended, or under any
col | ective bargaining agreenent.

SECTION 3. (1) Except as further limted in subsection (2)

of this section, the cunul ati ve successor asbestos-rel ated
liabilities of a corporation are |limted to the fair market val ue
of the total gross assets of the transferor determ ned as of the
time of the merger or consolidation. The corporation does not
have any responsibility for successor asbestos-related liabilities
in excess of this [imtation.

(2) If the transferor had assuned or incurred successor
asbestos-related liabilities in connection with a prior nerger or

consolidation with a prior transferor, then the fair market val ue

H B. No. 1517 *HRO3/R1946*
04/ HRO3/ R1946
PAGE 3 (CIRLH)



95

96

97

98

99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126

of the total assets of the prior transferor, determned as of the
time of such earlier nmerger or consolidation, shall be substituted
for the limtation set forth in subsection (1) of this section,
for purposes of determining the [imtation of liability of a

cor poration.

SECTION 4. (1) A corporation nay establish the fair market

val ue of total gross assets for the purpose of the limtations
under Section 3 of this act through any nethod reasonabl e under
t he circunstances, including:

(a) By reference to the going concern value of the
assets or to the purchase price attributable to or paid for the
assets in an arm s-length transaction; or

(b) In the absence of other readily avail able
information fromwhich fair market val ue can be determ ned, by
reference to the value of the assets recorded on a bal ance sheet.
A showi ng by the successor of a reasonable determ nation of fair
mar ket val ue of total assets if prima facie evidence of the fair
mar ket val ue of those assets.

(2) Total gross assets include intangible assets.

(3) Total gross assets include the aggregate coverage under
any applicable liability insurance that was issued to the
transferor whose assets are being valued for purposes of this
title and which insurance has been collected or is collectable to
cover successor asbestos-related liabilities (except conmpensation
for liabilities arising fromworkers' exposure to asbestos solely
during the course of their enploynent by the transferor). A
settlenment of a dispute concerning such insurance coverage entered
into by a transferor or successor with the insurers of the
transferor before the enactnment of this title shall be
determ native of the aggregate coverage of such liability
i nsurance to be included in the calculation of the transferor's

total gross assets.
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(4) After a successor has established a reasonabl e
determ nation of the fair market value of total assets under this
title, a claimant that disputes that determ nation of the fair
mar ket val ue has the burden of establishing a different fair
mar ket val ue of those assets.

SECTION 5. (1) Except as provided in subsections (2), (3)

and (4) of this section, the fair market value of total gross
assets at the time of a nmerger or consolidation increases annually
at a rate equal to the sumof:

(a) The prinme rate as listed in the first edition of
the Wall Street Journal published for each cal endar year since the
merger or consolidation, unless the prine rate is not published in
that edition of the Wall Street Journal, in which case any
reasonabl e determ nation of the prinme rate on the first business
day of the year may be used; and

(b) One percent (1%.

(2) The rate in subsection (1) of this section is not
conpounded.

(3) The adjustnent of fair nmarket value of total gross
assets continues as provided under subsection (1) of this section
until the date the adjusted value is exceeded by the cumul ative
anounts of successor asbestos-related liabilities paid or
committed to be paid by or on behalf of the corporation or a
predecessor, or by or on behalf of a transferor, after the tine of
the nerger or consolidation for which the fair market val ue of
total gross assets is determ ned.

(4) No adjustnent of the fair nmarket value of total gross
assets shall be applied to any liability insurance otherw se
included in the definition of the total gross assets by Section
4(3) of this act.

SECTION 6. The courts in this state shall apply, to the

full est extent perm ssible under the United States Constitution,
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this state's substantive law, including the |[imtation under this
act, to the issue of successor ashestos-related liabilities.

SECTION 7. Section 79-4-11.02, M ssissippi Code of 1972, is
amended as fol |l ows:

79-4-11.02. (a) One or nore donestic corporations nay nerge
with a donestic or foreign corporation or other entity pursuant to
a plan of nerger.

(b) A foreign corporation, or a donestic or foreign other
entity, may be a party to the nerger, or may be created by the
terms of the plan of nerger, only if:

(1) The nmerger is permtted by the | aws under which the
corporation or other entity is organized or by which it is
gover ned; and

(2) 1In effecting the nerger, the corporation or other
entity conplies with such laws and wwth its articles of
i ncorporation or organizational docunents.

(c) The plan of nerger mnust include:

(1) The name of each corporation or other entity that
will nmerge and the name of the corporation or other entity that
will be the survivor of the nerger;

(2) The terns and conditions of the nerger;

(3) The manner and basis of converting the shares of
each nmerging corporation and interest of each nmerging other entity
into shares or other securities, interests, obligations, rights to
acquire shares or other securities, cash, other property, or any
conbi nati on of the foregoing;

(4) The articles of incorporation of any corporation,
or the organi zational docunents of any other entity to be created
by the nerger, or if a new corporation or other entity is not to
be created by the nerger, any anendnents to the survivor's
articles of incorporation, or organizational docunents; and

(5) Any other provisions required by the | aws under

whi ch any party to the nmerger is organized or by which it is
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governed, or by the articles of incorporation or organizational
docunents of any such party.

(d) The ternms described in subsections (c)(2) and (c)(3) nay
be made dependent on facts ascertainabl e outside of the plan of
nmerger, provided that those facts are objectively ascertai nable.
The term "facts" includes, but is not limted to, the occurrence
of any event, including a determ nation or action by any person or
body, including the corporation.

(e) The plan of nerger may al so include a provision that the
pl an may be anended prior to filing the articles of nerger with
the Secretary of State, provided that if the sharehol ders of a
donestic corporation that is a party to the nerger are required or
permtted to vote on the plan, the plan nust provide that
subsequent to approval of the plan by such sharehol ders the plan
may not be anended to:

(1) Change the anmount or kind of shares or other
securities, interests, obligations, rights to acquire shares or
ot her securities, cash, or other property to be received by the
sharehol ders of or owners of interests in any party to the nerger
upon conversion of their shares or interests under the plan;

(2) Change the articles of incorporation of any
corporation or the organizational docunments of any other entity,
that will survive or be created as a result of the nerger, except
for changes permtted by Section 79-4-10.05 or by conparable
provi sions of the | aws under which the foreign corporation or
other entity is organi zed or governed; or

(3) Change any of the other terns or conditions of the
plan if the change woul d adversely affect such shareholders in any
mat eri al respect.

(f) VLiability froma nerger shall be limted as provided in

Sections 1 through 5 of House Bill No. 1517, 2004 Regul ar Sessi on.

SECTION 8. Section 79-4-11.07, M ssissippi Code of 1972, is

anended as foll ows:
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79-4-11.07. (a) Wien a nerger becones effective:

(1) The corporation or other entity that is designated
in the plan of merger as the survivor continues or cones into
exi stence, as the case nmay be;

(2) The separate existence of every corporation or
other entity that is nerged into the survivor ceases;

(3) Al property owned by, and every contract right
possessed by, each corporation or other entity that nerges into
the survivor is vested in the survivor w thout reversion or
i npai r ment ;

(4) Al liabilities of each corporation or other entity
that is nerged into the survivor are vested in the survivor

subject to the limtations as provided in Sections 1 through 5 of

House Bill No. 1517, 2004 Regul ar Sessi on;

(5) The nanme of the survivor may, but need not be,
substituted in any pendi ng proceeding for the nane of any party to
the nmerger whose separate existence ceased in the nerger;

(6) The articles of incorporation or organi zational
docunents of the survivor are anended to the extent provided in
the plan of nerger;

(7) The articles of incorporation or organizational
docunents of a survivor that is created by the nerger becone
effective; and

(8) The shares of each corporation that is a party to
the nerger, and the interests in an other entity that is a party
to a nerger, that are to be converted under the plan of nerger
into shares, interests, obligations, rights to acquire securities,
ot her securities, cash, other property, or any conbination of the
foregoi ng, are converted and the former holders of such shares or
interests are entitled only to the rights provided to themin the
pl an of nmerger or to any rights they nmay have under Title 79,

Chapter 4, Article 13.
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(b) When a share exchange becones effective, the shares of
each donestic corporation that are to be exchanged for shares or
ot her securities, interests, obligations, rights to acquire shares
or securities, other securities, cash, other property, or any
conbi nation of the foregoing, are entitled only to the rights
provided to themin the plan of share exchange or to any rights
they may have under Title 79, Chapter 4, Article 13.

(c) Any shareholder of a donestic corporation that is a
party to a nerger or share exchange who, prior to the nmerger or
share exchange, was liable for the liabilities or obligations of
such corporation, shall not be released fromsuch liabilities or
obligations by reason of the nerger or share exchange.

(d) Upon a nerger becom ng effective, a foreign corporation,
or a foreign other entity, that is the survivor of the nmerger is
deened to:

(1) Appoint the Secretary of State as its agent for
service of process in a proceeding to enforce the rights of
shar ehol ders of each donestic corporation that is a party to the
nmer ger who exercise appraisal rights; and

(2) Agree that it will pronptly pay the anount, if any,
to which such shareholders are entitled under Title 79, Chapter 4,
Article 13.

SECTION 9. Section 79-25-3, M ssissippi Code of 1972, is
amended as fol |l ows:

79-25-3. In Sections 79-25-3 through 79-25-9, the follow ng
ternms have the neani ngs ascribed herein:

(a) "Affiliate,” including the term"affiliated
person,” mnmeans a person that, directly or indirectly, through one
or nore internediaries, controls, or is controlled by, or is under
common control with, a specified person

(b) "Announcenent date" neans the first general public

announcenent of the proposal or intention to nake a proposal of a
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busi ness conbi nation or its first conmunication generally to
sharehol ders of the corporation, whichever is earlier.

(c) "Associate,"” when used to indicate a relationship
W th any person, neans:

(i) Any corporation or organi zation (other than
the corporation or a subsidiary of the corporation) of which such
person is an officer, director or partner, or is, directly or
indirectly, the beneficial owner of ten percent (10% or nore of
any class of equity securities;

(i1i) Any trust or other estate in which such
person has a substantial beneficial interest or as to which such
person serves as trustee or in a simlar fiduciary capacity; and

(tit) Any relative or spouse of such person, or
any relative of such spouse, who has the sanme hone as such person
or who is a director or officer of the corporation or any of its
affiliates.

(d) "Beneficial owner," when used with respect to any
voting stock, neans a person:

(1) That, individually or with any of its
affiliates or associates, beneficially owns voting stock, directly
or indirectly; or

(i) That, individually or wwth any of its
affiliates or associ ates, has:

(A) The right to acquire voting stock
(whet her such right is exercisable immediately or only after the
passage of tine), pursuant to any agreenent, arrangenent or
under st andi ng, or upon the exercise of conversion rights, exchange
rights, warrants or options, or otherw se; or

(B) The right to vote voting stock pursuant
to any agreenent, arrangenment or understanding; or

(ii1) That has any agreenent, arrangenent or
under standing for the purpose of acquiring, holding, voting,

exerci sing investnent power over, or disposing of voting stock
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w th any other person that beneficially owns, or whose affiliates
or associ ates beneficially own, directly or indirectly, such
shares of voting stock

(e) "Business conbination" neans:

(1) Subject to the [imtations provided in House

Bill No. 1517, 2004 Regul ar Session, unless the nerger,

consolidation or share exchange does not alter the contract rights
of the stock as expressly set forth in the certificate of
i ncorporation or change or convert in whole or in part any of the
out st andi ng shares of stock of the corporation, any nerger,
consol i dati on, share exchange or simlar transaction of the
corporation or any subsidiary with any interested sharehol der or
any other corporation (whether or not itself an interested
sharehol der) which is, or after the nerger, consolidation or share
exchange woul d be, an affiliate of an interested sharehol der that
was an interested shareholder prior to the transaction; or

(i1i) Any sale, |lease, transfer or other
di sposition, other than in the ordinary course of business, in one
transaction or a series of transactions, to or with any interested
sharehol der or any affiliate of any interested sharehol der (other
than the corporation or any of its subsidiaries) of any assets of
the corporation or any subsidiary having, at the tinme the
transactions are approved by the board of directors of the
corporation, an aggregate market value of twenty percent (20% or
nore of the total market value of the outstanding stock of the
corporation or of its assets, all as of the end of its npst
recently ended fiscal quarter, whichever is |ower; or

(ii1) The issuance or transfer by the corporation,
or any subsidiary (in one transaction or a series of transactions)
of any securities of the corporation or any subsidiary which have
an aggregate nmarket value of five percent (5% or nore of the
total market value of the outstanding stock of the corporation to

any interested shareholder or any affiliate of any interested
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shar ehol der (other than the corporation or any of its
subsi di aries), except pursuant to the exercise of warrants or
rights to purchase securities offered pro rata to all hol ders of
the corporation's voting stock or any other nethod affording
substantially equal treatnent to the holders of voting stock; or

(iv) The adoption of any plan or proposal for the
| i qui dation, dissolution of or simlar transaction involving the
corporation in which anything other than cash wll be received by
an i nterested shareholder or any affiliate or any interested
shar ehol der; or

(v) Any reclassification of securities (including
any reverse stock split), or recapitalization of the corporation,
or any nerger, consolidation or share exchange of the corporation
with any of its subsidiaries which has the effect, directly or
indirectly, in one transaction or a series of transactions, of
increasing by five percent (5% or nore of the total nunber of
out st andi ng shares, the proportionate share of the outstanding
shares of any class of equity securities of the corporation or any
subsidiary which is directly or indirectly owed by any interested
sharehol der or any affiliate or associate of any interested
shar ehol der, except as a result of inmmaterial changes due to
fractional share adjustnents.

(f) "Comon stock"™ nmeans any stock other than preferred
or preference stock.

(g) "Continuing director"” means any nenber of the board
of directors of the corporation, while such person is a nenber of
the board of directors, who is not an affiliate or associate or
representative of the interested sharehol der and was a nenber of
the board of directors prior to the time that the interested
shar ehol der becane an interested sharehol der, and any successor of
a continuing director, while such successor is a nenber of the
board of directors, who is not an affiliate or associate or

representative of the interested shareholder and is recomrended or
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el ected to succeed the continuing director by a majority of
continuing directors.

(h) "Control," including the ternms "controlling,"
"controlled by" and "under comon control with," neans the
possession, directly, indirectly or beneficially, of the power,
directly or indirectly, to direct or cause the direction of the
managenent and policies of a person, whether through the ownership
of voting securities, by contract, or otherwi se. The benefici al
ownership of ten percent (10% or nore of the votes entitled to be
cast by a corporation's voting stock creates a presunption of
control

(1) "Corporation," nmeans any donestic corporation, as
defined in Section 79-3-3(a), Mssissippi Code of 1972, which
corporation's principal place of business is located in
M ssi ssi ppi or which corporation has substantial assets in
M ssi ssippi, provided that such corporation has securities |listed
on a securities exchange registered under the Securities Exchange
Act of 1934.

A corporation shall not include:

(i) Any state or national bank or any bank hol di ng
conpany or any affiliate thereof authorized by the appropriate
regul atory authority to be owned by any of the above; or

(i1i1) Any state or federal savings and | oan
associ ation, savings bank or simlar savings institution, and any
hol di ng conpany or other affiliate of any state or federal savings
and | oan associ ation, savings bank or simlar savings institution.

(j) "Determnation date" neans the date on which an
i nterested sharehol der first became an interested sharehol der.

(k) "Equity security" or "security" neans:

(i) Any stock or simlar security, certificate of
interest, or participation in any profit sharing agreenent, voting
trust certificate, or certificate of deposit for an equity

security;

H B. No. 1517 *HRO3/R1946*
04/ HRO3/ R1946
PAGE 13 (CIR\LH)



421
422
423
424
425
426
427
428
429
430
431
432
433
434
435
436
437
438
439
440
441
442
443
444
445
446
447
448
449
450
451
452
453

(i11) Any security convertible, with or w thout
consideration, into an equity security, or any warrant or other
security carrying any right to subscribe to or purchase an equity
security; or

(tii) Any put, call, straddle or other option or
privilege of buying an equity security fromor selling an equity
security to another w thout being bound to do so.

(I') "Interested sharehol der” neans any person or
associ ated group of persons acting in concert (other than the
corporation and/or any subsidiaries) that:

(i) |Is the beneficial owner, directly or
indirectly, of twenty percent (20% or nore of the voting power of
t he outstanding voting stock of the corporation; or

(i) 1s an affiliate of the corporation and at any
time wwthin the two-year period imediately prior to the date in
guestion was the beneficial owner, directly or indirectly, of
twenty percent (20% or nore of the voting power of the then
out st andi ng voting stock of the corporation.

For the purpose of determ ning whether a person or group of
persons is an interested sharehol der, the nunber of shares of
voting stock deenmed to be outstanding shall include shares deened
owned by the person or group of persons through application of
paragraph (d) of this subsection.

(m "Market val ue" neans:

(1) In the case of stock, the highest closing sale
price during the thirty-day period i nmedi ately preceding the date
in question of a share of such stock on the conposite tape for New
Yor k Exchange |isted stocks, or, if such stock is not quoted on
the conposite tape, on the New York Stock Exchange, or if such
stock is not listed on such exchange, on the principal United
States Securities Exchange registered under the Securities
Exchange Act of 1934 on which such stock is listed, or, if such

stock is not listed on any such exchange, the hi ghest closing bid
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quotation with respect to a share of such stock during the
thirty-day period preceding the date in question on the Nati onal
Associ ation of Securities Dealers, Inc., automated quotations
system or any systemthen in use.

(i) In the case of property other than cash or
stock, the fair market value of such property on the date in
question as determned by a nmgjority of the continuing directors
of the corporation in good faith.

(n) "Subsidiary" means any corporation of which voting
stock having a majority of the voting stock is owned, directly or
indirectly, by the corporation.

(o) "Valuation date" neans:

(1) For a business conbination voted upon or
consented to by shareholders, the latter of the day prior to the
date of the sharehol ders vote or consent or the day twenty (20)
days prior to the consummati on of the business conbination; and

(1i1) For a business conbination not voted upon or
consented to by sharehol ders, the date of the consumati on of the
busi ness conbi nati on.

(p) "Voting stock™ nmeans shares of capital stock of the
corporation entitled to vote generally in the election of
directors.

SECTI ON 10. This act shall take effect and be in force from

and after its passage.
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