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Representative Wat son To: Ways and Means

HOUSE BI LL NO. 1456

AN ACT TO AMEND SECTI ON 27-65-19, M SSI SSI PPl CODE OF 1972,
TO AUTHORI ZE TELECOVMUNI CATI ONS PROVI DERS TO SELL TAXABLE AND
NONTAXABLE PROPERTI ES AND SERVI CES AT A SI NGLE NONI TEM ZED PRI CE
CALLED A BUNDLED TRANSACTI ON; TO PROVI DE THAT NONTAXABLE
PROPERTI ES AND SERVI CES I N A BUNDLED TRANSACTI ON SHALL BE SUBJECT
TO TAX UNLESS THE PROVI DER CAN REASONABLY | DENTI FY THE NONTAXABLE
PORTI ON FROM I TS BOOKS AND RECORDS KEPT IN THE REGULAR COURSE OF
BUSI NESS; AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 27-65-19, M ssissippi Code of 1972, is
amended as foll ows:

27-65-19. (1) (a) Except as otherwi se provided in this
subsection, upon every person selling to consuners, electricity,
current, power, potable water, steam coal, natural gas, l|iquefied
petrol eum gas or other fuel, there is hereby |evied, assessed and
shall be collected a tax equal to seven percent (7% of the gross
i ncome of the business. Provided, gross inconme fromsales to
consuners of electricity, current, power, natural gas, |liquefied
petrol eum gas or other fuel for residential heating, lighting or
ot her residential nonconmercial or nonagricultural use, and sales
of potable water for residential, noncomrercial or nonagricultural
use shall be excluded fromtaxable gross incone of the business.
Provi ded further, upon every such seller using electricity,
current, power, potable water, steam coal, natural gas, |iquefied
petrol eum gas or other fuel for nonindustrial purposes, there is
hereby | evi ed, assessed and shall be collected a tax equal to
seven percent (7% of the cost or value of the product or service
used.

(b) There is hereby |evied, assessed and shall be

collected a tax equal to one and one-half percent (1-1/2% of the
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gross incone of the business when the electricity, current, power,
steam coal, natural gas, liquefied petroleumgas or other fuel is
sold to or used by a manufacturer, custom processor or public
servi ce conpany for industrial purposes, which shall include that
used to generate electricity, to operate an electrical
distribution or transm ssion system to operate pipeline
conpressor or punping stations or to operate railroad
| oconotives; * * * however, * * * sales of fuel used to produce
el ectric power by a conpany prinmarily engaged in the business of
produci ng, generating or distributing electric power for sale
shall be exenpt fromsales tax as provided in Section 27-65-107.

(c) The one and one-half percent (1-1/2% industri al
rate provided for in this subsection shall also apply when the
electricity, current, power, steam coal, natural gas, |iquefied
petrol eum gas or other fuel is sold to a producer or processor for
use directly in the production of poultry or poultry products, the
production of |ivestock and |ivestock products, the production of
donesticated fish and donesticated fish products, the production
of marine aquacul ture products, the production of plants or food
by commercial horticulturists, the processing of mlk and mlk
products, the processing of poultry and |ivestock feed, and the
irrigation of farm crops.

(d) The one and one-half percent (1-1/2% rate provided
for in this subsection shall not apply to sales of fuel for
aut onobi | es, trucks, truck-tractors, buses, farmtractors or
ai r pl anes.

(e) Upon every person operating a tel egraph or
t el ephone business for the transm ssion of nessages or
conversations between points within this state, there is hereby
| evi ed, assessed and shall be collected a tax equal to seven
percent (7% of the gross incone of such business, wth no
deduction or allowance for any part of an intrastate rate charge

because of routing across a state line. Charges by one
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t el econmuni cati ons provider to another tel econmunications provider
hol ding a permt issued under Section 27-65-27 for services that
are resold by such other tel ecommunications provider, including,
but not limted to, access charges, shall not be subject to the
tax levied pursuant to this paragraph (e). However, any sale of a
prepai d tel ephone calling card or prepaid authorization nunber, or
both, shall be deened to be the sale of tangible personal property
subject only to such taxes inposed by |aw on the sale of tangible
personal property. |If the sale of a prepaid tel ephone calling
card or prepaid authorization nunber does not take place at the
vendor's place of business, it shall be conclusively determned to
take place at the custoner's shipping address. The
reaut hori zation of a prepaid tel ephone calling card or a prepaid
aut hori zati on nunber shall be conclusively determ ned to take
pl ace at the custoner's billing address. Except for the
provi sions governing the sale of a prepaid tel ephone calling card
or prepaid authorization nunber, this paragraph (e) shall not
apply to persons providing nobile tel econmunications services that
are taxed pursuant to paragraph (g) of this section.

(f) Upon every person operating a tel egraph or
t el ecommuni cati ons busi ness for the transm ssion of nessages or
conversations originating in this state or termnating in this
state via interstate tel ecomuni cations, which are charged to the
custoner's service address in this state, regardl ess of where such
anmount is billed or paid, there is hereby |evied, assessed and
shall be collected a tax equal to seven percent (7% of the gross
i ncone received by such business fromsuch interstate
t el ecommuni cati ons. However, a person, upon proof that he has
paid a tax in another state on such event, shall be allowed a
credit against the tax inposed in this paragraph (f) on interstate
t el econmuni cati ons charges to the extent that the anount of such
tax is properly due and actually paid in such other state and to

the extent that the rate of sales tax inposed by and paid to such
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ot her state does not exceed the rate of sales tax inposed by this
paragraph (f). Charges by one tel econmunications provider to
anot her tel ecommuni cations provider holding a permt issued under
Section 27-65-27 for services that are resold by such other
t el ecommuni cati ons provider, including, but not limted to, access
charges, shall not be subject to the tax |levied pursuant to this
paragraph (f). This paragraph (f) shall not apply to persons
provi di ng nobile tel ecomruni cati ons services that are taxed
pursuant to paragraph (g) of this subsection.

(g) (i) Upon every person providing nobile
t el ecommuni cations services in this state there is hereby | evied,
assessed and shall be coll ected:

1. A tax equal to seven percent (7% of the
gross incone received on such services fromall charges for
transm ssi on of messages or conversations between points within
any single state as they shall be construed to be within this
state; and

2. A tax equal to seven percent (7% on the
gross incone received fromall charges for services that originate
in one state and termnate in any other state.

Charges by one tel ecommuni cati ons provider to anot her
t el ecommuni cati ons provider holding a permt issued under Section
27-65-27 for services that are resold by such other
t el ecommuni cati ons provider, including, but not limted to, access
charges, shall not be subject to the tax levied pursuant to this
par agraph (g).

(i1) Subject to the provisions of 4 USCS 116(c),
the tax levied by this paragraph (g) shall apply only to those
charges for nobile tel econmuni cati ons services subject to tax
whi ch are deened to be provided to a custoner by a hone service
provi der pursuant to 4 USCS 117(a), if the custonmer's place of

primary use is located within this state.
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(ti1) A home service provider shall be responsible
for obtaining and maintaining the custoner's place of primry use.
The hone service provider shall be entitled to rely on the
applicabl e residential or business street address supplied by such
custoner, if the hone service provider's reliance is in good
faith; and the hone service provider shall be held harm ess from
liability for any additional taxes based on a different
determ nation of the place of primary use for taxes that are
customarily passed on to the custoner as a separate item zed
charge. A hone service provider shall be allowed to treat the
address used for purposes of the tax levied by this chapter for
any customer under a service contract in effect on August 1, 2002,
as that custoner's place of primary use for the remaining term of
such service contract or agreenent, excluding any extension or
renewal of such service contract or agreenent. Month-to-nonth
services provided after the expiration of a contract shall be
treated as an extension or renewal of such contract or agreenent.

I f the conm ssioner determ nes that the address used by a
home service provider as a custoner's place of primary use does
not nmeet the definition of the term"place of primry use" as
defined in this paragraph, the comm ssioner shall give binding
notice to the hone service provider to change the place of primary
use on a prospective basis fromthe date of notice of
determ nati on; however, the custoner shall have the opportunity,
prior to such notice of determ nation, to denonstrate that such
address satisfies such definition.

The conmm ssion has the right to collect any taxes due
directly fromthe hone service provider's custoner that has failed
to provide an address that neets the definition of the term "place
of primary use" which resulted in a failure of tax otherw se due
being remtted.

(iv) For purposes of this paragraph (g):
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1. "Place of primary use" neans the street
address representative of where the custoner's use of nobile
t el ecommuni cations services primarily occurs, which shall be
either the residential street address of the custoner or the
primary business street address of the custoner.

2. "Custoner" nmeans the person or entity that
contracts with the hone service provider for nobile
t el ecommuni cati ons services. For determning the place of primary
use, in those instances in which the end user of nobile
t el econmuni cations services is not the contracting party, the end
user of the nobile tel econmunications services shall be deened the
custoner. The term "custoner” shall not include a reseller of
nobi | e tel ecomruni cations service, or a serving carrier under an
arrangenent to serve the custoner outside the honme service
provider's licensed service area.

3. "Hone service provider" neans the
facilities-based carrier or reseller with which the custoner
contracts for the provision of nobile tel econmuni cations services.

(h) (i) For purposes of this paragraph (h), "bundl ed

transacti on" neans a transaction that consists of distinct and

identifiable properties or services which are sold for a single

nonitem zed price but which are treated differently for tax

pur poses.

(ii) In the case of a bundled transaction that

i ncl udes tel ecommuni cati ons services taxed under this section in

whi ch the price of the bundled transaction is attributable to

properties or services that are taxabl e and nontaxable, the

portion of the price that is attributable to any nontaxabl e

property or service shall be subject to the tax unless the

provi der can reasonably identify that portion fromits books and

records kept in the regular course of business.

(itii1) In the case of a bundl ed transaction that

i ncl udes tel ecommuni cations services subject to tax under this
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section in which the price is attributable to properties or

services that are subject to the tax but the tax revenue fromthe

different properties or services are dedicated to different funds

or purposes, the provider shall allocate the price anong the

properties or services:

1. By reasonably identifying the portion of

the price attributable to each of the properties and services from

its books and records kept in the regular course of business; or

2. Based on a reasonable allocation

met hodol ogy approved by the comm ssion.

(iv) This paragraph (h) shall not create a right

of action for a custoner to require that the provider or the

comm ssion, for purposes of determ ning the anount of tax

applicable to a bundled transaction, allocate the price to the

different portions of the transaction in order to mnimze the

anount of tax charged to the custoner. A custoner shall not be

entitled to rely on the fact that a portion of the price is

attributable to properties or services not subject to tax unless

the provider elects, after receiving a witten request fromthe

custoner in the formrequired by the provider, to provide

verifiabl e data based upon the provider's books and records that

are kept in the regular course of business that reasonably

identifies the portion of the price attributable to the properties

or services not subject to the tax.

(2) Persons naking sales to consuners of electricity,
current, power, natural gas, liquefied petroleumgas or other fuel
for residential heating, lighting or other residential
nonconmer ci al or nonagricultural use or sales of potable water for
residential, noncommercial or nonagricultural use shall indicate
on each statenent rendered to custoners that such charges are
exenpt from sal es taxes.

(3) There is hereby levied, assessed and shall be paid on

transportati on charges on shipnments noving between points within
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227 this state when paid directly by the consuner, a tax equal to the
228 rate applicable to the sale of the property being transported.
229 Such tax shall be reported and paid directly to the State Tax

230 Commi ssion by the consuner.

231 SECTION 2. This act shall be effective with respect to

232 services reflected on bills submtted by tel ecommuni cations

233 service providers to their custoners which are dated on or after

234 July 1, 2004, regardl ess of when such services are provided.
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