M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Representative Mody To: Public Health and Hunman
Servi ces

HOUSE BI LL NO. 1454

AN ACT TO CREATE THE RURAL HEALTH AVAI LABI LI TY ACT; TO
PROVI DE THAT RURAL HOSPI TALS MAY ENTER | NTO COOPERATI VE AGREEMENTS
FOR CERTAI N PURPGSES; TO REQUI RE PARTIES TO THOSE COOPERATI VE
AGREEMENTS TO APPLY FOR A CERTI FI CATE OF PUBLI C ADVANTAGE
GOVERNI NG THE COOPERATI VE AGREEMENT; TO PROVI DE STANDARDS OF
REVI EW FOR THE STATE DEPARTMENT OF HEALTH W TH REGARD TO THOSE
APPLI CATI ONS AND | SSUANCE OF CERTI FI CATES; TO REQUI RE THE
DEPARTMENT TO MONI TOR AND REGULATE THOSE AGREEMENTS; TO AUTHORI ZE
THE DEPARTMENT TO REVOKE A CERTI FI CATE; TO PROVI DE THAT CERTAIN
10 PARTIES TO THE AGREEMENT ARE | MMUNE FROM CI VI L LI ABILITY AND
11 CRIM NAL PROSECUTI ON W TH REGARD TO STATE ANTI TRUST LAWS;, TO AMEND
12 SECTIONS 75-21-1 AND 75-24-7, M SSISSI PPl CODE OF 1972, TO CONFORM
13 TO THE PROVI SI ONS OF TH S ACT; AND FOR RELATED PURPCSES.

14 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

OCO~NOUITRAWNE

15 SECTION 1. This act shall be known and nay be cited as the

16 "Rural Health Availability Act."
17 SECTION 2. (1) The Legislature finds and decl ares the

18 follow ng:

19 (a) In rural areas, access to health care is limted

20 and the quality of health care is adversely affected by inadequate
21 reinbursenent and collection rates and difficulty in recruiting

22 and retaining skilled health professionals.

23 (b) There is limted, if any, overlap in the geographic
24 service areas of M ssissippi rural hospitals.

25 (c) Rural hospitals’ financial stability is threatened
26 by patient mgration to general acute care and specialty hospitals
27 in urban areas.

28 (d) The availability of quality health care in rural

29 areas is essential to the economc and social viability of rural

30 communities.

31 (e) Cooperative agreenents anong rural hospitals would
32 inprove the availability and quality of health care for
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M ssissippians in rural areas and enhance the |ikelihood that
rural hospitals can remai n open.

(f) Federal or state antitrust |laws may prohibit or
di scourage cooperative agreenents that are beneficial to
M ssi ssi ppi ans and those agreenents shoul d be encouraged.

(2) It is the intent of the Legislature to supplant federal
and state antitrust |laws that may ot herw se be applicable to
cooperative agreenents anong rural hospitals by establishing and
mai ntaining a state regulatory programthat will provide
di rection, supervision and control over cooperative agreenents
through the State Departnent of Health. In addition, it is the
intent of the Legislature that this regulatory program shal
provide imunity fromfederal and state antitrust laws for rural
hospitals that participate in discussions or negotiations rel ated
to or entered into, cooperative agreenents authorized by this act.

SECTI ON 3. For the purposes of this act, the followng terns

shal | have the foll ow ng neanings:

(a) "Act" neans the Rural Health Availability Act.

(b) "Affected person,” with respect to any application
for a certificate of public advantage, neans:

(i) The applicant(s);

(i11) Any person residing within the geographic
service area of an applicant;

(iii1) Health care purchasers who rei nburse health
care facilities located in the geographic service area of an
appl i cant;

(itv) Any other person furnishing goods or services
to, or in conpetition with, an applicant; or

(v) Any other person who has notified the
departnment in witing of his interest in applications for
certificates of public advantage and has a direct economc

interest in the decision.
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Not wi t hst andi ng the foregoing, other than health care
purchasers licensed to do business in M ssissippi, persons from
ot her states who woul d otherw se be considered "affected persons”
are not included, unless that other state provides for simlar
i nvol venent of persons fromMssissippi in a simlar process in
that state.

(c) "Board" neans the State Board of Health established
under Section 41-3-1.

(d) "Certificate of public advantage" neans the fornal
written approval, including any conditions or nodifications of a
cooperative agreenent by the departnent.

(e) "Cooperative agreenent” nmeans a contract, business
or financial arrangenment, or any other activities or practices
anong two (2) or nore rural hospitals for the sharing, allocation,
or referral of patients; the sharing or allocation of personnel,

i nstructional prograns, support services and facilities, nedical,
di agnostic or |aboratory facilities, procedures, equipnment, or
other health care services; the acquisition or nerger of assets
anong or by two (2) or nore rural hospitals, including agreenents
to negotiate jointly with respect to price or other conpetitive
terms with suppliers and health care purchasers and agreenents to
set collective fee schedules with respect to health care
purchasers. The term "cooperative agreenent” includes any
anmendnents thereto with respect to which a certificate of public
advant age has been issued or applied for or with respect to which
a certificate of public advantage is not required, unless the
context clearly requires otherw se.

(f) "Departnment” nmeans the State Departnent of Health
created under Section 41-3-15.

(g) "Federal and state antitrust |aws" neans federal
and state | aws prohibiting nonopolies, agreenents in restraint of

trade or unfair trade practices, including the Federal Shernman
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Antitrust Act and O ayton Act, the Federal Trade Comm ssion Act,
Sections 75-21-1 et seq. and Sections 75-24-1 et seq.

(h) "Health care purchaser” neans a person or
organi zati on that purchases health care services on behalf of an
identified group of persons, regardl ess of whether the cost of
coverage of services is paid for by the purchaser or by the person
recei ving coverage or services.

(1) "Hospital" has the meaning set forth in Section
41-9- 3.

(j) "Rural area" nmeans an area with a popul ation
density of |ess than one hundred (100) individuals per square
mle; a municipality or county with a popul ati on of |ess than
seven t housand five hundred (7,500) individuals; or an area
defined by the nost recent United States Census as rural.

(k) "Rural hospital” neans a private or conmunity
hospital having at |east one (1) but no nore than seventy-five
(75) licensed acute-care beds that is located in a rural area.

(I') "State" neans the State of M ssi ssippi.

(m "State Health O ficer"” neans the State Health
Oficer elected by the State Board of Health under Section 41-3-5.

The use of a singular termin this section includes the
plural of that term and the use of a plural termin this section
i ncludes the singular of that term unless the context clearly
requi res anot her connotati on.

SECTION 4. (1) A rural hospital and any corporation,

partnership, joint venture or any other entity, all of whose
principals are rural hospitals, may negotiate and enter into
cooperative agreenents with other such persons in the state,
subject to receipt of a certificate of public advantage governing
the agreenent as provided in this act.

(2) Parties to a cooperative agreenent nay apply to the
departnment for a certificate of public advantage governing that

cooperative agreenent. The application nmust include an executed
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witten copy of the cooperative agreenent and describe the nature
and scope of the cooperation in the agreenent and any

consi deration passing to any party under the agreenent. Wthin
thirty (30) days of receipt of the application, the departnent my
request additional information as may be necessary to conplete the
application. The applicant has thirty (30) days fromthe date of
the request to submt the additional information. |If the
applicant fails to submt the requested information within the
thirty (30) day period, or any extension of tinme granted by the
departnent, the application is deened withdrawn. The depart nent
may require an application fee fromthe submtting parties
sufficient to cover the cost of processing the application.

(3) The departnment shall review the application in
accordance wth the standards set forth in subsection (4) of this
section. The departnment shall give notice of the application to
menbers of the public who reside in the service areas of the
appl i cant hospitals, which may be provi ded t hrough newspapers of
general circulation or public information channels. |f requested
by an affected person within thirty (30) days of the giving of the
public notice, the departnent may hold a public hearing in
accordance with the rul es adopted by the board. The depart nent
shall grant or deny the application within sixty (60) days after
recei pt of a conpleted application or fromthe date of the public
hearing, if one is held, and that decision, along with any
condi tions of approval, nust be in witing and nust set forth the
basis for the decision. The departnment may establish conditions
for approval that are reasonably necessary to ensure that the
cooperative agreenent and the activities engaged under it are
consistent with the intent of this act and to ensure that the
activity is appropriately supervised and regul ated by the state.
The departnent shall furnish a copy of the decision to the
applicants and any affected persons who have asked in witing to

be notifi ed.
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(4) The departnent shall issue a certificate of public
advantage for a cooperative agreenent if it determ nes that:

(a) Each of the parties to the cooperative agreenent
is arural hospital or is a corporation, partnership, joint
venture or other entity all of whose principals are rural
hospitals;

(b) The geographic service area of the rural hospitals
who are parties to the agreenent do not overlap significantly; and

(c) The cooperative agreenent is likely to result in
one or nore of the foll ow ng benefits:

(1) Enhancenent of the quality of hospital and
hospital -rel ated care provided to M ssissippi citizens;

(i1i) Preservation of hospital facilities and
health care in rural areas;

(iti1) @Gains in the cost-efficiency of services
provi ded by the hospitals involved;

(i1v) Encouragenent of cost-sharing anong the
hospital s i nvol ved;

(v) Inprovenents in the utilization of hospital
resources and equi pnent;

(vi) Avoidance or reduction of duplication of
hospital resources or expenses, including adm nistrative expenses;
or

(vii) Inprovenent in rural hospitals’ ability to
recei ve rei nbursenent or paynent for their reasonable fees and
char ges.

(5) The departnent shall actively nonitor and regul ate
agreenents approved under this act and may request information
whenever necessary to ensure that the agreenments remain in
conpliance wth the conditions of approval. The departnent may
charge an annual fee to cover the cost of nonitoring and
regul ati ng these agreenents. During the tine the certificate is

in effect, a report on the activities under the cooperative
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agreenment nust be filed with the departnent every two (2) years.
The departnent shall review the report in order to determ ne that
t he cooperative agreenent continues to conply with the terns of
the certificate of public advantage.

(6) The departnment shall revoke a certificate of public
advantage by giving witten notice to each party to a cooperative
agreenent with respect to which the certificate is being revoked,
if it finds that:

(a) The cooperative agreenent or activities undertaken
by it are not in substantial conpliance with the terns of the
application or the conditions of approval;

(b) The likely benefits resulting fromthe cooperative
agreenent no | onger exist; or

(c) The departnent’s approval was obtained as a result
of intentional material msrepresentation to the departnent or as
the result of coercion, threats, or intimdation toward any party
to the cooperative agreenent.

(7) The departnent shall maintain on file all cooperative
agreenents for which certificates of public advantage remain in
effect. A party to a cooperative agreenent who term nates or
w thdraws fromthe agreenent shall notify the department wthin
fifteen (15) days of the termnation or wthdrawal. |If al
parties termnate their participation in the cooperative
agreenent, the departnent shall revoke the certificate of public
advant age for the agreenent.

(8) The parties to a cooperative agreenent with respect to
which a certificate of advantage is in effect nust notify the
departnent of any proposed anendnent to the cooperative agreenent,
i ncl udi ng an anmendnent to add an additional party but excluding an
anmendnent to renove or to reflect the withdrawal of a party,
before the anendnent takes effect. The parties nust apply to the
departnment for a certificate of public advantage governing the

anendnent and the departnent shall consider and rule on the
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application in accordance with the procedures applicable to
cooperative agreenents generally.

(9) The departnent may promul gate rules and regulations in
accordance wth the Adm nistrative Procedures Law as in effect
fromtinme to tinme to inplenent the provisions of this act,

i ncluding any fees and application costs associated with the
noni toring and oversi ght of cooperative agreenents approved under
this act.

(10) A dispute anpng the parties to a cooperative agreenent
concerning its nmeaning or terns i s governed by the principles of
contract |law or any other applicable | aw

SECTION 5. Any applicant aggrieved by a decision of the

departnent under this act shall be entitled to judicial review
thereof in the Grcuit Court of H nds County, First Judicial
District. 1In the review, the decision of the departnent shall be
affirmed unless it is arbitrary, capricious, or it is not in
conpliance wth this act.

SECTI ON 6. Any rural hospital, and any corporation,

partnership, joint venture or any other entity all of whose
principals are rural hospitals, and their respective officers,
directors, enployees, attorneys, consultants or any other agents,
that negotiate, enter into or conduct business in accordance with
a cooperative agreenent with respect to which a certificate of
public advantage is issued and in effect, or that in good faith
participate in discussions or negotiations with a viewto entering
into a cooperative agreenent and applying for a certificate of
public advantage, will be imune fromcivil liability and crim nal
prosecution to which they m ght otherw se be subject to under
state antitrust law as a result of that activity. It is the
intent of the Legislature that the state direction, supervision,
regul ati on and control of cooperative agreenents under this act
will |ikew se provide immunity to the described persons for the

descri bed activities under federal antitrust |aws. Revocation of
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262 a certificate of public advantage will not revoke the inmunity
263 granted by this section to any person for described activities
264 occurring before that person’s receipt of notice of the

265 revocation.

266 SECTION 7. Nothing in this act exenpts hospitals from

267 conpliance with the provisions of Sections 41-7-171 et seq.

268 concerning certificates of need.

269 SECTION 8. Section 75-21-1, M ssissippi Code of 1972, is
270 anmended as foll ows:

271 75-21-1. (1) A trust or conbine is a conbination, contract,
272 understanding or agreenent, expressed or inplied, between two (2)
273 or nore persons, corporations or firns or association of persons
274 or between any one or nore of either wwth one or nore of the

275 others, when inimcal to public welfare and the effect of which
276 woul d be:

277 (a) To restrain trade;

278 (b) To limt, increase or reduce the price of a

279 comuodity;

280 (c) To limt, increase or reduce the production or

281 output of a comodity;

282 (d) To hinder conpetition in the production,

283 inportation, manufacture, transportation, sale or purchase of a
284 comuodity;

285 (e) To engross or forestall a comodity;

286 (f) To issue, own or hold the certificate of stock of
287 any trust and conbine within the spirit of this chapter know ng it
288 to be such at the tine of the issue or the acquisition or holding
289 such certificate; or

290 (g) To place the control to any extent of business or
291 of the proceeds or earnings thereof, contrary to the spirit and
292 meaning of this chapter, in the power of trustees, by whatever

293 name call ed; or
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(h) To enable or enpower any other person than
t hensel ves, their proper officers, agents and enpl oyees to dictate
or control the managenent of business, contrary to the spirit and
meani ng of this chapter; or
(1) To unite or pool interest in the inportation,

manuf acture, production, transportation, or price of a conmmodity,
contrary to the spirit and neaning of this chapter.

Any corporation, donmestic or foreign, or any partnership, or
i ndi vidual, or other association, or person whatsoever, who are
now, or shall hereafter create, enter into, becone a nenber of, or
a party to any trust or conbine as herei nabove defined shall be
deened and adjudged guilty of a conspiracy to defraud and shall be
subject to the penalties hereinafter provided. Any person,
associ ation of persons, corporation, or corporations, donestic or
foreign, who shall be a party or belong to a trust and conbi ne
shall be guilty of crime and upon conviction thereof shall, for a
first offense be fined in any sumnot | ess than One Hundred
Dol I ars ($100.00) nor nore than Five Thousand Dol l ars ($5, 000. 00)
and for a second or subsequent offense not |ess than Two Hundred
Dol l ars ($200.00) nor nore than Ten Thousand Dol |l ars ($10, 000. 00),
and may be enjoined by a final decree of the chancery court, in a
suit by the state on the relation of the Attorney CGeneral, from
the further prosecution of or doing of the acts constituting the
trust and conbine as defined in this chapter.

(2) This chapter shall not apply to activities that are

conducted in accordance wth cooperative agreenents authorized

under Sections 1 through 7 of this act.

SECTION 9. Section 75-24-7, M ssissippi Code of 1972, is
amended as foll ows:
75-24-7. Nothing in this chapter shall apply to acts done
by:
(a) The publisher, owner, agent or enployee of a

newspaper, periodical, printing shop, directory or radio or
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television station in the publication or dissem nation of an
advertisenment, when the owner, agent or enployee did not have
know edge of the false, m sleading or deceptive character of the
advertisenment and did not have a direct financial interest in the
sale or distribution of the advertised product or service.

(b) Any officer acting under the orders of any court.

(c) Entities in accordance with cooperative agreenents

aut hori zed under Sections 1 through 7 of this act.

SECTION 10. This act shall take effect and be in force from
and after July 1, 2004.
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