M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Representative Chism To: \Ways and Means

HOUSE BI LL NO. 1276

AN ACT TO CREATE THE " SETOFF DEBT COLLECTI ON ACT FOR STATE
AGENCI ES AND LOCAL GOVERNI NG AUTHORI TI ES"; TO PROVI DE THAT THE
STATE TAX COW SSI ON SHALL G VE NOTI CE TO A TAXPAYER WHOSE TAX
REFUND IS TO BE SETOFF; TO REQUI RE THE CLAI MANT AGENCY TO PROVI DE
A HEARI NG | F A TAXPAYER CONTESTS THE SETOFF; TO PROVI DE THE
PROCEDURE TO SETOFF A TAXPAYER S DEBT WHEN THE AMOUNT OF THE DEBT
| S DETERM NED; TO AUTHORI ZE THE STATE TAX COW SSI ON TO ADOPT
RULES AND REGULATI ONS TO CARRY OUT TH S ACT; TO AUTHORI ZE THE
STATE TAX COW SSI ON TO ENTER | NTO RECI PROCAL AGREEMENTS W TH
OTHER STATES THAT HAVE SUBSTANTI ALLY THE SAME LAWS FOR SETOFF OF A
TAXPAYER S REFUND; TO REQUI RE THAT ALL | NFORVATI ON OBTAI NED FROM A
CLAI MANT AGENCY SHALL BE CONFI DENTI AL AND ONLY USED BY THE
CLAI MANT AGENCY; TO PROVI DE THAT CLAI MANT AGENCI ES THAT UNLAWFULLY
DI SCLOSE | NFORVATI ON SHALL BE SUBJECT TO PENALTI ES SPECI FI ED BY
LAW TO PROVIDE THE PRIORITY IN VH CH MULTI PLE CLAI M5 MAY BE PAlI D
AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. This act may be cited as the "Setoff Debt

Col l ection Act for State Agencies and Local Governing
Aut horities."

SECTI ON 2. As used in this act, unless the context requires

ot herw se:

(a) "daimnt agency" neans a state agency, board,
commttee, commi ssion, political subdivision, or any other
governnmental or quasi governnmental entity. A politica
subdi vision that submts a claimthrough an association is a
cl ai mant agency for the purpose of the notice and appeal
provi sions of this act.

(b) "Comm ssion” neans the State Tax Conm ssion of the
State of M ssissippi.

(c) "Debtor" neans any individual ow ng overdue support
for a child as defined by federal regulations.

(d) "Debt" nmeans any sum due and ow ng any cl ai mant

agency, including collection costs, court costs, fines, penalties,
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and interest which have accrued through contract, subrogation,
tort, operation of law, or any other |egal theory regardl ess of
whet her there is an outstanding judgnent for that sumwhich is
l egally collectible and for which a collection effort has been or
is being made. It also includes any fine, penalty, cost, fee,
assessnent, surcharge, service charge, restitution, or other
anount inposed by a court or as a direct consequence of a final
court order which is received by or payable to the clerk of the
appropriate court or treasurer of the entity in which the court is
| ocat ed.

(e) "Refund" neans the M ssissippi incone tax refund
whi ch the conm ssion determnes to be due any individual taxpayer.

SECTION 3. The collection renedy authorized by this act is

in addition to and not in substitution for any other renedy
avai l abl e by | aw.

SECTION 4. (1) The clainmnt agency nmay submt any debts in

excess of Twenty-five Dollars ($25.00) to the comm ssion for

coll ection through setoff under the procedure established by this
act, except in cases where the validity of the debt is
legitimately in dispute and alternate neans of collection would
result in a loss of federal funds or federal assistance.

(2) Upon request of the clainmnt agency, the conm ssion
shal |l set off any refund against the sumcertified by the clai mant
agency as provided in this act.

(3) If the clainmant agency determ nes that the
adm ni strative cost of utilizing this act is prohibitive, it my
choose not to participate in the setoff program or it may choose
to participate only in cases of debt above an amount it determ nes
IS appropriate.

SECTION 5. (1) Wthin the tinme frane specified by the

comm ssion, a claimnt agency seeking to collect a debt through

setoff shall supply the information necessary to identify each
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debt or whose refund is sought to be set off and certify the anount
of the debt or debts owed by each such debtor.

(2) If a debtor identified by a clainmant agency is
determ ned by the comm ssion to be entitled to a refund of at
| east Twenty-five Dollars ($25.00), the conmi ssion shall transfer
an anount equal to the refund owed, not to exceed the anpunt of
the clained debt certified, to the agency. Wen the refund owed
exceeds the clainmed debt, the comm ssion shall send the excess
amount to the debtor within a reasonable tine after such excess is
det er m ned.

(3) At the tinme of the transfer of funds to a cl ai mant
agency pursuant to subsection (2) of this section, the comm ssion
shall notify the taxpayer or taxpayers whose refund is sought to
be set off that the transfer has been nmade. Such notice shal
clearly set forth the nane of the debtor, the manner in which the
debt arose, the amobunt of the clained debt, the transfer of funds
to the cl ai mant agency pursuant to subsection (2) of this section,
the intention to set off the refund against the debt, the anpunt
of the refund in excess of the clained debt, the taxpayer's
opportunity to give witten notice to contest the setoff within
thirty (30) days of the date of the mailing of the notice, the
nane and mailing address of the claimant agency to which the
application for a hearing nust be sent, and the fact that failure
to apply in witing for such a hearing within the thirty-day
period will be deened a waiver of the opportunity to contest the
setoff. In the case of a joint return, the notice shall also
state the nane of the taxpayer nanmed in the return, if any,
agai nst whomno debt is clained, the fact that a debt is not
cl ai mred agai nst such taxpayer, the fact that such taxpayer is
entitled to receive a refund if it is due himregardl ess of the
debt asserted against his spouse, and that in order to obtain a
refund due him such taxpayer nust apply in witing for a hearing

with the clai mant agency naned in the notice within thirty (30)
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days of the date of the mailing of the notice. |If a taxpayer
fails to apply in witing for such a hearing within thirty (30)
days of the mailing date of such notice, he will have waived his
opportunity to contest the setoff.

(4) Upon receipt of funds transferred fromthe comm ssion
pursuant to subsection (2) of this section, the clai mant agency
shal | deposit and hold such funds in an escrow account until a
final determnation of the validity of the debt.

(5) The claimant agency shall pay the comm ssion a fee, not
to exceed Seventeen Dollars ($17.00) in each case in which a tax
refund is identified as being available for offset. Such fees
shal | be deposited by the comm ssion into a special fund hereby
created in the State Treasury, out of which the Legislature shal
appropriate nonies to defray expenses of the conm ssion in
enpl oyi ng personnel to adm nister the provisions of this article.

SECTION 6. |If the claimnt agency receives a witten

application contesting the setoff or the clai mupon which the
setoff is based, it shall grant a hearing to the taxpayer to
determ ne whether the setoff is proper or the claimis valid. |If
the sum asserted as due and ow ng is not correct, an adjustnent to
the clained summay be nade. No issues shall be reconsidered at

t he hearing which have been previously litigated.

SECTION 7. (1) Upon determ nation of the amount of the debt

due and owi ng by neans of the hearing provided for in Section 6 of
this act or by the taxpayer's default through failure to conply
with Section 5(3) of this act which nmandates a tinely request for
review, the claimnt agency shall renove the anmount of the debt
due and owi ng fromthe escrow account established pursuant to
Section 5(4) of this act and shall credit such anmount to the
debtor's obligation.

(2) Upon transfer of the debt due and owi ng fromthe escrow
account to the credit of the debtor's obligation, the claimnt

agency shall notify the debtor in witing of the finalization of
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the setoff. Such notice shall include a final accounting of the
refund which was set off, including the amount of the refund to
whi ch the debtor was entitled prior to setoff, the anount of the
debt due and owi ng, the anpunt of the refund in excess of the debt
whi ch has been returned to the debtor by the comm ssion pursuant
to Section 5(2) of this act and the anount of the funds
transferred to the clai mant agency pursuant to Section 5(2) of
this act in excess of the debt determ ned to be due and owing at a
hearing held pursuant to Section 6 of this act, if such a hearing
was held. At such time, the claimnt agency shall refund to the
debtor the anount of the clainmed debt originally certified and
transferred to it by the comm ssion in excess of the anmbunt of the
debt finally found to be due and ow ng.

SECTION 8. (1) The conmm ssion is authorized to prescribe

forms and adopt rules and regul ations which it deens necessary to
effectuate the intent and provisions of this act. All such rules
and regul ations shall be adopted in accordance with the
M ssi ssi ppi Adm ni strative Procedures Law (Section 25-43-1 et
seq.) .

(2) The comm ssion may enter into reciprocal agreenents with
the departnents of revenue of other states that have enacted
| egislation that is substantially equivalent to the setoff
procedure in this act. The agreenent shall authorize the
comm ssion to provide by rule for the setoff of state incone tax
refunds or rebates of defaulters fromstates with which
M ssi ssi ppi has a reciprocal agreenment and to provide for sending
lists of nanes of M ssissippi defaulters to the states with which
M ssi ssi ppi has a reciprocal agreenent for setoff of that state's
i ncome tax refunds.

SECTION 9. (1) Pursuant to the provisions of Section

27-7-83, M ssissippi Code of 1972, the comm ssion nmay provide to a
cl ai mant agency all information necessary to acconplish and
effectuate the intent of this act.
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(2) The information obtained by a claimant agency fromthe
conmmi ssion in accordance with the provisions of this act shal
retain its confidentiality and shall only be used by a clai mant
agency in the pursuit of its debt collection duties and practices;
and any enpl oyee or forner enployee of any clai mant agency who
unl awful Iy di scl oses any such information for any other purpose,
except as otherw se specifically authorized by |aw, shall be
subject to the sane penalties specified by |aw for unauthori zed
di scl osure of confidential information by an agency or enpl oyee of
t he conmm ssi on.

SECTION 10. dains to refunds allowed to be set off under

this act nust be nade by a claimant agency filing a witten notice
with the comm ssion of its intention to effect collection through
setof f under this act. The followng is the order of priority for
multiple clains fil ed:
(a) The State Tax Comm ssi on;
(b) dains of the M ssissippi Departnent of Human Servi ces;
(c) dains of agencies not given a specific priority.
SECTION 11. This act shall take effect and be in force from

and after July 1, 2004.
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