M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Represent ati ve For mby To: Judiciary A

HOUSE BI LL NO. 1235

AN ACT TO PROVI DE FOR THE RELOCATI NG OF A CH LD S RESI DENCE
VHEN SUCH CHI LD IS THE SUBJECT OF A CUSTODY ORDER;, TO DEFI NE
CERTAI N TERMS; TO PROVI DE FOR THE APPLI CABILITY OF TH S ACT; TO
PROVI DE NOTI CE REQUI REMENTS FOR RELOCATI ON; TO PROVI DE THAT
FAI LURE TO G VE NOTI CE OF RELOCATI ON OR RELCCATI ON W THOUT COURT
AUTHORI ZATI ON MAY RESULT I N CERTAIN OTHER LEGAL RAM FI CATI ONS; TO
AUTHORI ZE RELOCATI ON UNLESS OBJECTI ON HAS OCCURRED; TO PROVI DE
OBJECTI ON PROCEDURES; TO PROVI DE FOR HEARI NG PRI ORI TY; TO PROVI DE
FOR TEMPORARY ORDERS; TO PROVI DE THAT PROPOSED RELCCATI ON |'S NOT A
BASI S FOR MODI FI CATI ON; TO PROVI DE FACTORS TO DETERM NE CONTESTED
RELOCATI ON; TO PROVI DE A BURDEN OF PROOF;, TO AUTHORI ZE THE COURT
TO REQUI RE SECURI TY; TO REQUI RE THE APPLI CATI ON OF FACTORS AT THE
I NI TI AL HEARI NG | F THE | SSUE OF RELOCATI ON | S PRESENTED; TO
PROVI DE SANCTI ON FOR UNWARRANTED OR FRI VOLOUS PROPCSALS; TO
PROVI DE CONTI NUI NG JURI SDI CTI ON;  TO AMEND SECTI ONS 93-5-23 AND
93-11-65, M SSI SSI PPl CODE OF 1972, IN CONFORM TY TO THE
PROVI SIONS OF THI' S ACT; AND FOR RELATED PURPOCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. The followi ng words and phrases shall have the

meani ngs ascri bed herein unless the context clearly indicates
ot herw se:

(a) "Equal physical custody” neans that the parents
share equal parental authority of the child absent a court order
to the contrary.

(b) "Parent entitled to primary custody” neans a parent
designated by a court order as the sole custodian or prinmary or
domciliary custodian within a joint custody arrangenent.

(c) "Principal residence of a child" neans:

(i) The location designated by a court to be the
primary residence of the child.

(i) In the absence of a court order, the |ocation
at which the parties have expressly agreed that the child wll

primarily reside.
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(tii) In the absence of a court order or an
express agreenent, the location, if any, at which the child has
spent the majority of time during the prior six (6) nonths.

(d) "Relocation" neans:

(1) Intent to establish |legal residence with the
child at any | ocation outside of the state.

(ti) If there is no court order awardi ng custody,
an intent to establish | egal residence with the child at any
| ocation within the state that is at a distance of nore than one
hundred fifty (150) mles fromthe other parent. |If there is a
court order awarding custody, then an intent to establish | egal
residence with the child at a distance of nore than one hundred
fifty (150) mles fromthe domcile of the primary custodi an at
the tinme the custody decree was rendered.

(ti1) A change in the principal residence of a
child for a period of sixty (60) days or nore, but does not
include a tenporary absence fromthe principal residence.

SECTION 2. (1) This act shall apply to an order regarding

custody of or visitation with a child issued:

(a) On or after July 1, 2002.

(b) Before July 1, 2002, if the existing custody order
does not expressly govern the relocation of the child.

(2) To the extent that a provision of this act conflicts
with an existing custody order, this act shall not apply to the
ternms of that order that governs relocation of the child.

(3) This act shall not apply when:

(a) The parents of a child have entered into an express
witten agreenent for a tenporary relocation of that child's
principal residence, regardless of the duration of the tenporary
rel ocati on.

(b) An order issued pursuant to any restraining order,

prelimnary injunction, permanent injunction, or any protection
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order prohibiting a spouse fromharm ng or going near or in the
proximty of the other spouse is in effect.

SECTION 3. (1) A parent entitled to primary custody of a

child shall notify the other parent of a proposed rel ocation of
the child s principal residence as required by Section 4 of this
act .

(2) If both parents have equal physical custody of a child,
a parent shall notify the other parent of a proposed rel ocation of
the child s principal residence as required by Section 4 of this
act .

(3) In the absence of a court order or express witten
agreenent confected by the parties which designates the principal
residence of a child, a parent shall notify the other parent of a
proposed relocation of the child s principal residence as required
by Section 4 of this act.

SECTION 4. (1) Notice of a proposed relocation of the

principal residence of a child shall be given by registered or
certified mail, return receipt requested, to the |ast known
address of the parent no later than either:

(a) The thirtieth day before the date of the intended
nove or proposed relocation.

(b) The tenth day after the date that the parent knows
the information required to be furnished by subsection (2) of this
section, if the parent did not know and coul d not reasonably have
known the information in sufficient time to conply with the
thirty-day notice, and it is not reasonably possible to extend the
time for relocation of the child.

(2) The following information, if available, shall be
included with the notice of intended relocation of the child:

(a) The intended new residence, including the specific
address, if known.

(b) The mailing address, if not the sane.

(c) The hone tel ephone nunber, if known.
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(d) The date of the intended nove or proposed
rel ocati on.

(e) A brief statenent of the specific reasons for the
proposed relocation of a child, if applicable.

(f) A proposal for a revised schedule of visitation
with the child.

(3) A parent required to give notice of a proposed

rel ocation shall have a continuing duty to provide the information
required by this section as that information becones known.

SECTION 5. A parent seeking to relocate the principal

resi dence of a child shall not, absent consent, renove the child
pendi ng resol ution of dispute, or final order of the court, unless
the parent obtains a tenporary order to do so pursuant to Section
10 of this act.

SECTION 6. The court nay consider a failure to provide

noti ce of a proposed relocation of a child or relocation w thout
court authorization as provided by Sections 3 and 4 of this act
as:

(a) A factor in nmaking its determ nation regarding the
rel ocation of a child.

(b) A basis for ordering the return of the child if the
relocation has taken place without notice or court authorization.

(c) Sufficient cause to order the parent seeking to
relocate the child to pay reasonabl e expenses and attorney's fees
incurred by the person objecting to the rel ocation.

SECTION 7. The primary custodian of a child or a parent who

has equal physical custody nay rel ocate the principal residence of
a child after providing notice as provided by Sections 3 and 4 of
this act unless the parent entitled to notice initiates a
proceedi ng seeking a tenporary or pernanent order to prevent the
relocation within twenty (20) days after the receipt of the

noti ce.
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SECTION 8. (1) A parent nust initiate a sunmary proceedi ng

objecting to a proposed relocation of the principal residence of a
child within twenty (20) days after receipt of notice and seek a
tenporary or permanent order to prevent the relocation.

(2) Upon request of a copy of notice of objection, the court
may pronptly appoint an independent nental health expert to render
a determnation as to whether the proposed relocation is in the
best interest of the child.

SECTION 9. A hearing on either a tenporary or permnmanent

order permtting or restricting relocation shall be accorded
appropriate priority on the court's docket.

SECTION 10. (1) The court nmay grant, after a notice of

obj ection has been filed, a tenporary order allow ng a parent to
rel ocate.

(2) The court, upon the request of the noving parent, nmay
hold a limted evidentiary hearing on the proposed rel ocation but
may not grant court authorization to renove the child on an ex
parte basis.

(3) If the court issues a tenporary order authorizing a
parent to relocate with the child, the court may not give undue
weight to the tenporary relocation as a factor in reaching its
final determ nation

(4) If tenporary relocation of a child is permtted, the
court may require the parent relocating the child to provide
reasonabl e security guaranteeing that the court ordered visitation
with the child will not be interrupted or interfered with by the
rel ocating parent or that the relocating parent wll return the
child if court authorization for the renoval is denied at the
final hearing.

SECTION 11. Providing notice of a proposed relocation of a

child shall not constitute a change of circunstance warranting a

change of custody. Mving without prior notice or noving in
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violation of a court order may constitute a change of
ci rcunstances warranting a nodification of custody.

SECTION 12. In reaching its decision regarding a proposed

rel ocation, the court shall consider the follow ng factors:

(a) The nature, quality, extent of involvenent, and
duration of the child' s relationship with the parent proposing to
rel ocate and with the nonrel ocating parent, siblings and ot her
significant persons in the child s life.

(b) The age, devel opnental stage, needs of the child,
and the likely inpact the relocation will have on the child's
physi cal, educational and enotional devel opnent, taking into
consi deration any special needs of the child.

(c) The feasibility of preserving the relationship
bet ween the nonrel ocating parent and the child through suitable
visitation arrangenents, considering the |ogistics and fi nanci al
ci rcunst ances of the parties.

(d) The child' s preference, taking into consideration
the age and maturity of the child.

(e) \Whether there is an established pattern of conduct
of the parent seeking the relocation, either to pronote or thwart
the relationship of the child and the nonrel ocating party.

(f) \Whether the relocation of the child will enhance
the general quality of life for both the custodi al parent seeking
the relocation and the child, including but not limted to,
financial or enotional benefit or educational opportunity.

(g) The reasons of each parent for seeking or opposing
the rel ocation.

(h) Any other factors affecting the best interest of
the child.

SECTION 13. The relocating parent has the burden of proof

that the proposed relocation is made in good faith and is in the

best interest of the child.
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SECTION 14. If relocation of a child is permtted, the court

may require the parent relocating the child to provide reasonabl e
security guaranteeing that the court ordered visitation with the
child will not be interrupted or interfered wwth by the relocating
party.

SECTION 15. If the issue of relocation is presented at the

initial hearing to determ ne custody of and visitation with a
child, the court shall apply the factors set forth in Section 12
of this act in making its initial determnation.

SECTION 16. (1) After notice and a reasonabl e opportunity

to respond, the court may inpose a sanction on a parent proposing
a relocation of the child or objecting to a proposed rel ocation of
a child it determnes that the proposal was nade or the objection
was fil ed:

(a) To harass the other parent or to cause unnecessary
del ay or needless increase in the cost of litigation.

(b) Wthout being warranted by existing | aw or based on
a frivol ous argunent.

(c) Based on allegations and ot her factual contentions
whi ch have no evidentiary support nor, if specifically so
identified, could not have been reasonably believed to be |ikely
to have evidentiary support after further investigation.

(2) A sanction inposed under this section shall be limted
to what is sufficient to deter repetition of such conduct or
conpar abl e conduct by others simlarly situated. The sanction may
consist of, or include, directives of a nonnonetary nature, an
order to pay a penalty to the court, or, if inposed on notion and
warranted for effective deterrence, an order directing paynent to
t he novant of sonme or all of the reasonable attorneys' fees and
ot her expenses incurred as a direct result of the violation.

SECTION 17. If the court grants authorization to relocate,

the court may retain continuing, exclusive jurisdiction of the
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case after relocation of the child as Iong as the nonrel ocating
parent remains in the state.

SECTI ON 18. Section 93-5-23, Mssissippi Code of 1972, is
amended as fol |l ows:

93-5-23. \Wen a divorce shall be decreed fromthe bonds of
matrinony, the court may, in its discretion, having regard to the
ci rcunstances of the parties and the nature of the case, as may
seem equi tabl e and just, nmake all orders touching the care,
cust ody and mai ntenance of the children of the marriage, and al so
touchi ng the mai ntenance and alinony of the wife or the husband,
or any allowance to be nade to her or him and shall, if need be,
require bond, sureties or other guarantee for the paynent of the
sum so all owed. Orders touching on the custody of the children of
the marriage shall be made in accordance with the provisions of
Section 93-5-24. The court nay afterwards, on petition, change
the decree, and nmaeke fromtine to time such new decrees as the
case may require. However, where proof shows that both parents
have separate incones or estates, the court may require that each
parent contribute to the support and nmai ntenance of the children
of the marriage in proportion to the relative financial ability of
each. In the event a legally responsible parent has health
i nsurance available to himor her through an enpl oyer or
organi zati on that may extend benefits to the dependents of such
parent, any order of support issued against such parent may
require himor her to exercise the option of additional coverage
in favor of such children as he or she is legally responsible to
support.

Whenever the court has ordered a party to nake periodic
paynents for the maintenance or support of a child, but no bond,
sureties or other guarantee has been required to secure such
paynments, and whenever such paynents as have becone due renmain
unpaid for a period of at least thirty (30) days, the court may,

upon petition of the person to whom such paynents are ow ng, or
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such person's |legal representative, enter an order requiring that
bond, sureties or other security be given by the person obligated
to make such paynents, the anmount and sufficiency of which shal

be approved by the court. The obligor shall, as in other civil
actions, be served with process and shall be entitled to a hearing
in such case.

Whenever in any proceeding in the chancery court concerning
the custody of a child a party alleges that the child whose
custody is at issue has been the victimof sexual or physical
abuse by the other party, the court may, on its own notion, grant
a continuance in the custody proceeding only until such allegation
has been investigated by the Departnent of Hunman Services. At the
time of ordering such continuance the court may direct the party,
and his attorney, making such allegation of child abuse to report
in witing and provide all evidence touching on the allegation of
abuse to the Departnent of Human Services. The Departnent of
Human Services shall investigate such allegation and take such
action as it deens appropriate and as provided in such cases under
the Youth Court Law (being Chapter 21 of Title 43, M ssissipp
Code of 1972) or under the | aws establishing famly courts (being
Chapter 23 of Title 43, M ssissippi Code of 1972).

If after investigation by the Departnent of Human Services or
final disposition by the youth court or famly court allegations
of child abuse are found to be w thout foundation, the chancery
court shall order the alleging party to pay all court costs and
reasonabl e attorney's fees incurred by the defending party in
respondi ng to such all egation.

The court may investigate, hear and make a determnation in a
custody action when a charge of abuse and/or neglect arises in the
course of a custody action as provided in Section 43-21-151, and
in such cases the court shall appoint a guardian ad litemfor the
child as provided under Section 43-21-121, who shall be an

attorney. Unless the chancery court's jurisdiction has been
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termnated, all disposition orders in such cases for placenent
wi th the Departnent of Human Services shall be reviewed by the
court or designated authority at least annually to determne if
continued placenent with the departnent is in the best interest of
the child or public.
The duty of support of a child term nates upon the

emanci pation of the child. The court may determ ne that
emanci pati on has occurred and no ot her support obligation exists
when the child:

(a) Attains the age of twenty-one (21) years, or

(b) Marries, or

(c) Discontinues full-tine enrollnent in school and
obtains full-tinme enploynent prior to attaining the age of
twenty-one (21) years, or

(d) Voluntarily noves fromthe hone of the custodi al
parent or guardi an and establishes independent |iving arrangenents
and obtains full-tinme enploynent prior to attaining the age of
twenty-one (21) years.

The court is authorized to issue orders regarding the

rel ocation of a child' s residence as provided in Sections 1

t hrough 17 of House Bill No. , 2004 Regul ar Sessi on.

SECTI ON 19. Section 93-11-65, M ssissippi Code of 1972, is
amended as fol |l ows:

93-11-65. (1) (a) In addition to the right to proceed
under Section 93-5-23, M ssissippi Code of 1972, and in addition
to the renmedy of habeas corpus in proper cases, and ot her existing
remedi es, the chancery court of the proper county shall have
jurisdiction to entertain suits for the custody, care, support and
mai nt enance of mnor children and to hear and determ ne all such
matters, and shall, if need be, require bond, sureties or other
guarantee to secure any order for periodic paynents for the
mai nt enance or support of a child. 1In the event a legally

responsi bl e parent has health i nsurance available to himor her
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t hrough an enpl oyer or organi zation that nmay extend benefits to

t he dependents of such parent, any order of support issued agai nst
such parent may require himor her to exercise the option of

addi tional coverage in favor of such children as he or she is

| egal |y responsible to support. Proceedings nay be brought by or
agai nst a resident or nonresident of the State of M ssissippi,

whet her or not having the actual custody of m nor children, for
the purpose of judicially determning the |legal custody of a
child. Al actions herein authorized may be brought in the county
where the child is actually residing, or in the county of the

resi dence of the party who has actual custody, or of the residence
of the defendant. Process shall be had upon the parties as
provided by | aw for process in person or by publication, if they
be nonresidents of the state or residents of another jurisdiction
or are not found therein after diligent search and inquiry or are
unknown after diligent search and inquiry; provided that the court
or chancellor in vacation may fix a date in terntine or in
vacation to which process nay be returnabl e and shall have power
to proceed in terntine or vacation. Provided, however, that if
the court shall find that both parties are fit and proper persons
to have custody of the children, and that either party is able to
adequately provide for the care and mai ntenance of the chil dren,
and that it would be to the best interest and wel fare of the
children, then any such child who shall have reached his twelfth
bi rt hday shall have the privilege of choosing the parent with whom
he shall |ive.

(b) An order of child support shall specify the sumto
be paid weekly or otherwise. |In addition to providing for support
and education, the order shall also provide for the support of the
child prior to the making of the order for child support, and such
ot her expenses as the court may deem proper.

(c) The court may require the paynent to be nmade to the

custodial parent, or to sone person or corporation to be
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desi gnated by the court as trustee, but if the child or custodi al
parent is receiving public assistance, the Departnent of Human
Servi ces shall be nade the trustee.

(d) The noncustodial parent's liabilities for past
educati on and necessary support and mai nt enance and ot her expenses
are limted to a period of one (1) year next preceding the
commencenent of an action.

(2) Provided further, that where the proof shows that both
parents have separate inconmes or estates, the court nay require
that each parent contribute to the support and mai ntenance of the
children in proportion to the relative financial ability of each.

(3) \Whenever the court has ordered a party to nake periodic
paynents for the maintenance or support of a child, but no bond,
sureties or other guarantee has been required to secure such
paynments, and whenever such paynents as have becone due renmain
unpaid for a period of at least thirty (30) days, the court may,
upon petition of the person to whom such paynents are ow ng, or
such person's |egal representative, enter an order requiring that
bond, sureties or other security be given by the person obligated
to make such paynents, the anmount and sufficiency of which shal
be approved by the court. The obligor shall, as in other civil
actions, be served with process and shall be entitled to a hearing
in such case.

(4) \When a charge of abuse or neglect of a child first
arises in the course of a custody or maintenance action pending in
the chancery court pursuant to this section, the chancery court
may proceed with the investigation, hearing and determ nation of
such abuse or neglect charge as a part of its hearing and
determ nation of the custody or maintenance issue as between the
parents, as provided in Section 43-21-151, notw t hstandi ng the
ot her provisions of the Youth Court Law. The proceedings in
chancery court on the abuse or neglect charge shall be

confidential in the same manner as provided in youth court
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proceedi ngs, and the chancery court shall appoint a guardi an ad
litemin such cases, as provided under Section 43-21-121 for youth
court proceedi ngs, who shall be an attorney. Unless the chancery
court's jurisdiction has been term nated, all disposition orders
in such cases for placenent wth the Departnent of Human Services
shall be reviewed by the court or designated authority at | east
annually to determne if continued placenent with the departnent
is in the best interest of the child or the public.

(5) Each party to a paternity or child support proceeding
shall notify the other within five (5) days after any change of
address. In addition, the noncustodial and custodi al parent shal
file and update, with the court and with the state case registry,
information on that party's location and identity, including
soci al security nunber, residential and mailing addresses,

t el ephone nunbers, photograph, driver's |license nunber, and nane,
address and tel ephone nunber of the party's enployer. This
information shall be required upon entry of an order or within
five (5) days of a change of address.

(6) In any case subsequently enforced by the Departnent of
Human Services pursuant to Title I'V-D of the Social Security Act,
the court shall have continuing jurisdiction.

(7) In any subsequent child support enforcenment action
bet ween the parties, upon sufficient showing that diligent effort
has been nade to ascertain the |location of a party, due process
requi renents for notice and service of process shall be deened to
be net with respect to the party upon delivery of witten notice
to the nost recent residential or enployer address filed with the
state case registry.

(8) The duty of support of a child term nates upon the
emanci pation of the child. The court may determ ne that
emanci pati on has occurred and no ot her support obligation exists
when the child:

(a) Attains the age of twenty-one (21) years, or

H B. No. 1235 *HRO7/R728%*
04/ HRO7/ R728
PAGE 13 (CIRHS)



425
426
427
428
429
430
431
432
433
434
435
436
437
438
439
440
441
442
443
444

(b) Marries, or

(c) Discontinues full-tine enrollnent in school and
obtains full-tinme enploynent prior to attaining the age of
twenty-one (21) years, or

(d) Voluntarily noves fromthe hone of the custodi al
parent or guardi an and establishes independent |iving arrangenents
and obtains full-tinme enploynent prior to attaining the age of
twenty-one (21) years.

(9) Upon notion of a party requesting tenporary child
support pending a determ nation of parentage, tenporary support
shall be ordered if there is clear and convinci ng evidence of
paternity on the basis of genetic tests or other evidence, unless
the court makes witten findings of fact on the record that the
award of tenporary support would be unjust or inappropriate in a
particul ar case.

(10) The court is authorized to issue orders regarding the

rel ocation of a child s residence as provided in Section 1 through

17 of House Bill No. , 2004 Regul ar Sessi on.

SECTION 20. This act shall take effect and be in force from
and after July 1, 2004.
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