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Represent ati ve Watson To: Judiciary En Banc

HOUSE BI LL NO. 1069

AN ACT TO AMEND SECTI ONS 99-39-5 AND 99-39-23, M SS| SSI PP
CODE OF 1972, TO REVI SE FI LI NG LI M TATI ONS FOR PCST- CONVI CT1 ON
RELI EF | N CAPI TAL CASES AND THE APPO NTMENT OF POST- CONVI CTI ON
COUNSEL; TO AMEND SECTI ON 99-39-103, M SSI SSI PPl CCDE OF 1972, TO
REVI SE THE PERSONNEL OF THE OFFI CE OF POST- CONVI CTI ON COUNSEL; AND
FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 99-39-5, M ssissippi Code of 1972, is
amended as foll ows:

99-39-5. (1) Any prisoner in custody under sentence of a
court of record of the State of M ssissippi who clains:

(a) That the conviction or the sentence was inposed in
violation of the Constitution of the United States or the
Constitution or |aws of M ssissippi;

(b) That the trial court was without jurisdiction to
i npose sent ence;

(c) That the statute under which the conviction and/or
sentence was obtained is unconstitutional;

(d) That the sentence exceeds the maxi mum aut hori zed by
| aw;

(e) That there exists evidence of material facts, not
previ ously presented and heard, that requires vacation of the
conviction or sentence in the interest of justice;

(f) That his plea was made involuntarily;

(g) That his sentence has expired; his probation,
parole or conditional release unlawfully revoked; or he is
ot herwi se unlawfully held in custody;

(h) That he is entitled to an out-of-tine appeal; or
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(1) That the conviction or sentence is otherw se
subject to collateral attack upon any grounds of alleged error
her et of ore avail abl e under any conmon | aw, statutory or other
wit, notion, petition, proceeding or renedy; may file a notion to
vacate, set aside or correct the judgnent or sentence, or for an
out-of -time appeal .

(2) A notion for relief under this article shall be nade
wWithin three (3) years after the tine in which the prisoner's
direct appeal is ruled upon by the Suprene Court of M ssissipp
or, in case no appeal is taken, within three (3) years after the
time for taking an appeal fromthe judgnent of conviction or
sentence has expired, or in case of a gquilty plea, wthin three
(3) years after entry of the judgnment of conviction. Excepted
fromthis three-year statute of |imtations are those cases in
whi ch the prisoner can denonstrate either that there has been an
i nterveni ng decision of the Supreme Court of either the State of
M ssissippi or the United States which would have actually
adversely affected the outcone of his conviction or sentence or
t hat he has evidence, not reasonably discoverable at the tine of
trial, which is of such nature that it would be practically
concl usive that had such been introduced at trial it would have
caused a different result in the conviction or sentence. Likew se
excepted are those cases in which the prisoner clains that his
sentence has expired or his probation, parole or conditional
rel ease has been unlawfully revoked. Likew se excepted are
filings for post-conviction relief in capital cases which shall be

made within one (1) year upon judgnent of death becom ng final and

a wit of certiorari to the United States Suprene Court having

been denied of the tine for filing such petition having expired.

(3) This notion is not a substitute for, nor does it affect,
any renedy incident to the proceeding in the trial court, or

direct review of the conviction or sentence.
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(4) Proceedings under this article shall be subject to the
provi si ons of Section 99-19-42.

SECTION 2. Section 99-39-23, M ssissippi Code of 1972, is
amended as foll ows:

99-39-23. (1) |If an evidentiary hearing is required the
judge may appoi nt counsel for a petitioner who qualifies for the
appoi nt ment of counsel under Section 99-15-15, M ssissippi Code of
1972.

(2) The hearing shall be conducted as pronptly as
practicable, having regard for the need of counsel for both
parties for adequate tine for investigation and preparation.

(3) The parties shall be entitled to subpoena w tnesses and
conpel their attendance, including, but not being limted to,
subpoenas duces tecum

(4) The court may receive proof by affidavits, depositions,
oral testinony or other evidence and may order the prisoner
brought before it for the hearing.

(5 If the court finds in favor of the prisoner, it shal
enter an appropriate order with respect to the conviction or
sentence under attack, and any supplenentary orders as to
rearraignnent, retrial, custody, bail, discharge, correction of
sentence or other matters that nmay be necessary and proper. The
court shall make specific findings of fact, and state expressly
its conclusions of law, relating to each issue presented.

(6) The order as provided in subsection (5) of this section
or any order dism ssing the prisoner's notion or otherw se denying
relief under this article is a final judgnent and shall be
conclusive until reversed. It shall be a bar to a second or
successive notion under this article. Excepted fromthis
prohibition is a notion filed pursuant to Section 99-19-57(2),

M ssi ssi ppi Code of 1972, raising the issue of the convict's
supervening insanity prior to the execution of a sentence of

death. A dismssal or denial of a notion relating to insanity
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94 under Section 99-19-57(2), M ssissippi Code of 1972, shall be res
95 judicata on the issue and shall |ikew se bar any second or

96 successive notions on the issue. Likew se excepted fromthis

97 prohibition are those cases in which the prisoner can denonstrate
98 either that there has been an intervening decision of the Suprene
99 Court of either the State of Mssissippi or the United States

100 which would have actually adversely affected the outconme of his
101 conviction or sentence or that he has evidence, not reasonably
102 discoverable at the tine of trial, which is of such nature that it
103 would be practically conclusive that had such been introduced at
104 trial it would have caused a different result in the conviction or
105 sentence. Likew se excepted are those cases in which the prisoner
106 clains that his sentence has expired or his probation, parole or
107 conditional rel ease has been unlawfully revoked.

108 (7) No relief shall be granted under this article unless the
109 prisoner proves by a preponderance of the evidence that he is

110 entitled to such.

111 (8) Proceedings under this section shall be subject to the
112 provisions of Section 99-19-42.

113 (9) 1In cases resulting in a sentence of death and upon a
114 determ nation of indigence, appointnent of post-conviction counsel
115 shall be nade by the Ofice of Capital Post-Conviction Counsel

116 upon order entered by the Suprenme Court pronptly upon the judgnent

117 of death becomng final and a wit of certiorari to the United

118 States Suprene Court having been denied or the tine for filing

119 such petition having expired. The order shall direct the trial

120 court to imediately determ ne indi gence and whether the inmate
121 wll accept counsel.

122 SECTION 3. Section 99-39-103, M ssissippi Code of 1972, is
123 anended as fol | ows:

124 99-39-103. There is created the Mssissippi Ofice of

125 Capital Post-Conviction Counsel. This office shall consist of a

126 mnimumof three (3) and a nmaxi mum of five (5) attorneys, a
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m ni mum of one (1) and a maxi numof three (3) investigators, one

(1) fiscal officer and a m ni num of one (1) and a nmaxi num of two

(2) secretary/paralegals. One (1) of the attorneys shall serve as
director of the office. The director shall be appointed by the
Chi ef Justice of the Suprenme Court with the approval of a majority
of the justices voting, for a termof four (4) years, or until a
successor takes office. The remaining attorneys and other staff
shal |l be appointed by the director of the office and shall serve
at the will and pleasure of the director. The director and al
other attorneys in the office shall either be active nenbers of
The M ssissippi Bar, or, if a nenber in good standing of the bar
of another jurisdiction, nust apply to and secure adm ssion to The
M ssi ssippi Bar within twelve (12) nonths of the comencenent of
the person's enploynent by the office. At least three (3) of the
attorneys in the office shall neet all qualifications necessary to
serve as post-conviction counsel for persons under a sentence of
death. The director may be renoved fromoffice by the Chief
Justice upon finding that the director is not qualified under |aw
to serve as post-conviction counsel for persons under sentences of
death, has failed to performthe duties of the office or has acted
beyond the scope of the authority granted by law for the office.
SECTION 4. This act shall take effect and be in force from

and after July 1, 2004.
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