M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Representatives Smth (39th), Chism To: Judiciary B

COW TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO. 1035

AN ACT TO CREATE THE CRI ME OF FLEEING OR ELUDI NG A LAW
ENFORCEMENT OFFI CER N A MOTOR VEHI CLE; TO PROVI DE FOR THE
FORFEI TURE OF PROPERTY USED I N COW TTI NG A VI OLATI ON OF THI S ACT,;
TO PROVI DE FORFEI TURE PROCEDURES AND PROCEEDI NGS; TO PROVI DE FOR
THE LI QUI DATI ON OF FORFEI TED PROPERTY; TO ALLOW THE USE OF
FORFEI TED PROPERTY BY SEI ZI NG LAW ENFORCEMENT ACENCI ES; TO PROVI DE
FOR THE DI STRI BUTI ON OF PROCEEDS; TO PROVI DE FOR ADM NI STRATI VE
FORFEI TURE PROCEDURES; TO AMEND SECTI ON 97-9-73, M SSI SSI PPl CODE
OF 1972, IN CONFORM TY; TO REQUI RE STATE, COUNTY AND LOCAL LAW
ENFORCEMENT AGENCI ES THAT CONDUCT EMERGENCY RESPONSE AND VEH CULAR
PURSU TS TO ADOPT WRI TTEN POLI CI ES THAT SET FORTH THE MANNER | N
VH CH THESE OPERATI ONS SHALL BE CONDUCTED; AND FOR RELATED
PURPGOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. (1) The driver of a notor vehicle who is given a

vi sibl e or audible signal by a | aw enforcenent officer by hand,
voi ce, energency light or siren directing the driver to bring his
notor vehicle to a stop when such signal is given by a | aw
enforcenment officer acting in the | awful perfornmance of duty who
has a reasonabl e suspicion to believe that the driver in question
has commtted a crime, and who willfully fails to obey such
direction and flees in a notor vehicle shall be guilty of a

fel ony, and upon conviction shall be punished by a fine not to
exceed Two Thousand Five Hundred Dol |l ars ($2,500.00) or inprisoned
in the county jail for a termnot to exceed three (3) years, or
bot h.

(2) Any person who is guilty of violating subsection (1) of
this section by operating a notor vehicle in such a nmanner as to
indicate a reckless or willful disregard for the safety of persons
or property, or who so operates a notor vehicle in a manner
mani f esting extreme indifference to the value of human |ife, shal

be guilty of a felony, and upon conviction thereof, shall be
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puni shed by a fine not to exceed Five Thousand Dol | ars

(%5, 000.00), or by conmitnent to the custody of the M ssissipp
Departnent of Corrections for not nore than five (5) years, or
bot h.

(3) Any person who is guilty of violating subsection (1) of
this section, which violation results in serious bodily injury of
anot her, upon conviction shall be commtted to the custody of the
Departnent of Corrections for not |less than three (3) nor nore
than twenty (20) years of inprisonnent.

(4) Any person who is guilty of violating subsection (1) of
this section, which violation results in the death of another,
upon conviction shall be conmmtted to the custody of the
Department of Corrections for not less than five (5) nor nore than
forty (40) years.

(5 It is a defense to prosecution under this section:

(a) That the law enforcenent officer was not in uniform
or that no | aw enforcenent vehicle used in the attenpted stop was
clearly marked as a | aw enforcenent vehicle; or

(b) That the driver proceeded in a safe manner to a
reasonably near well-lit public place before stopping.

(6) Property used to violate subsections (2), (3) or (4) of
this section shall be subject to seizure and forfeiture as
provided in Sections 2 through 5 of this act.

(7) Any person convicted of a second or subsequent violation
of this section shall be subject to twice the anobunt of penalties
for the specific violation.

SECTION 2. (1) Except as otherw se provided in Section 5 of

this act, when any property is seized pursuant to Section 1 of
this act, proceedings under this section shall be instituted
pronmptly. Provided, however, that the seizing | aw enforcenent
agency may, in the sound exercise of discretion, decide not to
bring a forfeiture action if the interests of bona fide

| i enhol ders or secured creditors equal or exceed the value of the
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sei zed property, or if other factors would produce a negative
economc result. Provided further, that no property shall be
subject to forfeiture which has been stolen fromits owner if the
owner can be identified and prosecution for the theft has been
initiated. Provided, further, that no property shall be subject
to forfeiture when the vehicle being used at the tinme of the

fl eei ng by soneone other than the owner.

(2) A petition for forfeiture shall be filed pronptly in the
nane of the State of M ssissippi, the county or the municipality
and may be filed in the county in which the seizure is nade, the
county in which the crimnal prosecution is brought or the county
in which the owner of the seized property is found. Forfeiture
proceedi ngs may be brought in the circuit court or the county
court if a county court exists in the county and the value of the
sei zed property is within the jurisdictional limts of the county
court as set forth in Section 9-9-21. A copy of such petition
shall be served upon the foll ow ng persons by service of process
in the sane manner as in civil cases:

(a) The owner of the property, if address is known;

(b) Any secured party who has registered his lien or
filed a financing statenment as provided by law, if the identity of
such secured party can be ascertai ned by the | aw enforcenent
agency by nmeking a good faith effort to ascertain the identity of
such secured party as described in subsections (3), (4), (5) and
(6) of this section;

(c) Any other bona fide |ienholder or secured party or
ot her person holding an interest in the property in the nature of
a security interest of whomthe | aw enforcenent agency has actua
know edge; and

(d) Any person in possession of property subject to
forfeiture at the time that it was seized.

(3) If the property is a notor vehicle susceptible of

titling under the M ssissippi Mdtor Vehicle Title Law and if there
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is any reasonabl e cause to believe that the vehicle has been
titled, the | aw enforcenent agency shall nake inquiry of the State
Tax Comm ssion as to what the records of the State Tax Conm ssion
show as to who is the record owner of the vehicle and who, if
anyone, holds any lien or security interest which affects the
vehi cl e.

(4) If the property is a notor vehicle and is not titled in
the State of M ssissippi, then the | aw enforcenent agency shal
attenpt to ascertain the nane and address of the person in whose
nanme the vehicle is licensed, and if the vehicle is licensed in a
state which has in effect a certificate of title law, the | aw
enf orcenment agency shall nmake inquiry of the appropriate agency of
that state as to what the records of the agency show as to who is
the record owner of the vehicle and who, if anyone, holds any
lien, security interest or other instrument in the nature of a
security device which affects the vehicle.

(5 If the property is of a nature that a financing
statenent is required by the laws of this state to be filed to
perfect a security interest affecting the property and if there is
any reasonabl e cause to believe that a financing statenent
covering the security interest has been filed under the | aws of
this state, the | aw enforcenent agency shall make inquiry of the
appropriate office designated in Section 75-9-501, as to what the
records show as to who is the record owner of the property and
who, if anyone, has filed a financing statenment affecting the
property.

(6) In the case of all other personal property subject to
forfeiture, if there is any reasonabl e cause to believe that an
instrunment in the nature of a security device affects the
property, then the | aw enforcenent agency shall nmake a good faith
inquiry to identify the holder of any such instrunent.

(7) In the event the answer to an inquiry states that the

record owner of the property is any person other than the person
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who was in possession of it when it was seized, or states that any
person holds any lien, encunbrance, security interest, other
interest in the nature of a security interest, nortgage or deed of
trust which affects the property, the | aw enforcenent agency shal
cause any record owner and also any |ienhol der, secured party,

ot her person who holds an interest in the property in the nature
of a security interest which affects the property to be naned in
the petition of forfeiture and to be served with process in the
same nmanner as in civil cases.

(8 If the owner of the property cannot be found and served
with a copy of the petition of forfeiture, or if no person was in
possession of the property subject to forfeiture at the tine that
it was seized and the owner of the property is unknown, the | aw
enforcenent agency shall file with the clerk of the court in which
the proceeding is pending an affidavit to such effect, whereupon
the clerk of the court shall publish notice of the hearing

addressed to "t he Unknown Omner of ,“ filling in

the bl ank space wth a reasonably detail ed description of the
property subject to forfeiture. Service by publication shal
contain the other requisites prescribed in Section 11-33-41 and
shal |l be served as provided in Section 11-33-37 for publication of
notice for attachments at |aw.

(9) No proceedings instituted pursuant to the provisions of
this section shall proceed to hearing unless the judge conducting
the hearing is satisfied that this section has been conplied wth.
Any answer received froman inquiry required by subsections (3)
through (7) of this section shall be introduced into evidence at
t he heari ng.

SECTION 3. (1) Except as otherw se provided in Section 5 of

this act, an owner of property that has been seized pursuant to
Section 1 of this act, shall file an answer within thirty (30)
days after the conpletion of service of process. |If an answer is

not filed, the court shall hear evidence that the property is

H B. No. 1035 *HRO7/R1388CS*
04/ HRO7/ R1388CS
PAGE 5 (CIR HS)



165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197

subject to forfeiture and forfeit the property to the | aw
enforcenent agency. |If an answer is filed, a tinme for hearing on
forfeiture shall be set within thirty (30) days of filing the
answer or at the succeeding termof court, if court would not be
in progress within thirty (30) days after filing the answer.

Provi ded, however, that upon request by the | aw enforcenent agency
or the owner of the property, the court may postpone said
forfeiture hearing to a date past the tinme any crimnal action is
pendi ng agai nst said owner.

(2) If the owner of the property has filed an answer denying
that the property is subject to forfeiture, then the burden is on
the petitioner to prove that the property is subject to
forfeiture. However, if an answer has not been filed by the owner
of the property, the petition for forfeiture may be introduced
into evidence and is prima facie evidence that the property is
subject to forfeiture. The standard of proof placed upon the
petitioner in regard to property forfeited under the provisions of
this article shall be by a preponderance of the evidence.

(3) At the hearing any claimant of any right, title or
interest in the property may prove his |lien, encunbrance, security
interest or other interest in the nature of a security interest to
be bona fide and created w thout know edge or consent that the
property was to be used so as to cause the property to be subject
to forfeiture.

(4) If it is found that the property is subject to
forfeiture, then the judge shall forfeit the property to the | aw
enf orcenent agency. However, if proof at the hearing discloses
that the interest of any bona fide |ienhol der, secured party,
ot her person holding an interest in the property in the nature of
a security interest is greater than or equal to the present val ue
of the property, the court shall order the property released to
him |If such interest is less than the present value of the

property and if the proof shows that the property is subject to
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forfeiture, the court shall order the property forfeited to the
| aw enf or cenent agency.

SECTION 4. (1) Al other property which is forfeited under

Sections 2 through 5 of this act, and except as provided in
subsection (3) of this section, shall be |iquidated and, after
deduction of court costs and the expenses of |iquidation, the
proceeds shall be divided and deposited as foll ows:

(a) In the event only one (1) | aw enforcenent agency
participates in the underlying crimnal case out of which the
forfeiture arises, all of the proceeds shall be deposited and
credited to the budget of the participating | aw enforcenent
agency.

(b) In the event nore than one (1) | aw enforcenent
agency participates in the underlying crimnal case out of which
the forfeiture arises, fifty percent (50% of the proceeds shal
be deposited and credited to the budget of the |aw enforcenent
agency whose officers initiated the crimnal case and fifty
percent (50% shall be divided equitably between or anong the
ot her participating | aw enforcenment agencies, and shall be
deposited and credited to the budgets of the participating | aw
enforcenment agencies. In the event that the other participating
| aw enf or cenent agenci es cannot agree on the division of their
fifty percent (50%, a petition shall be filed by any one of them
in the court in which the civil forfeiture case is brought and the
court shall make an equitabl e division.

(2) Al property that has been forfeited shall, except as
ot herwi se provided, be sold at a public auction for cash by the
chief law enforcenent officer of the initiating | aw enforcenent
agency, or his designee, to the highest and best bidder after
advertising the sale for at | east once each week for three (3)
consecutive weeks, the last notice to appear not nore than ten
(10) days nor less than five (5) days prior to such sale, in a

newspaper having a general circulation in the jurisdiction in
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whi ch said | aw enforcenent agency is |located. Such notices shal
contain a description of the property to be sold and a statenent
of the time and place of sale. It shall not be necessary to the
validity of such sale either to have the property present at the
pl ace of sale or to have the nane of the owner thereof stated in
such notice. The proceeds of the sale shall be disposed of as
fol | ows:

(a) To any bona fide |ienholder, secured party, or
other party holding an interest in the property in the nature of a
security interest, to the extent of his interest; and

(b) The balance, if any, renmaining after deduction of
all storage, court costs and expenses of l|iquidation shall be
di vi ded, forwarded and deposited in the same manner set out in
subsection (1) of this section.

(3) Any state, county or nunicipal |aw enforcenent agency
may maintain, repair, use and operate for official purposes al
property or noney that has been forfeited to the agency if it is
free fromany interest of a bona fide |ienholder, secured party or
ot her party who holds an interest in the property in the nature of
a security interest. Such state, county or municipal |aw
enf orcement agency may purchase the interest of a bona fide
| i enhol der, secured party or other party who holds an interest so
that the property can be released for its use. |If the property is
a notor vehicle susceptible of titling under the M ssissippi Mtor
Vehicle Title Law, the | aw enforcenent agency shall be deened to
be the purchaser, and the certificate of title shall be issued to
it as required by subsection (7) of this section.

(4) The State Tax Comm ssion shall issue a certificate of
title to any person who purchases property under the provisions of
this section when a certificate of title is required under the
| aws of this state.

SECTION 5. (1) Wen any property the value of which does

not exceed Five Thousand Dol |l ars ($5,000.00), is seized pursuant
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to Section 1 of this act, the property may be forfeited by the
adm nistrative forfeiture procedures provided for in this section.

(2) The attorney for the seizing | aw enforcenent agency
shall provide notice of intention to forfeit the seized property
admnistratively, by certified nmail, return receipt requested, to
all persons who are required to be notified pursuant to subsection
(2) of Section 2 of this act.

(3) In the event that notice of intention to forfeit the
sei zed property adm nistratively cannot be given as provided in
subsection (2) of this section because of refusal, failure to
claim insufficient address or any other reason, the attorney for
the seizing | aw enforcenent agency shall provide notice by
publication in a newspaper of general circulation in the county in
whi ch the seizure occurred for once a week for three (3)
consecuti ve weeks.

(4) Notice pursuant to subsections (2) and (3) of this
section shall include the follow ng information:

(a) A description of the property;

(b) The approximate value of the property;

(c) The date and place of the seizure;

(d) The connection between the property and the
violation of Section 2 of this act;

(e) The instructions for filing a request for judicial
review, and

(f) A statenent that the property will be forfeited to
the seizing | aw enforcenent agency if a request for judicial
reviewis not tinely filed.

(5) Persons claimng an interest in the seized property may
initiate judicial review of the seizure and proposed forfeiture by
filing a request for judicial reviewwth the attorney for the
seizing | aw enforcenent agency, within thirty (30) days after
receipt of the certified letter or wwthin thirty (30) days after

the first publication of notice, whichever is applicable.
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(6) If no request for judicial reviewis tinely filed, the
attorney for the seizing | aw enforcenent agency shall prepare a
witten declaration of forfeiture of the subject property and the
forfeited property shall be used, distributed or disposed of in
accordance with the provisions of Section 4 of this act.

(7) Upon receipt of a tinely request for judicial review,
the attorney for the seizing | aw enforcenent agency shall pronptly
file a petition for forfeiture and proceed as provided in Section
2 of this act.

SECTION 6. Section 97-9-73, M ssissippi Code of 1972, is
amended as foll ows:

97-9-73. * * *

(1) It shall be unlawful for any person to obstruct or
resist by force, or violence, or threats, or in any other nmanner,
his lawful arrest or the lawful arrest of another person by any
state, local or federal |aw enforcenent officer, and any person or
persons so doing shall be guilty of a m sdeneanor, and upon
conviction thereof, shall be punished by a fine of not nore than
Fi ve Hundred Dol |l ars ($500.00), or by inprisonnment in the county
jail not nore than six (6) nonths, or both.

(2) The offense of fleeing or eluding a | aw enforcenent

officer in a notor vehicle shall be subject to the provisions of

Sections 1 through 5 of House Bill No. , 2004 Regul ar Sessi on.

SECTION 7. On or after January 1, 2005, each state, county

and | ocal |aw enforcenent agency that conducts energency response
and vehi cul ar pursuits shall adopt witten policies that set forth
the manner in which these operations shall be conducted. Each |aw
enforcenent agency nmay create their own such policies or adopt an
existing nodel. Al pursuit policies created or adopted by any

| aw enf or cenent agency nust address situations in which police
pursuits cross over into other jurisdictions. Law enforcenent

agenci es which do not conply with the requirenents of this
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provi sion are subject to the w thhol ding of any state funding or

state adm ni stered federal funding.

SECTI ON 8.

This act shall take effect and be in force from

and after July 1, 2004.
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ST: Fleeing | aw enforcenent; create offense,
provi de penalties and require policy adoption.



