M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Representative Holl and To: Public Health and Hunman
Servi ces

COW TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO. 915

AN ACT TO REQUI RE THE UNI VERSI TY OF M SSI SSI PPl MEDI CAL
CENTER (UMMC) TO FI NGERPRI NT AND PERFORM CRI M NAL HI STORY RECORD
CHECKS ON ALL NEW EMPLOYEES THAT WORK I N OR PROVI DE DI RECT PATI ENT
CARE;, TO REQUI RE UWMC TO PERFORM DI SCI PLI NARY CHECKS W TH THE
PROFESSI ONAL LI CENSI NG AGENCI ES OF THOSE EMPLOYEES; TO PROVI DE
THAT NO NEW EMPLOYEE OF UMMC SHALL BE PERM TTED TO PROVI DE DI RECT
PATI ENT CARE UNTIL THE RESULTS OF THE CRI M NAL HI STORY RECORD
CHECK HAVE REVEALED NO DI SQUALI FYI NG RECORD OR THE EMPLOYEE HAS
BEEN GRANTED A WAI VER;, TO PROVI DE THAT |IF THE CRI M NAL HI STORY
10 RECORD CHECK DI SCLOSES CERTAI'N CONVI CTI ONS OR PLEAS, THE APPLI CANT
11 SHALL NOT BE ELI G BLE TO BE EMPLOYED AT UWMC, TO PROVI DE THAT
12 APPLI CANTS AGCGRI EVED BY AN EMPLOYMENT DECI SI ON OF UMMC MAY SHOW
13 M TI GATI NG Cl RCUMSTANCES THAT ALLOW THE APPLI CANT TO BE EMPLOYED,
14 AND UMMC MAY CGRANT WAI VERS FOR THOSE M Tl GATI NG Cl RCUMSTANCES; TO
15 PROVI DE THAT UPON THE RECEI PT OF A CRIM NAL HI STORY RECORD CHECK
16 THAT REVEALS NO DI SQUALI FYI NG EVENT, UMMC SHALL PROVI DE THE
17 APPLI CANT WTH A NOTARI ZED LETTER THAT THE APPLI CANT MAY USE FOR A
18 PERI OD OF TWO YEARS TO SEEK EMPLOYMENT AT ANY LI CENSED HEALTH CARE
19 ENTITY WTHOUT THE NECESSI TY OF AN ADDI TI ONAL CRI M NAL HI STORY
20 RECORD CHECK; TO PROVI DE THAT UMWC OR | TS AGENTS SHALL NOT BE HELD
21 LI ABLE I N ANY EMPLOYMENT DECI SI ON OR ACTI ON BASED ON COVPLI ANCE
22 WTH OR ATTEMPTS TO COWLY W TH THI S ACT; TO AMEND SECTI ON
23 43-11-13, M SSISSI PPl CODE OF 1972, TO | NCLUDE HEALTH CARE
24  PROFESSI ONAL STAFFI NG AGENCI ES | N THOSE ENTI TI ES THAT MJUST HAVE
25 CRIM NAL HI STORY RECORD CHECKS OF THEI R EMPLOYEES BEFORE THE
26 EMPLOYEES MAY PROVI DE DI RECT PATI ENT CARE OR SERVI CES; TO REQUI RE
27 DI SCI PLI NARY CHECKS TO BE PERFORMED W TH THE PROFESSI ONAL
28 LI CENSI NG AGENCI ES OF EMPLOYEES OF COVERED ENTI TI ES; TO PROVI DE
29 THAT THE REQUI REMENT FOR FI NGERPRI NTI NG AND PERFORM NG CRI M NAL
30 HI STORY RECORD CHECKS UNDER THAT SECTI ON DO NOT' APPLY TO UWMC, AND
31 FOR RELATED PURPOSES.

OCO~NOUITRAWNE

32 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
33 SECTION 1. (1) For the purposes of this section:
34 (a) "Applicant”™ nmeans any person who is applying to

35 becone an enpl oyee of UMVLC.
36 (b) "Enpl oyee" neans an enpl oyee, contractor, tenporary

37 worker or consultant.

38 (c) "uMVC' neans the University of M ssissippi Medical
39 Center.
40 (2) The University of M ssissippi Medical Center shall

41 fingerprint and performa crimnal history record check on all new
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enpl oyees that work in or provide direct patient care. 1In
addi tion, UMMC shall performa disciplinary check with the
prof essional |icensing agency of the enployee, if any, to
determne if any disciplinary action has been taken agai nst the
enpl oyee by that agency. Except as otherw se provided in this
section, no enployee of UMMC hired on or after the effective date
of House Bill No. 915, 2004 Regul ar Session, shall be permtted to
provide direct patient care until the results of the crimnal
hi story record check have reveal ed no disqualifying record or the
enpl oyee has been granted a waiver. |In order to determ ne the
applicant's suitability for enpl oynent, the applicant shall be
fingerprinted. Fingerprints shall be submtted to the Departnent
of Public Safety by UMMC via scanning or other electronic nethod,
with the results processed through the Departnent of Public
Safety's Crimnal Information Center. |If no disqualifying record
isidentified at the state level, the fingerprints shall be
forwarded by the Departnent of Public Safety to the Federal Bureau
of Investigation for a national crimnal history record check. |If
the crimnal history record check discloses a felony conviction,
guilty plea or plea of nolo contendere to a felony of possession
or sale of drugs, nurder, manslaughter, arnmed robbery, rape,
sexual battery, sex offense listed in Section 45-33-23(f), child
abuse, arson, grand |arceny, burglary, gratification of |ust or
aggravat ed assault, or felonious abuse and/or battery of a
vul nerabl e adult that has not been reversed on appeal or for which
a pardon has not been granted, the applicant shall not be eligible
to be enployed at UMVC

(3) Notwi thstanding the provisions of subsection (2) of this
section, any such applicant nay be enployed on a tenporary basis
pending the results of the crimnal history record check. Any
enpl oynent contract with an applicant during the application

process shall be voi dabl e upon receipt of a disqualifying crimnal
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hi story record check if no waiver is granted under subsection (4)
of this section.

(4 UMMC may, in its discretion, allow any applicant
aggrieved by an enpl oynent decision under this section to appear
before the UWC hiring officer, or his or her designee, to show
mtigating circunstances that nmay exist and allow the applicant to
be enpl oyed at UVWC. UMMC, upon report and recommendati on of the
hiring officer, may grant waivers for those mtigating
ci rcunst ances, which shall include, but not be limted to: (a)
age at which the crine was commtted; (b) circunstances
surrounding the crinme; (c) length of tinme since the conviction and
crimnal history since the conviction; (d) work history; (e)
current enploynent and character references; and (f) other
evi dence denonstrating the ability of the individual to perform
the enpl oynent responsibilities conpetently and that the
i ndi vi dual does not pose a threat to the health or safety of the
patients admtted to UMVC.

(5) Upon the receipt of an applicant's crimnal history
record check that reveals no disqualifying event, UWC shall,
within two (2) weeks of the notification of no disqualifying
event, provide the applicant with a notarized letter signed by the
vi ce chancellor, or his or her authorized designee, confirmng the
applicant's suitability for enploynent based on his or her
crimnal history record check. An applicant or enpl oyee may use
that letter for a period of two (2) years fromthe date of the
letter to seek enploynent at any covered entity, as defined in
Section 43-11-13(5), without the necessity of an additional
crimnal history record check under Section 43-11-13(5). Any
licensed entity presented with the letter may rely on the letter
for a period of two (2) years fromthe date of the letter w thout
havi ng to conduct or have conducted a crimnal history record

check on the applicant or enpl oyee.
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(6) UMMC and its agents, officers, enployees, attorneys and
representatives shall be presuned to be acting in good faith for
any enpl oynent decision or action taken under this section. The
presunption of good faith may be overcone by a preponderance of
the evidence in any civil action. UMMC or its agents, officers,
enpl oyees, attorneys and representatives shall not be held liable
in any enpl oyment decision or action based in whole or in part on
conpliance with or attenpts to conply with the requirenents of
this section.

SECTION 2. Section 43-11-13, M ssissippi Code of 1972, is
amended as fol |l ows:

43-11-13. (1) The licensing agency shall adopt, anend,
pronul gate and enforce such rules, regulations and standards,
including classifications, with respect to all institutions for
the aged or infirmto be licensed under this chapter as nay be
designed to further the acconplishnent of the purpose of this
chapter in pronoting adequate care of individuals in those
institutions in the interest of public health, safety and wel fare.
Those rul es, regul ati ons and standards shall be adopted and
pronul gated by the |icensing agency and shall be recorded and
i ndexed in a book to be nmaintained by the licensing agency in its
main office in the State of M ssissippi, entitled "Rules,
Regul ati ons and M ni num Standards for Institutions for the Aged or
Infirnm and the book shall be open and available to al
institutions for the aged or infirmand the public generally at
all reasonable tines. Upon the adoption of those rules,
regul ati ons and standards, the |icensing agency shall mail copies
thereof to all those institutions in the state that have filed
wi th the agency their nanes and addresses for this purpose, but
the failure to mail the sane or the failure of the institutions to
receive the sane shall in no way affect the validity thereof. The

rul es, regul ations and standards may be anended by the |icensing
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agency, fromtine to tine, as necessary to pronote the health,
safety and wel fare of persons living in those institutions.

(2) The licensee shall keep posted in a conspicuous place on
the licensed premses all current rules, regulations and m ni num
standards applicable to fire protection neasures as adopted by the
| i censi ng agency. The licensee shall furnish to the |icensing
agency at |east once each six (6) nonths a certificate of approval
and inspection by state or local fire authorities. Failure to
conply with state | aws and/ or nunici pal ordi nances and current
rul es, regulations and m ni num st andards as adopted by the
| i censi ng agency, relative to fire prevention neasures, shall be
prima facie evidence for revocation of |icense.

(3) The State Board of Health shall pronulgate rules and
regul ations restricting the storage, quantity and cl asses of drugs
allowed in personal care honmes. Residents requiring
adm ni stration of Schedule Il Narcotics as defined in the Uniform
Controll ed Substances Law may be admtted to a personal care hone.
Schedul e drugs may only be allowed in a personal care hone if they
are adm ni stered or stored utilizing proper procedures under the
direct supervision of a licensed physician or nurse.

(4) (a) Notwi thstanding any determ nation by the |icensing
agency that skilled nursing services would be appropriate for a
resident of a personal care home, that resident, the resident's
guardian or the legally recognized responsi ble party for the
resident may consent in witing for the resident to continue to
reside in the personal care hone, if approved in witing by a
| i censed physician. However, no personal care hone shall allow
nore than two (2) residents, or ten percent (10% of the tota
nunber of residents in the facility, whichever is greater, to
remain in the personal care hone under the provisions of this
subsection (4). This consent shall be deenmed to be appropriately
i nformed consent as described in the regul ati ons pronul gated by

the licensing agency. After that witten consent has been

H B. No. 915 *HRO7/R1089CS*
04/ HRO7/ R1089CS
PAGE 5 (RR\HS)



171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203

obt ai ned, the resident shall have the right to continue to reside
in the personal care hone for as long as the resident neets the
ot her conditions for residing in the personal care hone. A copy
of the witten consent and the physician's approval shall be
forwarded by the personal care hone to the |icensing agency.

(b) The State Board of Health shall pronul gate rules
and regul ations restricting the handling of a resident's personal
deposits by the director of a personal care honme. Any funds given
or provided for the purpose of supplying extra conforts,
conveni ences or services to any resident in any personal care
honme, and any funds otherw se received and held from for or on
behal f of any such resident, shall be deposited by the director or
ot her proper officer of the personal care hone to the credit of
that resident in an account that shall be known as the Resident's
Personal Deposit Fund. No nore than one (1) nonth's charge for
the care, support, maintenance and nedi cal attention of the
resident shall be applied fromthe account at any one tinme. After
the death, discharge or transfer of any resident for whose benefit
any such fund has been provi ded, any unexpended bal ance remnai ni ng
in his personal deposit fund shall be applied for the paynent of
care, cost of support, maintenance and nedical attention that is
accrued. |If any unexpended bal ance remains in that resident's
personal deposit fund after conplete rei nbursenent has been nmade
for paynment of care, support, maintenance and nedical attention,
and the director or other proper officer of the personal care hone
has been or shall be unable to |ocate the person or persons
entitled to the unexpended bal ance, the director or other proper
officer my, after the | apse of one (1) year fromthe date of that
deat h, discharge or transfer, deposit the unexpended bal ance to
the credit of the personal care hone's operating fund.

(c) The State Board of Health shall pronul gate rules
and regul ations requiring personal care honmes to maintain records

relating to health condition, nedicine dispensed and adm ni st ered,
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and any reaction to that nedicine. The director of the personal
care home shall be responsible for explaining the availability of
those records to the famly of the resident at any tinme upon
reasonabl e request.
(d) The State Board of Health shall evaluate the

effects of this section as it pronotes adequate care of
i ndi viduals in personal care honmes in the interest of public
health, safety and welfare. It shall report its findings to the
Chai rmen of the Public Health and Welfare Conmttees of the House
and Senate by January 1, 2003. This subsection (4) shall stand
repeal ed June 30, 2004.

(5) (a) For the purposes of this subsection (5):

(i) "Covered entity" neans a hospital, nursing

home, personal care home, hone heal th agency, hospice, or health

care professional staffing agency.

(ii) "Enployee" neans any individual enployed by a
covered entity, and also includes any individual who by contract
provides to the patients, residents or clients being served by the
covered entity direct, hands-on, nedical patient care in a
patient's, resident's or client's roomor in treatnment or recovery
r oons.

(b) Under regul ations promul gated by the State Board of
Health, the |icensing agency shall require to be perforned a
crimnal history record check on (i) every new enpl oyee of a
covered entity who provides direct patient care or services and
who is enployed on or after July 1, 2003, and (ii) every enpl oyee
of a covered entity enployed before July 1, 2003, who has a

docunented disciplinary action by his or her present enployer. |In

addition, the licensing agency shall require to be perforned a

di sciplinary check with the professional |icensing agency of each

enpl oyee, if any, to determne if any disciplinary action has been

t aken agai nst the enpl oyee by that agency.
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Except as otherw se provided in paragraph (c) of this

subsection (5), no such enployee hired on or after July 1, 20083,

shall be permtted to provide direct patient care until the
results of the crimnal history record check have reveal ed no

di squalifying record or the enpl oyee has been granted a wai ver.

In order to determi ne the enpl oyee applicant's suitability for

enpl oynent, the applicant shall be fingerprinted. Fingerprints
shall be submitted to the licensing agency fromscanning, with the
results processed through the Departnent of Public Safety's
Crimnal Information Center. |If no disqualifying record is
identified at the state level, the fingerprints shall be forwarded
by the Department of Public Safety to the Federal Bureau of

| nvestigation for a national crimnal history record check. The

| i censi ng agency shall notify the covered entity of the results of
an enpl oyee applicant's crimnal history record check and the

results of the disciplinary check. |[If the crimnal history record

check discloses a felony conviction, guilty plea or plea of nolo
contendere to a felony of possession or sale of drugs, mnurder,
mansl aught er, arnmed robbery, rape, sexual battery, sex offense
listed in Section 45-33-23(f), child abuse, arson, grand | arceny,
burglary, gratification of lust or aggravated assault, or

fel oni ous abuse and/or battery of a vul nerable adult that has not
been reversed on appeal or for which a pardon has not been
granted, the enpl oyee applicant shall not be eligible to be

enpl oyed at the covered entity.

(c) Any such new enpl oyee applicant nay, however, be
enpl oyed on a tenporary basis pending the results of the crim nal
hi story record check, but any enploynent contract with the new
enpl oyee shall be voidable if the new enpl oyee receives a
disqualifying crimnal history record check and no waiver is
granted as provided in this subsection (5).

(d) Under regul ations promul gated by the State Board of

Heal th, the |icensing agency shall require every enployee of a
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covered entity enployed before July 1, 2003, to sign an affidavit
stating that he or she has not been convicted of or pleaded guilty
or nolo contendere to a felony of possession or sale of drugs,
mur der, mansl aughter, arned robbery, rape, sexual battery, any sex
offense listed in Section 45-33-23(f), child abuse, arson, grand
| arceny, burglary, gratification of |lust, aggravated assault, or
fel oni ous abuse and/or battery of a vulnerable adult, or that any
such conviction or plea was reversed on appeal or a pardon was
granted for the conviction or plea. No such enployee of a covered
entity hired before July 1, 2003, shall be permtted to provide
direct patient care until the enployee has signed the affidavit
required by this paragraph (d). All such existing enpl oyees of
covered entities nust sign the affidavit required by this
paragraph (d) within six (6) nonths of the final adoption of the
regul ati ons promul gated by the State Board of Health. |If a person
signs the affidavit required by this paragraph (d), and it is
| ater determ ned that the person actually had been convicted of or
pl eaded guilty or nolo contendere to any of the offenses listed in
this paragraph (d) and the conviction or plea has not been
reversed on appeal or a pardon has not been granted for the
conviction or plea, the person is guilty of perjury. |If the
of fense that the person was convicted of or pleaded guilty or nolo
contendre to was a violent offense, the person, upon a conviction
of perjury under this paragraph, shall be punished as provided in
Section 97-9-61. |If the offense that the person was convicted of
or pleaded guilty or nolo contendre to was a nonvi ol ent of fense,
the person, upon a conviction of perjury under this paragraph,
shal | be punished by a fine of not nore than Five Hundred Dol |l ars
($500.00), or by inprisonnent in the county jail for not nore than
six (6) nonths, or by both such fine and inprisonnent.

(e) The covered entity may, in its discretion, allow
any enpl oyee who is unable to sign the affidavit required by

paragraph (d) of this subsection (5) or any enpl oyee applicant
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aggrieved by an enpl oyment decision under this subsection (5) to
appear before the covered entity's hiring officer, or his or her
desi gnee, to show mtigating circunstances that may exi st and
all ow the enpl oyee or enpl oyee applicant to be enployed at the
covered entity. The covered entity, upon report and
recommendation of the hiring officer, may grant waivers for those
mtigating circunstances, which shall include, but not be limted
to: (i) age at which the crime was commtted; (ii) circunmstances
surrounding the crinme; (iii) length of tine since the conviction
and crimnal history since the conviction; (iv) work history; (v)
current enploynent and character references; and (vi) other

evi dence denonstrating the ability of the individual to perform
the enpl oynent responsibilities conpetently and that the

i ndi vi dual does not pose a threat to the health or safety of the
patients in the covered entity.

(f) The licensing agency may charge the covered entity
submtting the fingerprints a fee not to exceed Fifty Dol lars
($50.00), which covered entity nmay, in its discretion, charge the
sane fee, or a portion thereof, to the enpl oyee applicant. Any
costs incurred by a covered entity inplenmenting this subsection
(5) shall be reinbursed as an al |l owabl e cost under Section
43-13-116.

(g |If the results of an enpl oyee applicant's crim nal
hi story record check reveals no disqualifying event, then the
covered entity shall, wthin two (2) weeks of the notification of
no disqualifying event, provide the enployee applicant with a
notarized letter signed by the chief executive officer of the
covered entity, or his or her authorized designee, confirmng the
enpl oyee applicant's suitability for enpl oynent based on his or
her crimnal history record check. An enpl oyee applicant may use
that letter for a period of two (2) years fromthe date of the
letter to seek enploynent at any covered entity w thout the

necessity of an additional crimnal history record check. Any
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covered entity presented with the letter may rely on the letter

Wi th respect to an enpl oyee applicant's crimnal background and is
not required for a period of two (2) years fromthe date of the
letter to conduct or have conducted a crimnal history record
check as required in this subsection (5).

(h) The licensing agency, the covered entity, and their
agents, officers, enployees, attorneys and representatives, shal
be presuned to be acting in good faith for any enpl oynent decision
or action taken under this subsection (5). The presunption of
good faith may be overcone by a preponderance of the evidence in
any civil action. No licensing agency, covered entity, nor their
agents, officers, enployees, attorneys and representatives shal
be held liable in any enpl oynent decision or action based in whol e
or in part on conpliance with or attenpts to conply with the
requi renents of this subsection (5).

(i) The licensing agency shall promul gate regul ations
to inplenent this subsection (5).

(j) The provisions of this subsection (5) shall not

apply to the University of M ssissippi Medical Center.

SECTION 3. This act shall take effect and be in force from

and after its passage.
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