M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Representative Quice To: Banking and Fi nanci al
Servi ces

HOUSE BI LL NO. 788

AN ACT TO REENACT SECTI ONS 81-18-1, 81-18-3, 81-18-5,
81-18-7, 81-18-8, 81-18-9, 81-18-11, 81-18-13, 81-18-15, 81-18-17,
81-18-19, 81-18-21, 81-18-23, 81-18-25, 81-18-27, 81-18-29,
81-18-31, 81-18-33, 81-18-35, 81-18-36, 81-18-37, 81-18-39,
81-18-41, 81-18-43, 81-18-45, 81-18-47 AND 81-18-49, M SSI SSI PPI
CODE OF 1972, WH CH CREATE THE M SSI SSI PPl MORTGAGE CONSUMER
PROTECTI ON LAW TO AVEND REENACTED SECTI ON 81-18-3, M SSI SSI PPI
CODE OF 1972, TO DEFINE THE TERMS "BRANCH' AND " RESI DENTI AL
| MVOVABLE PROPERTY" AND TO REVI SE THE DEFI NI TI ON OF THE TERM " LOAN
ORI G NATOR'; TO AMEND REENACTED SECTI ON 81-18-5, M SSI SSI PPl CODE
OF 1972, TO REVI SE THE EXEMPTI ONS TO THE MORTGAGE CONSUMER
PROTECTI ON LAW TO AVEND REENACTED SECTI ON 81-18-15, M SSI SSI PPI
CODE OF 1972, TO PROVI DE THAT AN APPLI CATI ON FEE IS NOT REFUNDABLE
| F THE APPLI CATION | S W THDRAWN OR DENI ED; TO AMEND REENACTED
SECTI ON 81-18-21, M SSI SSI PPl CODE OF 1972, TO REVI SE THE AMOUNT
OF THE EXAM NATI ON FEE THAT MAY BE CHARGED BY THE COWM SSI ONER OF
BANKI NG AND CONSUMER FI NANCE FOR EXAM NI NG THE RECORDS OF A
MORTGAGE COVPANY; TO AMEND REENACTED SECTI ON 81-18-23, M SSI SSI PPI
CODE OF 1972, TO REVI SE THE TI ME PERI CD FOR FI LI NG ANNUAL REPORTS
AND TO REQUI RE NOTI FI CATI ON TO THE COW SSI ONER OF CERTAI N EVENTS
THAT MAY | MPACT THE LI CENSEE; TO AMEND REENACTED SECTI ON 81- 18- 25,
M SSI SSI PPl CODE OF 1972, TO REQUI RE A LOCATI ON TO BE LI CENSED AS
A MORTGAGE COVPANY | NSTEAD OF A BRANCH I N CERTAI N | NSTANCES; TO
AMEND REENACTED SECTI ON 81-18-43, M SSI SSI PPl CODE OF 1972, TO
AUTHORI ZE THE COWMM SSI ONER TO MAKE PUBLI C ANY FI NAL ADM NI STRATI VE
ACTI ON | MPOSED AGAI NST A LI CENSEE OR EXEMPT REGQ STRANT FOR
VI OLATIONS OF THE CHAPTER, TO AMEND SECTI ON 81-18-51, M SSI SSI PPI
CODE OF 1972, TO EXTEND THE REPEALER ON THE MORTGAGE CONSUMER
PROTECTI ON LAW AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. Section 81-18-1, M ssissippi Code of 1972, is
reenacted as foll ows:

81-18-1. This chapter shall be known and cited as the
M ssi ssi ppi Mortgage Consuner Protection Law.

SECTION 2. Section 81-18-3, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

81-18-3. For purposes of this chapter, the following terns
shal | have the follow ng neanings:

(a) "Borrower" neans a person who subnmits an

application for a | oan secured by a first or subordi nate nortgage
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or deed of trust on a single- to four-famly hone to be occupied
by a natural person.

(b) "Branch" neans a | ocation of a conpany in or

outside of the state that conducts business as a nortgage conpany

on Mssissippi land. A location shall be considered a branch in

any of the foll ow ng:

(i) If the location is used on any type of

adverti sement ;

(ii) 1If any type of record, loan file or

application of the conpany is |located at the |location, with the

exception of unstaffed storage facilities; or

(tii1) If a Mssissippi consuner is received at the

|l ocation or is directed to deliver any information by any neans to

t he | ocati on.

(c) "Comm ssioner"” nmeans the Comm ssioner of the
M ssi ssi ppi Departnent of Banki ng and Consuner Fi nance.
(d) "Commtnent" nmeans a statenent by a | ender required

to be licensed or registered under this chapter that sets forth
the ternms and conditions upon which the lender is wlling to make

a particular nortgage loan to a particul ar borrower.

~~

e) "Control" neans the direct or indirect possession

of the power to direct or cause the direction of the nmanagenent
and policies of a person, whether through the ownership of voting
securities, by contract or otherw se, and shall include
"controlling,"” "controlled by," and "under common control with."

(f) "Departnent"” means the Department of Banking and
Consuner Finance of the State of M ssissippi.

(g) "Executive officer"” neans the chief executive
officer, the president, the principal financial officer, the
principal operating officer, each vice president with
responsibility involving policy-mking functions for a significant

aspect of a person's business, the secretary, the treasurer, or

any ot her person performng simlar managerial or supervisory
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functions with respect to any organi zati on whet her i ncorporated or
uni ncor por at ed.

(h) "License" means a license to act as a nortgage
conpany issued by the departnent under this chapter.

(i) "Licensee" neans a person or entity who is required
to be licensed as a nortgage conpany under this chapter.

(j) "Loan originator" means an individual who is an
enpl oyee of a single nortgage conpany whose conduct of the
nort gage business is the responsibility of the conpany, and whose
job responsibilities include direct contact with borrowers during
the |l oan origination process, which may include soliciting,
negoti ating, acquiring, arrangi ng or maki ng nortgage | oans for
ot hers, obtaining personal or financial information, assisting
with the preparation of |oan applications or other docunents,

quoting loan rates or terns, or providing required disclosures.

Thi s individual nust work for a |icensed or exenpt conpany and

work fromthe registered |location wwth the departnent. The term

does not include individuals whose job responsibilities on behalf
of a conpany are solely clerical in nature or sales
representatives of a licensed M ssissippi manufactured housing
operation who transmts information concerning a sale via mail,
courier service, or electronically to a |icensed nortgage conpany
or regi stered originator.

(k) "Make a nortgage | oan" nmeans to advance funds,
of fer to advance funds or nake a comm tnent to advance funds to a
borrower.

(I) "Msrepresent” neans to nake a false statenent of a
substantive fact or to engage in, with intent to deceive or
m sl ead, any conduct that leads to a false belief that is materi al
to the transaction.

(m "Mrtgage conpany" nmeans any person or entity who

directly, indirectly or by electronic activity, solicits, places
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or negotiates nortgage |oans for others, or offers to solicit,
pl ace or negoti ate nortgage | oans for others.

(n) "Mrtgage | oan" neans a | oan or agreenment to extend
credit made to a natural person, which loan is secured by a deed
to secure debt, security deed, nortgage, security instrunent, deed
of trust or other docunent representing a security interest or
| oan upon any interest in a lot intended for residential purposes,
or single- to four-famly residential property located in
M ssi ssi ppi, regardl ess of where nmade, including the renewal or
refinanci ng of any | oan.

(o) "Person" nmeans any individual, sole proprietorship,
corporation, limted liability conpany, partnership, trust or any
ot her group of individuals, however organized.

(p) "Principal" neans a natural person who, directly or
indirectly, owns or controls an ownership interest of twenty-five
percent (25% or nore in a corporation or any other form of
busi ness organi zati on, regardl ess of whether the natural person
owns or controls the ownership interest through one or nore
nat ural persons or one or nore proxies, powers of attorney,
nom nees, corporations, associations, limted liability conpanies,
partnerships, trusts, joint-stock conpanies, other entities or
devi ses, or any conbi nation thereof.

(q) "Records" or "docunents" neans any itemin hard
copy or produced in a format of storage commonly descri bed as
el ectronic, inmaged, nmagnetic, m crophotographic or otherw se, and
any reproduction so made shall have the same force and effect as
the original thereof and be admitted in evidence equally with the
original.

(r) "Registrant” means any person required to register

under Section 81-18-5(m.

(s) "Residential imobvable property" neans property

such as, but not limted to, vinyl siding, roofs, pools, spas,

appl i ances, wi ndows, hone additions, |andscaping, fencing, etc.
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139 (t) "Residential property" nmeans inproved real property
140 or lot used or occupied, or intended to be used or occupied, as a
141 residence by a natural person.

142 (u) "Service a nortgage |oan" neans the collection or
143 remttance for another, or the right to collect or remt for

144 anot her, of paynents of principal interest, trust itens such as
145 insurance and taxes, and any other paynents pursuant to a nortgage
146 | oan.

147 (v) "Whol esal e | ender" nmeans any person or entity who
148 nmakes a nortgage | oan, or purchases or services nortgage | oans,
149 utilizing the services of a person exenpted, |icensed or

150 registered under this chapter.

151 SECTION 3. Section 81-18-5, M ssissippi Code of 1972, is
152 reenacted and anmended as fol |l ows:

153 81-18-5. The follow ng persons are not subject to the

154 provisions of this chapter, unless otherw se provided in this

155 chapter:

156 (a) Any person authorized to engage in business as a
157 bank hol ding conpany or as a financial holding conpany, or any
158 wholly owned subsidiary thereof; however, the wholly owned

159 subsidiary nust file a notification statenent that includes the
160 follow ng information:

161 (1) The name or nanes under which business wll be
162 conducted in M ssissippi;

163 (i1) The nanme and address of the parent financi al
164 institution;

165 (tii) The name, nailing address, telephone nunber,
166 and fax nunber of the person or persons responsible for handling
167 consuner inquiries and conplaints;

168 (iv) The nanme and address of the registered agent
169 for service of process in Mssissippi;

170 (v) A statenent signed by the president or chief

171 executive officer of the entity stating that the entity wl|
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recei ve and process consuner inquiries and conplaints pronptly,
fairly, and in conpliance with all applicable |aws; and
(vi) A fee of One Hundred Dol lars ($100.00).

The notification statenment nust be filed before beginning to
conduct a nortgage business in this state and nust be updated by
the entity as the informati on changes. Any entity that fails to
file the notification statenment or keep the information current
will be imrediately subject to the |icensing requirements of
Section 81-18-9. This notification statenent nust be renewed
annual ly as of Septenber 30 of each year with a renewal fee of One
Hundred Dol l ars ($100. 00).

(b) Any person authorized to engage in business as a
bank, credit card bank, savings bank, savings institution, savings
and | oan associ ation, building and | oan associ ation, trust conpany
or credit union under the laws of the United States, any state or
territory of the United States, or the District of Colunbia, the
deposits of which are federally insured, or any wholly owned
subsi di ary thereof.

(c) Any person who is a whol esale |ender as defined in

Section 81-18-3(t) or who is registered by * * * the Federal

Nat i onal Mortgage Association, * * * the Federal Hone Loan

Mort gage Corporation, the Governnment National Mrtgage Associ ation
or the United States Departnent of Housing and Urban Devel opnent;
provi ded, however, that persons who qualify for an exenption under
thi s paragraph shall be subject to Sections 81-18-11, 81-18-13,
81-18-21, 81-18-23, 81-18-25, 81-18-27, 81-18-31, 81-18-35,
81-18-39 and 81-18-43. Upon the request of the comm ssioner, such
persons shall submt copies of any reports as required by the

af orenenti oned governnental entity to which the person is subject
for licensing, supervision or auditing. The departnent shall have
the authority to investigate all consumer conplaints concerning

M ssi ssippi residential property. To quality for an exenption,

the applicant shall register for an exenption certificate wth the
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departnent and pay an initial fee of Three Hundred Dol l ars
($300.00). Wth each application for renewal of the exenption
certificate, the applicant shall pay a renewal fee of One Hundred
Fifty Dollars ($150.00) and provide the departnment with evidence
that the applicant is still |icensed, supervised or audited by the
governnmental entity. |If the renewal fee remains unpaid for thirty
(30) days after August 31, the registration shall expire, but not
bef ore Septenber 30 of any year for which the annual renewal fee
has been paid. |f any person engages in business w thout paying
the fees provided for in this paragraph before commenci ng busi ness
or before the expiration of the person's current registration, as
the case may be, then the person shall be liable for the ful

anount of the registration fee, plus a penalty in an anount not to
exceed Twenty-five Dollars ($25.00) for each day that the person
has engaged in business without an exenption certificate or after
the expiration of an exenption certificate. Al registration fees
and penalties shall be paid into the Consunmer Finance Fund of the

departnent. |If the exenpt conpany has a physical branch | ocation

in Mssissippi, then this | ocation nust be registered with the

departnent as a branch in accordance with Sections 81-18-17 and

81- 18- 25,
(d) Any lender holding a |license under the Small Loan

Regul atory Law (Section 75-67-101 et seq.) and the Small Loan

Privilege Tax Law (Section 75-67-201 et seq.).

(e) Any attorney licensed to practice lawin
M ssi ssi ppi who provides nortgage | oan services incidental to the
practice of |law and who is not a principal of a nortgage conpany
as defined under this chapter.

(f) A real estate conpany or licensed real estate
sal esperson or broker who is actively engaged in the real estate
busi ness and who does not receive any fee, comm ssion, Kkickback,
rebate or other paynent for directly or indirectly negotiating,

pl acing or finding a nortgage for others.
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(g) Any person performng any act relating to nortgage
| oans under order of any court.

(h) Any person who is enployed by and representing a
M ssi ssi ppi manuf act ured housi ng operation and who makes a
mortgage | oan for an investnent or on a whole |oan basis; any

person who engages in owner-financing; or any person engaged in

the financing of a consuner | oan secured by a nortgage on

residential imovable property in not nore than twelve (12)

M ssi ssi ppi residential nortgage | oans, or who contracts for no
nore than twelve (12) M ssissippi residential |oan transactions,
over the licensing period provided in this chapter, including
those acting as originators. The twelve (12) transactions are
cunul ative to any conbi nati on of operations owned or controlled by
any one individual, sole proprietorship, corporation, limted
liability conpany, partnership, trust or any other group of

i ndi vidual s, however organi zed. However, within thirty (30) days
of loan closure, the person shall submt to the comm ssioner a fee
of Ten Dollars ($10.00), which is not chargeable to the consuner,
and witten notification containing such |oan information as

requi red by the comm ssioner, seeking approval to engage in a
residential nortgage transaction without first conplying with the
|l i censing provisions of this chapter. Any person who enters into
nore than twelve (12) of those transactions in the |icensing
period provided in this chapter nust be |icensed according to the
procedures prescribed in this chapter. The fees paid for
exenption during a licensing period will be deducted fromthe cost
of an initial |icense.

(i) Any natural person who purchases nortgage | oans
froma |licensed nortgage conpany solely as an investnent and who
is not in the business of making or servicing nortgage | oans.

(j) Any person who nakes a nortgage |loan to his or her

enpl oyee as an enpl oynent benefit.
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270 (k) The United States of Anerica, the State of

271 M ssissippi or any other state, and any agency, division or

272 corporate instrunentality thereof including, but not imted to,
273 the M ssissippi Hone Corporation, Rural Economi c Conmunity

274 Devel opnent (RECD), Habitat for Humanity, the Federal Nati onal
275 Mortgage Association (FNMA), the Federal Honme Loan Mortgage

276 Company (FHLMC), the Governnent National Mrtgage Association
277 (GNWR), the United States Departnent of Housing and U ban

278 Devel opnent (HUD), the Federal Housing Adm nistration (FHA), the
279 Departnent of Veterans Affairs (VA), the Farners Hone

280 Admnistration (FnHA), and the Federal Land Banks and Production
281 Credit Associations.

282 (1) Nonprofit corporations exenpt fromfederal taxation
283 under Section 501(c) of the Internal Revenue Code maki ng nortgage
284 | oans to pronote honme ownership or honme inprovenents for the

285 di sadvant aged.

286 (m Loan originators * * * as defined under Section
287 81-18-3(i) are exenpt fromthe licensing requirenents of this
288 chapter except for Sections 81-18-9(3)(d), 81-18-13 and

289 81-18-15(3), but shall register with the departnent as a | oan
290 originator. Any natural person required to register under this
291 paragraph (m shall register initially with the departnent and
292 thereafter file an application for renewal of registration with
293 the departnent on or before Septenber 30 of each year providing
294 the departnment with such information as the departnent my

295 prescribe by regulation, including, but not limted to, the

296 busi ness addresses where the person engages in any business

297 activities covered by this chapter and a tel ephone nunber that
298 custoners may use to contact the person. This initial

299 registration of a |oan originator shall be acconpanied by a fee of
300 One Hundred Dol lars ($100.00). Annual renewals of this

301 registration shall require a fee of Fifty Dollars ($50.00). No

302 person required to register under this paragraph (m shal
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transact business in this state directly or indirectly as a
nort gage conpany or nortgage | ender unless that person is
registered wwth the departnent.

SECTION 4. Section 81-18-7, M ssissippi Code of 1972, is
reenacted as follows:

81-18-7. (1) On and after the effective date of this
chapter, no person or natural person shall transact business in
this state, directly or indirectly, as a nortgage conpany unl ess
he or she is licensed as a nortgage conpany by the departnent or
is a person exenpted fromthe |licensing requirenents under Section
81- 18- 5.

(2) Awviolation of this section does not affect the
obligation of the borrower under the terns of the nortgage | oan.
The departnent shall publish and provide for distribution of
i nformati on regardi ng approved or revoked |icenses.

(3) On and after the effective date of this chapter, every
person who directly or indirectly controls a person who viol ates
this section, including a general partner, executive officer,
joint venturer, contractor, or director of the person, violates
this section to the sanme extent as the person, unless the person
whose viol ation arises under this subsection shows by a
preponder ance of evidence the burden of proof that he or she did
not know and, in the exercise of reasonable care, could not have
known of the existence of the facts by reason of which the
original violation is alleged to exist.

SECTION 5. Section 81-18-8, M ssissippi Code of 1972, is
reenacted as follows:

81-18-8. Minicipalities and counties in this state may enact
ordi nances that are in conpliance with, but not nore restrictive
than, the provisions of this chapter. Any order, ordinance or
regul ation existing on July 1, 2002, or enacted on or after July
1, 2002, that conflicts with this provision shall be null and

voi d.
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SECTION 6. Section 81-18-9, M ssissippi Code of 1972, is
reenacted as follows:

81-18-9. (1) An application for a license under this
chapter shall be nmade in witing and in the formas the depart nent
may prescribe.

(2) The application shall include at |east the follow ng:

(a) The legal nane, residence, and busi ness address of
the applicant and, if applicable the | egal name, residence and
busi ness address of every principal, together with the resune of
t he applicant and of every principal of the applicant.

(b) The nane under which the applicant will conduct
business in the state.

(c) The conplete address of the applicant's initial
regi stered office, branch office(s) and any other |ocations at
whi ch the applicant will engage in any business activity covered
by this chapter.

(d) A copy of the certificate of incorporation, if a
M ssi ssi ppi corporation.

(e) Docunentation satisfactory to the departnent as to
a certificate of existence of authority to transact business
lawfully in Mssissippi, if an individual, sole proprietorship,
limted liability conpany, partnership, trust or any other group
of individuals, however organi zed.

(f) If a foreign corporation, a copy of a certificate
of authority to conduct business in M ssissippi and the address of
the main corporate office of the foreign corporation.

(g) Docunentation of a mninmmof tw (2) years'
experience directly in nortgage | ending by a person or at | east
one (1) executive officer. Evidence shall include, where
appl i cabl e:

(1) Copies of business licenses issued by

gover nnment al agenci es.
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(11) Witten letters of enploynent history of the
person filing the application for at |least two (2) years before
the date of the filing of an application including, but not
limted to, job descriptions, |ength of enploynent, nanes,
addresses and phone nunbers for past enpl oyers.

(tit) A listing of wholesale |Ienders with whomthe
appl i cant has done business with in the past two (2) years either
directly as a nortgage conpany or indirectly as an enpl oyee of a
mort gage conpany.

(iv) Any other data and pertinent information as
the departnent may require with respect to the applicant, its
directors, principals, trustees, officers, nenbers, contractors or
agents.

(h) In lieu of docunentation of two (2) years
experience in nortgage | ending by an applicant, docunentation of
passage of an exam nation covering nortgage | ending, approved by
t he departnent.

(3) The application shall be filed together with the
fol | ow ng:

(a) The license fee specified in Section 81-18-15;

(b) A conpleted and signed form authorizing the
departnent to obtain information from outside sources for each
person, executive officer and enpl oyee;

(c) An original or certified copy of a surety bond in
favor of the State of M ssissippi for the use, benefit, and
indemmity of any person who suffers any danmage or |loss as a result
of the nortgage conpany's breach of contract or of any obligation
arising therefromor any violation of [aw and

(d) Except as provided in this paragraph (d), a set of
fingerprints fromany |ocal |aw enforcenent agency fromthe

foll om ng applicants:
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(1) Al individuals operating as a sole
proprietorship that plan to conduct a nortgage brokering or
| endi ng business in the State of M ssissippi;

(1i) Partners in a partnership or principal owners
of alimted liability conpany that are or will be actively
engaged in the daily operation of a nortgage brokering or |ending
business in the State of M ssissippi;

(ti1) The chief executive officer of a
corporation, or his designee, which supervises the M ssissipp
| ocati on(s) and any sharehol ders owni ng twenty-five percent (25%
or nore of the outstanding shares of the corporation; and

(iv) Al loan originators.

SECTION 7. Section 81-18-11, M ssissippi Code of 1972, is
reenacted as foll ows:

81-18-11. (1) For purposes of Section 81-18-9, the
definitions of the classes of conpanies and their respective
m ni mum anounts of surety bonds w Il be:

(a) "Correspondent |lender" shall be defined as a
conpany that directly or indirectly solicits, processes, places or
negoti ates nortgage | oans for others, or offers to solicit,
process, place or negotiate nortgage | oans for others, that uses
its own funds for closing and may hol d | oans and nay service those
| oans for a period of tine not to exceed six (6) nonths before
selling the loan in the secondary market. The anount of the
surety bond for correspondent |enders shall be Fifty Thousand
Dol | ars ($50, 000. 00).

(b) "Mortgage broker" shall be defined as any conpany
that directly solicits, processes, places or negotiates nortgage
| oans for others and that does not close nortgage |oans in the
conpany nane, does not use its own funds, or who cl oses nortgage
| oans in the nane of the conpany, and sells, assigns or transfers

the loan to others within forty-eight (48) hours of the closing.
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The anpunt of the surety bond for nortgage brokers shall be
Twenty-five Thousand Dol |l ars ($25, 000. 00).

(c) "Mortgage |l ender" shall be defined as any conpany
that makes a nortgage | oan, using its own funds, for others or for
conpensation or gain, wth the expectation of retaining servicing
rights to those loans, or in the expectation of gain, either
directly or indirectly, sells or offers to sell a nortgage |loan to
an investor in the secondary market. The anount of the surety
bond for a nortgage | ender shall be One Hundred Fifty Thousand
Dol | ars ($150, 000. 00).

(2) Al surety bonds shall be in favor, first, of the State
of M ssissippi for the use, benefit and indemity of any person
who suffers any danage or loss as a result of the nortgage
conpany's breach of contract or of any obligation arising from
contract or any violation of Iaw, and, second, for the paynent of
any civil penalties, crimnal fines, or costs of investigation
and/ or prosecution incurred by the State of M ssissippi, including
| ocal | aw enforcenent agenci es.

SECTION 8. Section 81-18-13, M ssissippi Code of 1972, is
reenacted as foll ows:

81-18-13. (1) Upon receipt of an application for |licensure
or registration, which shall include the required set of
fingerprints fromany |ocal |aw enforcenent agency, the departnent
shal | conduct such an investigation as it deens necessary to
determ ne that the applicant and its officers, directors and
principals are of good character and ethical reputation; that the
appl i cant denonstrates reasonable financial responsibility; and
that the applicant has reasonabl e policies and procedures to
recei ve and process custoner grievances and inquiries pronptly and
fairly.

(2) The departnent shall not |icense an applicant unless it

is satisfied that the applicant will operate its nortgage conpany
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activities in conpliance with the | aws, rules and regul ati ons of
this state and the United States.

(3) The departnent shall not |icense any nortgage conpany
unl ess the applicant neets the requirenents of Section 81-18-11.

(4) The departnent shall not issue a license or registration
certificate if it finds that the applicant, or any person who is a
director, officer, partner or principal of the applicant, has been
convicted within ten (10) years of the application for license or
registration of: (a) a felony in any jurisdiction; or (b) a crine
that, if conmtted within this state, would constitute a felony
under the laws of this state; or (c) a m sdenmeanor in any
jurisdiction in which fraud is an essential elenent, including,
but not limted to, forgery, bribery, enbezzlenent or maeking a
fraudul ent or false statenment. For the purposes of this chapter,
a person shall be deened to have been convicted of a crinme if the
person has pleaded guilty to a crine before a court or federal
magi strate, or plea of nolo contendere, or has been found guilty
of a crine by the decision or judgnent of a court or federal
magi strate or by the verdict of a jury, irrespective of the
pronouncenent of sentence or the suspension of a sentence, unless
the plea of guilty, or the decision, judgnent or verdict, has been
set aside, reversed or otherw se abrogated by | awful judicial
process, or unless the person convicted of the crinme has received
a pardon fromthe President of the United States or the Governor
or other pardoning authority in the jurisdiction where the
convi ction was obtai ned.

(5 In order to determne the applicant's suitability for a
| i cense, the conmm ssioner shall forward the fingerprints submtted
with the application to the Departnent of Public Safety; and if no
disqualifying record is identified at the state |level, the
fingerprints shall be forwarded by the Departnment of Public Safety
to the FBI for a national crimnal history record check. Al

conviction data received by the departnent shall be used by the
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departnent for the exclusive purpose of carrying out the
responsibilities of this chapter, may not be a public record,

shall be privileged, and may not be disclosed to any other person
or agency, except to any person or agency that otherw se has a

| egal right to inspect the file. Al records shall be maintained
by the departnent according to law. As used in this section
"conviction data" means a record of a finding or verdict of guilty
or plea of guilty or plea of nolo contendere with regard to any
crinme regardl ess of whether an appeal of the conviction has been
sought .

(6) The departnent shall deny a license or registration
certificate or otherwise restrict a |icense or registration
certificate if it finds that the applicant, or any person who is a
director, officer, partner, affiliate, contractor or principal of
t he applicant, has had any professional |icense denied, revoked or
suspended by any state within two (2) years of the date of the
application.

(7) Wthin fifteen (15) days after receipt of a conpleted
application, final verification fromthe Departnent of Public
Safety and/or FBI, and paynent of |icensing fees prescribed by
this chapter, the departnent shall either grant or deny the
request for |icense.

(8) A person shall not be indemified for any act covered by
this chapter or for any fine or penalty incurred under this
chapter as a result of any violation of this chapter or
regul ati ons adopted under this chapter, due to the legal form
corporate structure, or choice of organization of the person
including, but not limted to, alimted liability corporation.

SECTION 9. Section 81-18-15, M ssissippi Code of 1972, is
reenacted and anended as fol | ows:

81-18-15. (1) Each license shall remain in full force and
effect until relinquished, suspended, revoked or expired. Wth

each initial application for a license, the applicant shall pay to
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the comm ssioner a license fee of Seven Hundred Fifty Dol lars
($750.00), and on or before August 31 of each year thereafter, an
annual renewal fee of Four Hundred Seventy-five Dollars ($475.00).
If the annual renewal fee remains unpaid thirty (30) days after
August 31, the license shall expire, but not before Septenber 30
of any year for which the annual renewal fee has been paid. |If
any person engages in business as provided for in this chapter

W t hout paying the license fee provided for in this subsection

bef ore commenci ng busi ness or before the expiration of the
person's current license, as the case may be, then the person
shall be liable for the full anmount of the license fee, plus a
penalty in an anmount not to exceed Twenty-five Dol lars ($25.00)
for each day that the person has engaged in such business w thout
a license or after the expiration of a license. Al licensing
fees and penalties shall be paid into the Consuner Finance Fund of

the departnent. |If the application is withdrawn or denied, the

application fee is not refundable.

(2) Any licensee making tinely and proper application for a
| icense renewal shall be permtted to continue to operate under
its existing license until its application is approved or
rejected, but shall not be released fromor otherw se indemified
for any act covered by this chapter or for any penalty incurred
under this chapter as a result of any violation of this chapter or
regul ati ons adopted under this chapter, pending final approval or
di sapproval of the application for the |license renewal.

(3) Each application for licensing renewal or registration
renewal shall include evidence of the satisfactory conpletion of
at least twelve (12) hours of approved continuing education in
primary and subordi nated financing transactions by the officers
and principals who are or will be actively engaged in the daily
operation of a nortgage conpany in the State of M ssissippi and
regi stered originators. For purposes of this subsection (3),

approved courses shall be those as approved by the M ssissipp
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Mort gage Bankers Association, the Education Commttee of the
Nat i onal Associ ation of Mrtgage Brokers or the M ssissipp
Associ ati on of Mrtgage Brokers, who shall submt to the
departnent a listing of approved schools, courses, prograns and
special training sessions. However, each application for

| i censing renewal or registration renewal of nmanufactured housi ng
| i censees or originators shall include evidence of the
satisfactory conpletion of at |east twelve (12) hours of

conti nui ng education, of which eight (8) hours nust be approved by
t he Comm ssioner of Insurance and four (4) hours consisting of
courses in primary and subordinated financing transactions nust be
approved by the M ssissippi Manufactured Housi ng Associ ati on,

whi ch shall submt to the departnent a listing of those approved
school s, courses, prograns and special training sessions. A
manuf act ured housing |icensee or originator may submt evidence of
conpl etion of courses that have been approved by the M ssissipp
Mort gage Bankers Association, the Education Commttee of the
Nat i onal Associ ation of Mrtgage Brokers or the M ssissipp
Associ ati on of Mrtgage Brokers to satisfy the four-hour

requi renent of courses in primry and subordi nated fi nanci ng
transacti ons.

SECTI ON 10. Section 81-18-17, M ssissippi Code of 1972, is
reenacted as follows:

81-18-17. (1) Each license issued under this chapter shal
state the address of the |icensee's principal place of business
and the nane of the |icensee.

(2) A licensee shall post a copy of the license in a
conspi cuous place in each place of business of the |icensee.

(3) Alicense may not be transferred or assigned.

(4) No licensee shall transact business under any nane ot her
than that designated in the |icense.

(5) Each licensee shall notify the departnment, in witing,

of any change in the address of its principal place of business or
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of any additional |ocation of business or any change of officer,
director or principal of the licensee within thirty (30) days of
t he change.

(6) No licensee shall open a branch office in this state or
a branch office outside this state fromwhich the |icensee has
direct contact with M ssissippi consunmers regarding origination or
brokering M ssissippi property, w thout prior approval of the
departnent. An application for any branch office shall be nade in
witing on a formprescribed by the departnent, which shal
i nclude at |east evidence of conpliance with subsection (1) of
Section 81-18-25 as to that branch and shall be acconpani ed by
paynment of a nonrefundabl e application fee of One Hundred Dol |l ars
($100.00). The application shall be approved unless the
departnent finds that the applicant has not conducted busi ness
under this chapter in accordance with law. The application shal
be deened approved if notice to the contrary has not been nuail ed
by the departnment to the applicant wwthin thirty (30) days of the
date that the application is received by the departnment. After
approval, the applicant shall give witten notice to the
departnent within ten (10) days of the comencenent of business at
t he branch office.

SECTION 11. Section 81-18-19, M ssissippi Code of 1972, is
reenacted as foll ows:

81-18-19. (1) Except as provided in this section, no person
shall acquire directly or indirectly twenty-five percent (25% or
nore of the voting shares of a corporation or twenty-five percent
(259 or nore of the ownership of any other entity licensed to
conduct business under this chapter unless it first files an
application in accordance with the requirenents prescribed in
Section 81-18-9.

(2) Upon the filing and investigation of an application, the
departnent shall permt the applicant to acquire the interest in

the licensee if it is satisfied and finds that the applicant and

H B. No. 788 *HRO3/R1003*
04/ HRO3/ R1003
PAGE 19 (RRLH



628
629
630
631
632
633
634
635
636
637
638
639
640
641
642
643
644
645
646
647
648
649
650
651
652
653
654
655
656
657
658
659
660

its nenbers, if applicable, its directors and officers, if a
corporation, and any proposed new directors and officers have
provided its surety bond and have the character, reputation and
experience to warrant belief that the business will be operated
fairly and in accordance with the law. If the application is
deni ed, the departnment shall notify the applicant of the deni al
and the reasons for the denial.

(3) A decision of the departnent denying a license or
registration, original or renewal shall be conclusive, except that
the applicant may seek judicial reviewin the Chancery Court of
the First Judicial D strict of Hi nds County, M ssissippi.

(4) The provisions of this section do not apply to the
follow ng, subject to notification as required in this section:

(a) The acquisition of an interest in a |licensee
directly or indirectly including an acquisition by merger or
consolidation by or wwth a person exenpt fromthis chapter under
Section 81-18-5.

(b) The acquisition of an interest in a |licensee
directly or indirectly including an acquisition by merger or
consolidation by or with a person affiliated through comon
ownership with the |icensee.

(c) The acquisition of an interest in a licensee by a
person by bequest, device, gift or survivorship or by operation of
| aw.

(5) A person acquiring an interest in a licensee in a
transaction that is requesting exenption fromfiling an
application for approval of the application shall send a witten
request to the departnent for an exenption within thirty (30) days
before the closing of the transaction.

SECTI ON 12. Section 81-18-21, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

81-18-21. (1) Any person required to be licensed under this

chapter shall maintain in its offices, or such other |ocation as
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the departnent shall permt, the books, accounts and records
necessary for the departnent to determ ne whether or not the
person is conplying with the provisions of this chapter and the
rules and regul ati ons adopted by the departnent under this
chapter. These books, accounts and records shall be naintained
apart and separate from any ot her business in which the person is
i nvol ved and may represent historical data for three (3) years
preceding the date of the last |icense application date forward.
The books, accounts and records shall be kept in a secure |ocation
under conditions that will not |ead to their damage or

destruction. |If the person wishes to keep the files in a |ocation

other than the location listed on the |icense or exenption

certificate, then the person nust submt a witten request to the

comm ssioner before he stores the files in the different | ocation.

(2) To assure conpliance with the provisions of this
chapter, the departnent may exam ne the books and records of any
| i censee without notice during nornmal business hours. The
conmm ssioner shall charge the |licensee an exam nation fee in an

amount not |ess than Three Hundred Dol lars ($300.00) nor nore than

Si x Hundred Dol |l ars ($600.00) for each office or location within

the State of M ssissippi, plus any actual expenses incurred while
exam ning the |icensee's records or books that are | ocated outside
the State of M ssissippi. However, in no event shall a |licensee
be exam ned nore than once in a two-year period unless for cause
shown based upon consuner conpl aint and/or other exigent reasons
as determ ned by the conm ssioner.

(3) The departnent, its designated officers and enpl oyees,
or its duly authorized representatives, for the purposes of
di scovering violations of this chapter and for the purpose of
det erm ni ng whet her any person or individual reasonably suspected
by the comm ssioner of conducting business that requires a |license
or registration under this chapter, may investigate those persons

and individuals and exam ne all rel evant books, records and papers
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enpl oyed by those persons or individuals in the transaction of
busi ness, and may sumon w t nesses and exam ne them under oath
concerning matters as to the business of those persons, or other
such matters as may be relevant to the discovery of violations of
this chapter including, without Iimtation, the conduct of
business without a license or registration as required under this
chapter.

(4) The departnent, in its discretion, nay disclose
i nformati on concerning any violation of this chapter or any rule,
regul ation, or order under this chapter, provided the information
is derived froma final order of the departnent.

(5) Exam nations and investigations conducted under this
chapter and information obtained by the departnent, except as
provided in subsection (4) of this section, in the course of its
duties under this chapter are confidenti al

(6) In the absence of malice, fraud or bad faith a person is
not subject to civil liability arising fromthe filing of a
conplaint with the departnent, furnishing other information
required by this chapter, information required by the departnent
under the authority granted in this chapter, or information
voluntarily given to the departnent related to allegations that a
| i censee or prospective |icensee has violated this chapter.

SECTI ON 13. Section 81-18-23, M ssissippi Code of 1972, is
reenact ed and anended as foll ows:

81-18-23. (1) Each licensee shall annually, on or before
January 31, file a witten report with the departnent containing

the Decenber 31 information that the departnent may reasonably

require concerning the licensee's business and operations during
the preceding cal endar year. The report shall be nade in the form
prescribed by the departnent.

(2) Any licensee who fails to file with the departnent by
January 31 the report required by this section shall be subject to

a late penalty of Ten Dollars ($10.00) for each day after January
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31 the report is delinquent, but in no event shall the aggregate

of late penalties exceed Two Hundred Dol |l ars ($200.00).

(3) The departnent, in its discretion, nmay relieve any
licensee fromthe paynent of any penalty, in whole or in part, for
good cause.

(4) If alicensee fails to pay a penalty fromwhich it has
not been relieved, the departnent may maintain an action at lawto
recover the penalty.

(5) Wthin fifteen (15) days of the occurrence of any of the

follow ng events, a conpany shall file a witten report with the

conmi ssi oner describing the event and its expected inpact on the

activities of the licensee in this state:

(a) The filing for bankruptcy or reorgani zati on by the

| i censee;

(b) The institution of revocation or suspension

proceedi ngs agai nst the |licensee by any state or governnent al

aut hority;

(c) Any felony indictnent of the |icensee or any of its

director, executive officers, principals or |oan originators; or

(d) Any felony conviction of the |icensee or any of its

directors, executive officers, principals or |oan originators.

(6) If the owner or principal of a licensee or registered

exenpt conpany is involved in a civil action concerning the

nort gage conpany, then he shall notify the comm ssioner in witing

Wi thin sixty (60) days after the initial filing of the civil

action.
SECTI ON 14. Section 81-18-25, M ssissippi Code of 1972, is
reenacted and anended as fol | ows:
81-18-25. (1) Each principal place of business and branch
office in the state shall neet all of the follow ng requirenents:
(a) Be in conpliance with | ocal zoning ordi nances and

have posted any l|icenses required by |ocal governnent agencies.
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It is the responsibility of the licensee to neet |ocal zoning
ordi nances and obtain the required occupational |icenses.

(b) Consist of at |east one (1) secure enclosed room or
secure building of stationary construction in which negotiations
of nortgage | oan transactions may be conducted in privacy.
Stationary construction does not include the use of portable
bui | di ngs.

(c) Display a permanent sign outside the place of
business readily visible to the general public, unless the display
of sign violates |ocal zoning ordinances or restrictive covenants.
The sign nust contain the nane of the |licensee and the words
"M ssi ssippi Licensed Mortgage Conpany” or "M ssissippi Supervised
Mort gage Conpany. "

(2) Each licensee shall promnently display a copy of its
current |license at the principal place of business and each branch
of fice.

(3) Each person registered under this chapter shal
prom nently display his or her registration in the office where
the person is enpl oyed.

(4) If one (1) of the followng is correct, then that

| ocation shall be |licensed as a nortgage conpany under this

chapter and not as a branch:

(a) It is a separate entity operating as an i ndependent

busi ness or nortgage operation which is not under the direct

control, managenent supervision and responsibility of the

| i censee;

(b) The licensee or registered exenpt conpany i s not

the | essee or owner of the branch and the branch is not under the

direct and daily ownership, control, nmanagenent and supervi sion of

the licensee or registered exenpt conpany;

(c) Al assets and liabilities of the branch are not

assets and liabilities of the |licensee, and all inconme and

expenses of the branch are incone and expenses of the |icensee and
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properly accounted for in the financial records and tax returns of

the |licenses; or

(d) Al practices, policies and procedures, including,

but not limted to, those relating to enpl oynent and operati ons,

are not originated and established by the |license or registered

exenpt conpany and are not applied consistently to the main office

and all branches.

SECTI ON 15. Section 81-18-27, M ssissippi Code of 1972, is
reenacted as follows:

81-18-27. (1) No person required to be |licensed or
regi stered under this chapter shall

(a) Msrepresent the material facts or nake fal se
prom ses intended to influence, persuade or induce an applicant
for a nortgage | oan or nortgagee to take a nortgage | oan or cause
or contribute to m srepresentation by its agents or enpl oyees.

(b) Msrepresent to or conceal froman applicant for a
nortgage | oan or nortgagor, material facts, terns or conditions of
a transaction to which the nortgage conpany is a party.

(c) Fail to disburse funds in accordance with a witten
comm tment or agreenent to make a nortgage | oan

(d) Inproperly refuse to issue a satisfaction of a
nort gage | oan

(e) Fail to account for or deliver to any person any
personal property obtained in connection with a nortgage | oan,
such as noney, funds, deposits, checks, drafts, nortgages or other
docunents or things of value that have cone into the possession of
t he nortgage conpany and that are not the property of the nortgage
conpany, or that the nortgage conpany is not by law or at equity
entitled to retain.

(f) Engage in any transaction, practice, or course of
business that is not in good faith, or that operates a fraud upon
any person in connection with the maki ng of or purchase or sale of

any nortgage | oan.
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(g) Engage in any fraudul ent residential nortgage
underwriting practices.

(h) Induce, require, or otherwi se permt the applicant
for a nortgage | oan or nortgagor to sign a security deed, note, or
ot her pertinent financial disclosure docunents with any bl ank
spaces to be filled in after it has been signed, except blank
spaces relating to recording or other incidental information not
avai lable at the tine of signing.

(i) Mke, directly or indirectly, any residential
nortgage loan with the intent to foreclose on the borrower's
property. For purposes of this paragraph, there is a presunption
that a person has nmade a residential nortgage loan wth the intent
to foreclose on the borrower's property if all of the follow ng
ci rcunst ances are proven:

(1) Lack of substantial benefit to the borrower;

(1i) The probability that full paynment of the |oan
cannot be nmade by the borrower;

(ti1) That the person has nmade a significant
proportion of |oans foreclosed under simlar circunstances;

(itv) That the person has provided an extension of
credit or collected a nortgage debt by extortion;

(v) That the person does business under a trade
name that m srepresents or tends to mi srepresent that the person
is a bank, trust conpany, savings bank, savings and | oan
association, credit union, or insurance conpany.

(j) Charge or collect any direct paynent, conpensation
or advance fee froma borrower unless and until a loan is actually
found, obtained and closed for that borrower, and in no event
shal |l that direct paynent, conpensation or advance fee exceed
seven and ni nety-five one-hundredths percent (7.95% of the
original principal amount of the | oan, and any such direct
paynments, conpensation or advance fees shall be included in al

annual percentage rate (APR) cal cul ations if required under
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Regul ation Z of the federal Truth in Lending Act (TILA). A direct
paynment, conpensation or advance fee as defined in this section
shal | not include:

(1) Any direct paynent, conpensation or advance
fee collected by a licensed nortgage conpany to be paid to a
nonrelated third party;

(i1i1) Any indirect paynent to a |licensed nortgage
conpany by a lender if those fees are not required to be disclosed
under the Real Estate Settlenent Procedures Act (RESPA);

(ii1) Any indirect paynent or conpensation by a
| ender to a |icensed nortgage conpany required to be discl osed by
the licensed nortgage conpany under RESPA, provided that the
paynment or conpensation is disclosed to the borrower by the
| i censed nortgage conpany on a good faith estimte of costs, is
included in the APR if required under Regulation Z of TILA, and is
made pursuant to a witten agreenent between the |icensed nortgage
conpany and the borrower as nmay be required by Section 81-18-33;
or

(iv) A fee not to exceed one percent (1% of the
princi pal amount of a loan for construction, provided that a
bi ndi ng comm tnent for the | oan has been obtained for the
prospective borrower.

(k) Pay to any person not |icensed or not exenpt under
the provisions of this chapter any comm ssion, bonus or fee in
connection wth arranging for or originating a nortgage |oan for a
borrower, except that a registered |oan originator may be paid a
bonus, conm ssion, or fee by his or her |icensed enpl oyer.

(') Refuse to provide the | oan payoff wthin three (3)
busi ness days of an oral or witten request froma borrower or
third party. Proof of authorization of the borrower shall be
submtted for a third-party request.

(2) A nortgage conpany shall only broker a residential

nortgage | oan to a nortgage conpany |icensed under this chapter or
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to a person exenpt fromlicensure under the provisions of this
chapter.

SECTI ON 16. Section 81-18-29, M ssissippi Code of 1972, is
reenacted as foll ows:

81-18-29. The departnent shall pronul gate those rules and
regul ations, not inconsistent with | aw, necessary for the
enforcement of this chapter.

SECTION 17. Section 81-18-31, M ssissippi Code of 1972, is
reenacted as foll ows:

81-18-31. The departnent shall pronul gate regul ations
governing the advertising of nortgage | oans, including, but not
limted to, the follow ng requirenents:

(a) That all advertisenents for | oans regul ated under
this chapter may not be fal se, m sleading or deceptive. No person
whose activities are regul ated under this chapter nmay advertise in
any manner so as to indicate or inply that its interest rates or
charges for |oans are "recomended,” "approved," "set" or
"established" by the State of M ssi ssippi;

(b) That all licensees shall maintain a copy of al
advertisenments citing interest rates or paynent anounts primarily
dissemnated in this state and shall attach to each adverti senent
docunent ation that provides corroboration of the availability of
the interest rate and terns of | oans and nanmes the specific nedia
sources by which the advertisenents were distributed,

(c) That all published advertisenents di ssem nat ed
primarily in this state by a |icense shall contain the name and an
of fice address of the licensee, which shall be the sane as the
nane and address of the licensee on record wth the departnent;

(d) That an advertisenent containing either a quoted
interest rate or nonthly paynent anount nust i ncl ude:

(i) The interest rate of the nortgage, a statenent
as to whether the rate is fixed or adjustable, and the adjustnent

i ndex and frequency of adjustnents;
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924 (i) The termin years or nonths to fully repay
925 the nortgage;

926 (ii1) The APR as conputed under federal

927 guidelines; and

928 (e) That no licensee shall advertise its services in
929 M ssissippi in any nedia dissemnated primarily in this state,
930 whether print or electronic, without the words "M ssi ssi pp

931 Licensed Modrtgage Conpany” or "M ssissippi Supervised Mrtgage
932 Conpany."

933 SECTI ON 18. Section 81-18-33, M ssissippi Code of 1972, is
934 reenacted as follows:

935 81-18-33. The individual borrower files of a nortgage

936 conpany shall contain at |east the follow ng:

937 (a) A nortgage origination agreenent provided to the
938 borrower containing at least the information as contained in the
939 currently effective formof HUD 1-B and including the follow ng
940 statenents:

941 (i) "As required by M ssissippi Law, (licensed
942 conpany nane) has secured a bond issued by (nane of insurance
943 conpany), a surety conpany authorized to do business in this

944 state. A certified copy of this bond is filed with the

945 M ssi ssi ppi Comm ssi oner of Banking and Consuner Finance.™

946 (iit) ™"As a borrower you are protected under the
947 M ssi ssi ppi Mortgage Consuner Protection Law "

948 (ii1) "Conplaints agai nst a nortgage conpany nay

949 Dbe nmade by contacting the:

950 M ssi ssi ppi Departnent of Banki ng and

951 Consumer Fi nance

952 P. 0. Box 23729

953 Jackson, MS 39225-3729";

954 (b) A copy of the original |oan application signed and

955 dated by the nortgage conpany;
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(c) A copy of the signed closing statenent as required
by HUD or docunentation of denial or cancellation of the | oan
application;

(d) A copy of the good faith estinmate of costs provided
to the borrower;

(e) A copy of the appraisal or statenent of value if
procured as a part of the |oan application process;

(f) Evidence of a loan | ock-in provided by the | ender;
and

(g) A copy of the disclosures required under Regul ation
Z of the federal Truth In Lending Act and ot her disclosures as
requi red under federal regulations and evidence that those
di scl osures have been properly and tinmely made to the borrower.

SECTI ON 19. Section 81-18-35, M ssissippi Code of 1972, is
reenacted as foll ows:

81-18-35. Each licensee shall nmaintain a journal of nortgage
transactions at the principal place of business as stated on its
| i cense, which shall include at |east the foll ow ng information:

(a) Nane of applicant;

(b) Date of application; and

(c) Disposition of |oan application, indicating date of
| oan funding, |oan denial, wthdrawal and name of |ender if
appl i cabl e.

SECTI ON 20. Section 81-18-36, M ssissippi Code of 1972, is
reenacted as foll ows:

81-18-36. (1) (a) Al nonies paid to a nortgage conpany
for paynent of taxes, |oan conm tnent deposits, work conpletion
deposits, appraisals, credit reports or insurance prem uns on
property that secures any |oan nade or serviced by the nortgage
conpany shall be deposited in an account that is insured by the
Federal Deposit Insurance Corporation or the National Credit Union
Adm ni stration and shall be kept separate, distinct, and apart

from funds bel onging to the nortgage conpany.
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(b) The funds, when deposited, are to be designated as
an "escrow account," or under sone other appropriate nane,
indicating that the funds are not the funds of the nortgage
conpany.

(2) The nortgage conpany shall, upon reasonable notice,
account to any debtor whose property secures a |oan nade by the
nort gage conpany for any funds which that person has paid to the
nort gage conpany for the paynment of taxes or insurance prem unms on
the property in question.

(3) The nortgage conpany shall, upon reasonabl e notice,
account to the comm ssioner for all funds in the conpany’ s escrow
account .

(4) Escrow accounts are not subject to execution or
attachnment on any cl ai m agai nst the nortgage conpany.

(5 It is unlawful for any nortgage conpany know ngly to
keep or cause to be kept any funds or noney in any bank or other
financial institution under the heading of "escrow account" or any
ot her nane designating the funds or nonies belonging to the
debtors of the nortgage conpany, except actual funds paid to the
nort gage conpany for the paynment of taxes and insurance prem uns
on property securing |oans nmade or serviced by the conpany.

SECTI ON 21. Section 81-18-37, M ssissippi Code of 1972, is
reenacted as follows:

81-18-37. (1) The departnent may suspend or revoke any
| icense or registration for any reason that woul d have been
grounds for refusal to issue an original |license or registration
or for:

(a) A violation of any provision of this chapter or any
rule or regulation adopted under this chapter;

(b) Failure of the licensee or registrant to pay,
within thirty (30) days after it becones final and nonappeal abl e,

a judgnent recovered in any court within this state by a cl ai mnant
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or creditor in an action arising out of the |icensee's or
registrant's business in this state as a nortgage conpany.

(2) Notice of the departnent's intention to enter an order
denying an application for a license or registration under this
chapter or of an order suspending or revoking a |license or
regi stration under this chapter shall be given to the applicant,
| icensee or registrant in witing, sent by registered or certified
mai | addressed to the principal place of business of the
applicant, licensee or registrant. Wthin thirty (30) days of the
date of the notice of intention to enter an order of denial,
suspensi on or revocation under this chapter, the applicant,
| i censee or registrant may request in witing a hearing to contest
the order. If a hearing is not requested in witing wwthin thirty
(30) days of the date of the notice of intention, the departnent
shall enter a final order regarding the denial, suspension or
revocation. Any final order of the departnent denying, suspending
or revoking a license or registration shall state the grounds upon
which it is based and shall be effective on the date of issuance.
A copy of the final order shall be forwarded pronptly by
regi stered or certified nmail addressed to the principal place of
busi ness of the applicant, |icensee or registrant.

SECTI ON 22. Section 81-18-39, M ssissippi Code of 1972, is
reenacted as foll ows:

81-18-39. (1) For purposes of this section, the term
"person" shall be construed to include any officer, director,
enpl oyee, affiliate or other person participating in the conduct
of the affairs of the person subject to the orders issued under
this section.

(2) |If the departnent reasonably determ nes that a person
required to be licensed or registered under this chapter has
violated any law of this state or any order or regulation of the
departnent, the departnent may issue a witten order requiring the

person to cease and desist fromunl awful or unauthorized
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practices. In the case of an unlawful purchase of nortgage | oans,
the cease and desist order to a purchaser shall constitute the
know edge required under this section for any subsequent

vi ol ati ons.

(3) Any person required to be licensed or registered under
this chapter who has been deened by the comm ssioner, after notice
and hearing, to have violated the terns of any order properly
i ssued by the departnment under this section shall be liable for a
civil penalty not to exceed Three Thousand Dol | ars ($3, 000.00).
The departnent, in determ ning the anmount of the penalty, shal
take into account the appropriateness of the penalty relative to
the size of the financial resources of the person, the good faith
efforts of the person to conply with the order, the gravity of the
violation, the history of previous violations by the person, and
ot her factors or circunstances that contributed to the violation.
The departnment may conprom se, nodify or refund any penalty that
has been i nposed under this section. Any person assessed a
penalty as provided in this subsection shall have the right to
request a hearing on the anmount of the penalty within ten (10)
days after receiving notification of the assessnent. If no
hearing is requested within ten (10) days of the receipt of the
notice, the penalty shall be final except as to judicial reviewin
the Chancery Court of the First Judicial District of H nds County.
Upon the filing of a petition for judicial review, the court shal
issue an order to the licensee requiring the licensee to show
cause why it should not be entered. If the court determ nes,
after a hearing upon the nerits or after failure of the person to
appear when so ordered, that the order of the departnent was
properly issued, it shall grant the penalty sought by the
depart nent .

SECTI ON 23. Section 81-18-41, M ssissippi Code of 1972, is

reenacted as foll ows:
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81-18-41. Nothing in this chapter shall preclude a person
whose |icense or registration has been suspended or revoked from
continuing to service nortgage | oans pursuant to servicing
contracts in existence at the tine of the suspension or
revocati on.

SECTI ON 24. Section 81-18-43, M ssissippi Code of 1972, is
reenacted and anended as fol | ows:

81-18-43. (1) In addition to any other penalty that may be
applicable, any licensee, individual required to be registered, or
enpl oyee who w llfully violates any provision of this chapter, or
who willfully nmakes a false entry in any docunment specifically
required by this chapter, shall be guilty of a m sdeneanor and,
upon conviction thereof, shall be punishable by a fine not in
excess of One Thousand Dol lars ($1, 000.00) per violation or false
entry.

(2) In addition to any other penalty that nay be applicabl e,
any licensee, individual required to be registered, or enployee
who fails to make a record of a nortgage transacti on and
subsequently sells or disposes of the nortgage fromthat
transaction shall be punished as follows:

(a) For a first offense, the |licensee, individual
required to be registered, or enployee shall be guilty of a
m sdenmeanor and, upon conviction thereof, shall be punishable by a
fine not in excess of One Thousand Dol |l ars ($1, 000.00) or by
i nprisonnment in the county jail for not nore than one (1) year, or
both fine and inprisonnent;

(b) For a second or subsequent offense, the |icensee,
i ndividual required to be registered, or enployee shall be guilty
of a felony and, upon conviction thereof, shall be punishable by a
fine not in excess of Five Thousand Dol l ars ($5, 000.00) or by
i nprisonnment in the custody of the State Departnent of Corrections
for a termnot |less than one (1) year nor nore than five (5)

years, or by both fine and inprisonnent.
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(3) Conpliance with the crimnal provisions of this section
shall be enforced by the appropriate | aw enforcenent agency, which
may exercise for that purpose any authority conferred upon the
agency by | aw.

(4) \When the conm ssioner has reasonabl e cause to believe
that a person is violating any provision of this chapter, the
conmmi ssioner, in addition to and wthout prejudice to the
authority provided el sewhere in this chapter, nmay enter an order
requiring the person to stop or to refrain fromthe viol ation.

The comm ssioner nay sue in any chancery court of the state having
jurisdiction and venue to enjoin the person fromengaging in or
continuing the violation or fromdoing any act in furtherance of
the violation. 1In such an action, the court may enter an order or
judgnment awarding a prelimnary or permanent injunction.

(5) The comm ssioner nmay, after notice and hearing, inpose a
civil penalty against any licensee if the |licensee, individual
required to be registered, or enployee is adjudged by the
conmmi ssioner to be in violation of the provisions of this chapter.
The civil penalty shall not exceed Five Hundred Dol lars ($500.00)
per violation and shall be deposited into the Consunmer Finance
Fund of the departnent.

(6) The comm ssioner nay make public any final

adm ni strative action inposed against a |icensee or exenpt

registrant for a violation of this chapter, including cease and

desi st orders, civil nonetary penalties, |icense suspensions,

revocations or application denials.

(7) The state may enforce its rights under the surety bond
as required in Section 81-18-11 as an avail able renedy for the
collection of any civil penalties, crimnal fines or costs of
i nvestigation and/or prosecution incurred.

SECTI ON 25. Section 81-18-45, M ssissippi Code of 1972, is

reenacted as foll ows:
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81-18-45. The conm ssioner may enploy the necessary
full-tinme enpl oyees above the nunber of permanent full-tinme
enpl oyees aut horized for the departnent for the fiscal year 2001,
to carry out and enforce the provisions of this chapter. The
conmm ssioner al so may expend the necessary funds and equi p and
provi de necessary travel expenses for those enpl oyees.

SECTI ON 26. Section 81-18-47, M ssissippi Code of 1972, is
reenacted as follows:

81-18-47. (1) A licensee under this chapter shall have no
liability for any act or practice done or omtted in conformty
with (a) any rule or regulation of the comm ssioner, or (b) any
rule, regulation, interpretation or approval of any other state or
federal agency or any opinion of the Attorney Ceneral,
notw t hstanding that after such act or om ssion has occurred the
rule, regulation, interpretation, approval or opinion is anended,
resci nded, or determ ned by judicial or other authority to be
invalid for any reason.

(2) A licensee under this chapter, acting in conformty with
a witten interpretation or approval by an official or enployee of
any state or federal agency or departnent, shall be presuned to
have acted in accordance with applicable | aw, notw t hstandi ng that
after such act has occurred, the interpretation or approval is
anended, rescinded, or determned by judicial or other authority
to be incorrect or invalid for any reason.

SECTI ON 27. Section 81-18-49, M ssissippi Code of 1972, is
reenacted as follows:

81-18-49. Notwi t hstandi ng any provisions of this chapter to
the contrary, nortgage conpani es engagi ng in business on or before
June 1, 2000, shall be duly licensed by the departnent after
submtting not later than January 1, 2001, the required docunents
and fees provided in Sections 81-18-9 and 81-18-15. However, upon

the expiration of the initial licenses for such nortgage
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conpani es, the departnent shall renew the licenses only if the
nort gage conpani es satisfy all of the provisions of this chapter.

SECTI ON 28. Section 81-18-51, M ssissippi Code of 1972, is
amended as foll ows:

81-18-51. Sections 81-18-1 through 81-18-49 shall stand
repeal ed on July 1, 2007.

SECTION 29. This act shall take effect and be in force from

and after its passage.
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