M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By:

OCO~NOUITRAWNE

Representative Quice To: Banking and Fi nanci al
Servi ces

COW TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO. 786

AN ACT TO AMEND SECTI ON 63-19-27, M SSI SSI PPl CODE OF 1972,
TO | NCREASE THE AMOUNT THAT THE COMM SSI ONER OF BANKI NG AND
CONSUMER FI NANCE MAY CHARGE LI CENSEES UNDER THE MOTOR VEHI CLE
SALES FI NANCE LAW FOR EXPENSES OF EXAM NATI ONS; TO AMEND SECTI ON
63-19-55, M SSISSI PPl CODE OF 1972, TO AUTHORI ZE THE COMM SSI ONER
TO ENTER ORDERS THAT REQUI RE PERSONS TO REFRAI N FROM VI CLATI NG
PROVI SI ONS OF THE MOTOR VEHI CLE SALES FI NANCE LAW TO AVMEND
SECTI ON 63-19-56, M SSI SSI PPl CODE OF 1972, TO AUTHORI ZE THE
COMM SSI ONER TO EXAM NE PERSONS SUSPECTED OF CONDUCTI NG BUSI NESS
THAT REQUI RES A LI CENSE UNDER THE MOTOR VEH CLE SALES FI NANCE LAW
W THOUT FI RST HAVI NG TO RECEI VE A WRI TTEN COVPLAI NT; TO AMEND
SECTI ON 75-15-31, M SSI SSI PPl CODE OF 1972, TO AUTHORI ZE THE
COMM SSI ONER TO ENTER ORDERS THAT REQUI RE PERSONS TO REFRAI N FROM
VI OLATI NG PROVI SI ONS OF THE SALE OF CHECKS LAW TO AMEND SECTI ON
81-21-3, M SSISSI PPI CODE OF 1972, TO | NCREASE THE AMOUNT THAT THE
COMM SSI ONER MAY CHARCGE LI CENSEES UNDER THE | NSURANCE PREM UM
FI NANCE COVPANY LAW FOR EXPENSES OF EXAM NATI ONS; TO AMEND SECTI ON
81-21-9, M SSI SSI PPI CODE OF 1972, TO AUTHORI ZE THE COWM SSI ONER
TO ENTER ORDERS THAT REQUI RE PERSONS TO REFRAI N FROM VI CLATI NG
PROVI SI ONS OF THE | NSURANCE PREM UM FI NANCE COVPANY LAW TO AMEND
SECTI ON 81-21-13, M SSI SSI PPl CODE OF 1972, TO REVI SE THE CONTENTS
OF A PREM UM FI NANCE AGREEMENT; TO AMEND SECTI ON 81-21- 15,
M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT AN | NSURED SHALL RECEI VE
A REFUND OF THE UNEARNED FI NANCE CHARGE UPON CANCELLATI ON OF THE
CONTRACT; TO AMEND SECTI ON 81-21-21, M SSI SSI PPI CCDE OF 1972, TO
PROVI DE THAT THE PREM UM FI NANCE COWVPANY SHALL RETURN UNEARNED
PREM UMS TO THE ACCOUNT OF THE | NSURED WHENEVER A FI NANCED
| NSURANCE CONTRACT IS CANCELLED;, AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 63-19-27, M ssissippi Code of 1972, is
amended as foll ows:

63-19-27. The conmm ssioner may charge the |icensee an

exam nation fee in an anpbunt not |ess than Three Hundred Dol l ars

($300. 00) nor nore than Six Hundred Dol lars ($600.00) for each

office or location within the State of M ssissippi, plus any
actual expenses incurred while examning the |icensee's records or
books that are | ocated outside the State of M ssissippi. However,
in no event shall a licensee be exam ned nore than once in a

t wo-year period unless for cause shown based upon consuner
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conpl ai nt and/ or other exigent reasons as determ ned by the
comm Sssi oner.

Al'l expense fees paid to the comm ssioner shall be deposited
by the commi ssioner in the State Treasury in a special and
separate fund to be known as the "Consuner Finance Fund."

SECTION 2. Section 63-19-55, M ssissippi Code of 1972, is
amended as foll ows:

63-19-55. (1) Any person who * * * wllfully and
intentionally violates any provision of this chapter or engages in
t he busi ness of a sales finance conpany in this state without a
| icense therefor as provided in this chapter shall be guilty of a
m sdeneanor and, upon conviction, shall be punished by a fine not
exceedi ng Five Hundred Dol |l ars ($500.00). However, any |icensee
who is exenpt fromliability for an act or om ssion under Section
63-19-57 shall not be guilty of a m sdenmeanor under this section
for the sane act or om ssion

(2) |If any person engages in business as provided for in
this chapter wi thout paying the license fee provided for in this
chapt er before comenci ng busi ness or before the expiration of the
person's current |license, as the case may be, then the person
shall be liable for the full anmount of the license fee, plus a
penalty in an anmount not to exceed Twenty-five Dollars ($25.00)
for each day that the person has engaged in the business w thout a
| icense or after the expiration of a |license.

(3) The comm ssioner may, after notice and hearing, inpose a
civil penalty against any licensee if the licensee or enployee is
adj udged by the comm ssioner to be in violation of the provisions
of this chapter. The civil penalty shall not exceed Five Hundred
Dol I ars ($500. 00) per violation and shall be deposited into the
Consuner Fi nance Fund of the Departnent of Banking and Consuner

Fi nance.
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(4) Any person willfully violating Sections 63-19-31 through
63- 19-45, shall be barred fromrecovery of any finance charge,
del i nquency or collection charge on the contract.

(5) However, any such contract purchased in good faith for
val ue by any bank, trust conpany, private bank, industrial bank or
i nvest nent conpany authorized to do business in this state shal
be held and construed to be valid and enforceable in the hands of
the purchaser for value, except that such purchaser shall not be
permtted to recover on such contract fromthe buyer anything in
excess of the principal balance due thereon, plus the anpunt of
the finance and collection charges permtted under the terns and
provi sions of this chapter.

(6) \When the conm ssioner has reasonabl e cause to believe

that a person is violating any provision of this chapter, the

commi ssioner, in addition to and wthout prejudice to the

authority provided el sewhere in this chapter, nmay enter an order

requiring the person to stop or to refrain fromthe viol ation.

The comm ssioner nay sue in any circuit court of the state having

jurisdiction and venue to enjoin the person fromengaging in or

continuing the violation or fromdoing any act in furtherance of

the violation. 1In such an action, the court may enter an order or

judgnent awarding a prelimnary or permanent injunction.

SECTION 3. Section 63-19-56, M ssissippi Code of 1972, is
amended as foll ows:

63-19-56. The comm ssioner, or his duly authorized
representative, * * * for the purpose of discovering violations of
this chapter and for the purpose of determ ning whether persons
are subject to the provisions of this chapter, may exam ne persons
i censed under this chapter and persons reasonably suspected by
t he comm ssi oner of conducting business that requires a |icense
under this chapter, including all relevant books, records and
papers enpl oyed by those persons in the transaction of their

busi ness, and may sumon w t nesses and exam ne them under oath
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concerning matters relating to the business of those persons, or
such other matters as may be relevant to the discovery of
violations of this chapter, including without limtation the
conduct of business without a |license as required by this chapter.

SECTION 4. Section 75-15-31, M ssissippi Code of 1972, is
amended as fol |l ows:

75-15-31. (1) |If any person to whom or which this chapter
applies or any agent, subagent or representative of that person
violates any of the provisions of this chapter or attenpts to
transact the business of selling or issuing or delivering checks
as a service or for a fee or other consideration, wthout having
first obtained |license fromthe comm ssioner under the provisions
of this chapter, that person and each such agent, subagent or
representative shall be deemed guilty of a m sdeneanor and, upon
conviction, shall be fined not |ess than One Hundred Dol |l ars
($100. 00) nor nore than Five Hundred Dol | ars ($500.00), and * * *
may al so be confined to the county jail or sentenced to hard | abor
for the county, for not nore than twelve (12) nonths. Each
violation shall constitute a separate offense.

(2) If any person engages in business as provided for in
this chapter wi thout paying the license fee provided for in this
chapt er before comenci ng busi ness or before the expiration of the
person's current license, as the case may be, then the person
shall be liable for the full anmount of the license fee plus a
penalty in an anmount not to exceed Twenty-five Dol lars ($25.00)
for each day that the person has engaged in the business w thout a
| icense or after the expiration of a |license.

(3) The comm ssioner may, after notice and hearing, inpose a
civil penalty against any licensee if the |licensee or enployee is
adj udged by the comm ssioner to be in violation of the provisions
of this chapter. The civil penalty shall not exceed Five Hundred

Dol I ars ($500. 00) per violation and shall be deposited into the
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Consuner Fi nance Fund of the Departnent of Banking and Consuner
Fi nance.

(4) \When the conm ssioner has reasonabl e cause to believe

that a person is violating any provision of this chapter, the

commi ssioner, in addition to and wthout prejudice to the

authority provided el sewhere in this chapter, nmay enter an order

requiring the person to stop and refrain fromthe violation. The

comm ssioner nmay sue in any circuit court of the state having

jurisdiction and venue to enjoin the person fromengaging in or

continuing the violation or fromdoing any act in furtherance of

the violation. 1In such an action, the court may enter an order or

judgnent awarding a prelimnary or permanent injunction.

SECTION 5. Section 81-21-3, M ssissippi Code of 1972, is
amended as foll ows:

81-21-3. (1) No person shall engage in the business of a
prem um finance conpany in this state without first having
obtained a license as a prem um finance conpany fromthe
conmi ssi oner.

(2) Wth each initial application for a license, the
applicant shall pay to the conmm ssioner at the tine of naking the
application a license fee of Seven Hundred Fifty Dol l ars
($750.00), and for renewal applications, an annual renewal fee of
Four Hundred Seventy-five Dollars ($475.00) payable as of the
first day of July of each year to the comm ssioner for deposit
into the special fund in the State Treasury designhated as the
"Consuner Finance Fund." The comm ssioner nmay enpl oy persons as
necessary to admnister this chapter and to exam ne or investigate
and make reports on violations of this chapter.

(3) The comm ssioner may charge the |icensee an exam nation

fee in an amount not |ess than Three Hundred Dol l ars ($300.00) nor

nore than Six Hundred Dol lars ($600.00) for each office or

| ocation within the State of M ssissippi, plus any actual expenses

incurred while exam ning the licensee's records or books that are
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| ocated outside the State of M ssissippi. However, in no event
shall a |licensee be exam ned nore than once in a two-year period
unl ess for cause shown based upon consuner conpl aint and/or ot her
exi gent reasons as determ ned by the comm ssioner. Those fees
shall be payable in addition to other fees and taxes now required
by | aw and shall be expendable receipts for the use of the

conmm ssioner in defraying the cost of the admnistration of this

chapter.
Al fees, license tax and penalties provided for in this
chapter that are payable to the conm ssioner shall, when collected

by himor his designated representative, be deposited in the
special fund in the State Treasury known as the "Consuner Finance
Fund" and shall be expended by the comm ssioner solely and
exclusively for the purpose of adm nistering and enforcing the
provi sions of this chapter.
(4) Application for licensing shall be nade on forns
prepared by the comm ssioner and shall contain the follow ng
i nformation:
(a) Nane, business address and tel ephone nunber of the
prem um fi nance conpany;
(b) Nane and busi ness address of corporate officers and
directors or principals or partners; and
(c) A sworn statenment by an appropriate officer,
principal or partner of the prem um finance conpany that:
(1) The premumfinance conpany is financially
capabl e to engage in the business of insurance prem um fi nanci ng;
(i) If a corporation, that the corporation is
authorized to transact business in this state; and
(tiit) If any material change occurs in the
information contained in the registration form a revised
statenent shall be submtted to the conm ssioner.
(5) The comm ssioner is authorized to promul gate rul es and

regul ations to effectuate the purposes of this chapter. Al such
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rules and regul ations shall be pronulgated in accordance with the
provi sions of the M ssissippi Adm nistrative Procedures Law.

SECTION 6. Section 81-21-9, M ssissippi Code of 1972, is
amended as foll ows:

81-21-9. (1) In lieu of revoking or suspending the |icense
for any of the causes enunerated in this chapter, after a hearing
as provided in Section 81-21-7, the comnm ssioner may subject the
conpany to a penalty not to exceed Five Hundred Dol lars ($500.00)
for each offense when the conm ssioner finds that the public
interest would not be harned by the continued operation of the
conpany. The anmpunt of any such penalty shall be paid by the
conpany to the conm ssioner for deposit into the special fund in
the State Treasury designated as the "Consuner Finance Fund." At
any hearing provided by this chapter, the conm ssioner shall have
authority to adm nister oaths to wtnesses. Anyone testifying
fal sely, after having been adm nistered such oath, shall be
subject to the penalty of perjury.

(2) |If any person engages in business as provided for in
this chapter without paying the license fee provided for in this
chapt er before comenci ng busi ness or before the expiration of the
person's current license, as the case may be, then the person
shall be liable for the full anmount of the license fee, plus a
penalty in an anmount not to exceed Twenty-five Dol lars ($25.00)
for each day that the person has engaged in the business w thout a
license or after the expiration of a license.

(3) When the conm ssioner has reasonabl e cause to believe

that a person is violating any provision of this chapter, the

commi ssioner, in addition to and wthout prejudice to the

authority provided el sewhere in this chapter, nmay enter an order

requiring the person to stop and refrain fromthe violation. The

comm ssioner nmay sue in any circuit court of the state having

jurisdiction and venue to enjoin the person fromengaging in or

continuing the violation or fromdoing any act in furtherance of
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the violation. 1In such an action, the court may enter an order or

judgnent awarding a prelimnary or permanent injunction.

SECTION 7. Section 81-21-13, M ssissippi Code of 1972, is
amended as foll ows:
81-21-13. A prem um finance agreenent shall:

(a) Be dated and signed by or on behalf of the insured,
and the printed portion thereof shall be in at |east eight-point
type;

(b) Contain the nane and pl ace of business of the
i nsurance agent or broker negotiating the related insurance
contract, the nane and residence or place of business of the
i nsured, the name and pl ace of business of the prem um finance
conpany, a brief description of the insurance contracts involved
and the anount of the prem um and

(c) Set forth the following itens, where applicable:

(i) The total anobunt of the premum |ess an

item zed listing of any nonrefundabl e charges;

(ii) The amount of the down paynent;

(ti1) The principal balance, which is the
di fference between the anounts stated under subparagraphs (i) and
(i1) of this paragraph;

(iv) The amount of the interest and the annual
percent age rate;

(v) The bal ance payabl e by the insured, neaning
the sum of anounts stated under subparagraphs (iii) and (iv) of
t hi s paragraph; and

(vi) The nunber of installnents required, the
anount of each installnent expressed in dollars and the due date
or period thereof.

SECTI ON 8. Section 81-21-15, M ssissippi Code of 1972, is

anended as foll ows:
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81-21-15. (1) A premumfinance conpany shall not charge,
contract for, receive or collect any interest or service charge
other than as permtted in this section.

(2) The interest is to be conputed on the bal ance of the
prem uns due, after subtracting the down paynment nade by the
insured in accordance with the prem um finance agreenent, fromthe
effective date of the insurance contract or as otherw se agreed to
by the parties, for which the prem uns are bei ng advanced, to the
date when the final installnment of the prem umfinance agreenent
i s payable.

(3) Notw thstanding any provision of law to the contrary,
for any | oan or extension of credit in an anount of Ten Thousand
Dol lars ($10,000.00) or less, made by a |licensee under this
chapter, the licensee nmay contract for and receive any finance
charge agreed to in witing by the |licensee and the insured, not
to exceed twenty-four percent (24% per annum on the unpaid
bal ance; * * * however, if the loan or extension of credit is in
an anount nore than Ten Thousand Dol |l ars ($10, 000. 00), the
| i censee nmay contract for and receive any finance charge agreed to
in witing by the Iicensee and the insured.

(4) Notwi thstanding the provisions of any prem um finance

agreenent, any insured shall receive a refund of the unearned

finance charge, based on the Rule of 78 s, upon the voluntary

prepaynent of the obligation in full or upon the cancell ation of

such contract. Were the ambunt of the refund credit is | ess than

Three Dollars ($3.00), no refund need be nade.

SECTION 9. Section 81-21-21, M ssissippi Code of 1972, is
amended as foll ows:

81-21-21. (1) Wenever a financed insurance contract is

cancel l ed, the prem um finance conpany shall return whatever gross

unearned prem uns are due under the insurance contract, cal cul ated
pro rata unless otherwise required by law, directly to the * * *
account of the insured or insureds as soon as reasonably possible,
H B. No. 786 *HRO7/R943CS*
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but in no event later than thirty (30) days after the effective
date of cancell ation.

(2) |If a premumis subject to an audit to determ ne the
final prem um anount, the gross unearned prem um shall be

cal cul at ed upon the deposit prem um and the prem um finance

conpany shall return whatever gross unearned prem uns are due
based upon that deposit to * * * the account of the insured.

(3) If that the crediting of return premuns to the account
of the insured results in a surplus over the anobunt due fromthe
i nsured, the premium finance conpany shall refund such excess to
the insured, provided that no such refund shall be required if it
amounts to |l ess than Three Dol lars ($3.00).

SECTI ON 10. This act shall take effect and be in force from

and after its passage.
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