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Representati ve McBride To: Judiciary B
Appropri ations

HOUSE BI LL NO. 632

AN ACT TO AMEND SECTI ONS 31-5-25, 31-5-27, 87-7-3 AND 87-7-5,
M SSI SSI PPl CODE OF 1972, TO REVISE THE TI ME PERI OD FOR PAYMENT TO
CONTRACTORS; TO PROVI DE FOR PAYMENT OF COLLECTI ON COSTS | NCLUDI NG
ATTORNEYS' FEES; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 31-5-25, M ssissippi Code of 1972, is
amended as foll ows:

31-5-25. (1) Al suns due contractors under all public
construction contracts shall be paid as foll ows:

(a) Partial, progress or interimpaynents: Al

partial, progress or interimpaynents or nonies owed contractors
shall be paid when due and payabl e under the ternms of the

contract. If they are not paid within thirty (30) cal endar days

fromthe day they were due and payabl e, then they shall bear
interest fromthe due date until paid at the rate of one percent

(199 per nonth until fully paid and the party liable for paynent

shall also pay all costs of collection including attorneys' fees.

(b) Final paynents: The final paynent of all nonies
owed contractors shall be due and payabl e:

(i) At the conpletion of the project or after the
wor k has been substantially conpleted in accordance with the terns
and provisions of the contract;

(ii) When the owner beneficially uses or occupies
the project except in the case where the project involves
renovation or alteration to an existing facility in which the
owner mai ntains beneficial use or occupancy during the course of

t he project;
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(ti1) Wen the project is certified as having been
conpleted by the architect or engineer authorized to nake such
certification; or

(tv) \Wien the project is certified as having been
conpl eted by the contracting authority representing the State of
M ssissippi or any of its political subdivisions, whichever event
shal | first occur.

If the contractor is not paid in full within thirty (30)

cal endar days fromthe first occurrence of one (1) of the
above-nentioned events, then said final paynment shall bear
interest fromthe date of said first occurrence at the rate of one

percent (1% per nonth until fully paid and the party liable for

paynment shall also pay all costs of collection including

attorneys' fees.

In no event shall said final paynent due the contractor be
made until the consent of the contractor's surety has been
obtained in witing and delivered to the proper contracting
authority.

(c) Contracts for the construction of prison facilities
| et or approved by the State Prison Enmergency Construction and
Managenment Board when exercising its enmergency powers to renove
two thousand (2,000) inmates fromcounty jails are exenpt from
this section; however, this exenption does not apply to contracts
for the construction of private correctional facilities and
additional facilities at the South M ssissippi Correctional
Institution and the Central M ssissippi Correctional Facility.
Thi s paragraph shall stand repealed fromand after July 1, 1996.

(2) Contractors shall submt nonthly certification to the
proj ect engineer or architect indicating paynments to
subcontractors on prior paynent request.

SECTION 2. Section 31-5-27, M ssissippi Code of 1972, is

anended as foll ows:
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31-5-27. \Wen a contractor receives any paynent under a
public construction contract, the contractor shall, upon receipt
of that paynent, pay each subcontractor and material supplier in
proportion to the percentage of work conpl eted by each
subcontractor and material supplier. [|f for any reason the
contractor receives less than the full paynment due under the
public construction contract, the contractor shall be obligated to
di sburse on a pro rata basis those funds received, wth the
contractor, subcontractors and material suppliers each receiving a
prorated portion based on the anount due on the paynent. |[If the
contractor w thout reasonable cause fails to nake any paynent to
hi s subcontractors and material suppliers within fifteen (15) days
after the recei pt of paynent under the public construction
contract, the contractor shall pay to his subcontractors and
material suppliers, in addition to the paynent due them a penalty
in the anmount of one-half of one percent (1/2 of 1% per day of
t he del i nquency, calculated fromthe expiration of the fifteen-day
period until fully paid. The total penalty shall not exceed
fifteen percent (15% of the outstanding bal ance due. The

contractor shall also be liable for all costs of collection

i ncl udi ng attorneys' fees.

SECTION 3. Section 87-7-3, M ssissippi Code of 1972, is
amended as fol |l ows:

87-7-3. Al suns due prine contractors under al
construction contracts, except public construction contracts,
shall be paid as foll ows:

(a) Partial, progress or interimpaynents: Al
partial, progress or interim paynments or nonies owed contractors
shal | be paid when due and payabl e under the terns of the

contract. |If they are not paid within thirty (30) cal endar days

fromthe day they were due and payable, then they shall bear

interest fromthe due date at the rate of one percent (1% per
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nonth until fully paid and the party liable for paynent shall al so

pay all costs of collection including attorneys' fees.

(b) Final paynents: The final paynment of all nonies
owed contractors shall be due and payabl e:

(1) At the conpletion of the project or after the
wor k has been substantially conpleted in accordance with the terns
and provisions of the contract;

(i1i1) \When the owner beneficially uses or occupies
the project except in the case where the project involves
renovation or alteration to an existing facility in which the
owner nmai ntains beneficial use or occupancy during the course of
the project; or

(ti1) Wen the project is certified as having been
conpleted by the architect or engineer authorized to nake such
certification, whichever event shall first occur.

If the contractor is not paid in full within thirty (30)

cal endar days fromthe first occurrence of one (1) of the
above-nentioned events, then the final paynment shall bear interest
fromthe date of such first occurrence at the rate of one percent

(19 per nonth until fully paid and the party |liable for paynent

shall also pay all costs of collection including attorneys' fees.

In no event shall the final paynent due the contractor be
made until the consent of the contractor's surety has been
obtained in witing and delivered to the proper contracting
authority.

SECTION 4. Section 87-7-5, M ssissippi Code of 1972, is
anmended as foll ows:

87-7-5. \Wen a prine contractor receives any paynent from
t he owner under a construction contract, other than a public
construction contract, the prinme contractor shall, upon receipt of
t hat paynent, pay each subcontractor and nmaterial supplier in
proportion to the percentage of work conpleted by each such

subcontractor and material supplier. |If for any reason the prine
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contractor receives less than the full paynent due fromthe owner,
the prime contractor shall be obligated to disburse on a pro rata
basis those funds received, with the prine contractor,
subcontractors and material suppliers each receiving a prorated
portion based on the anbunt due on the paynent. |[If the prinme
contractor w thout reasonable cause fails to nake any paynent to
hi s subcontractors and material suppliers within fifteen (15) days
after the recei pt of paynent fromthe owner under the construction
contract, the prine contractor shall pay to his subcontractors and
material suppliers, in addition to the paynent due them a penalty
in the anmount of one-half of one percent (1/2 of 1% per day of

t he del i nquency, calculated fromthe expiration of the fifteen-day
period until fully paid. The total penalty shall not exceed
fifteen percent (15% of the outstanding bal ance due. The

contractor shall also be liable for all costs of collection

i ncluding attorneys' fees. The provisions of this section shal

not be applicable to contracts for the construction of
single-famly dwellings.
SECTION 5. This act shall take effect and be in force from

and after July 1, 2004.
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