M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Representative Watson To: Judiciary A

HOUSE BI LL NO. 399

1 AN ACT TO REENACT SECTI ONS 41-29-501 THROUGH 41-29- 536,

2 MSSISSIPPI CODE OF 1972, WHI CH PROVI DE THE AUTHORI TY FOR THE

3 I NTERCEPTI ON OF W RE OR ORAL COVMUNI CATI ONS BY THE BUREAU OF

4 NARCOTI CS; TO AMEND SECTI ON 41-29-537, M SSI SSI PPl CODE OF 1972,
5 TO EXTEND THE REPEAL DATE ON THE REENACTED SECTI ONS; AND FOR

6 RELATED PURPCSES.

7 BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI :
8 SECTION 1. Section 41-29-501, M ssissippi Code of 1972, is
9 reenacted as foll ows:

10 41-29-501. As used inthis article, the followi ng terns

11 shall have the neaning ascribed to them herein unless the context
12 requires otherw se:

13 (a) "Aggrieved person" means a person who was a party
14 to an intercepted wire, oral or other communication or a person
15 against whomthe interception was directed.

16 (b) "Comuni cation conmon carrier” has the neaning

17 given the term"comon carrier” by 47 USCS 153(h) and shall also
18 nmean a provider of conmunication services.

19 (c) "Contents,"” when used with respect to a wire, oral
20 or other comrunication, includes any information concerning the
21 identity of the parties to the comruni cation or the existence,

22 substance, purport or neaning of that comrunication.

23 (d) "Covert entry" neans any entry into or onto

24 prem ses which if made without a court order allow ng such an

25 entry under this article would be a violation of crimnal |aw.

26 (e) "Director” neans the Director of the Bureau of

27 Narcotics or, if the director is absent or unable to serve, the
28 Assistant Director of the Bureau of Narcotics.
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(f) "Electronic, nechanical or other device" neans a
device or apparatus primarily designed or used for the
nonconsensual interception of wire, oral or other comrunications.

(g) "Intercept"” means the aural or other acquisition of
the contents of a wre, oral or other comunication through the
use of an electronic, nmechanical or other device.

(h) "lInvestigative or |aw enforcenent officer” nmeans an
officer of this state or of a political subdivision of this state
who is enpowered by |aw to conduct investigations of, or to nake
arrests for, offenses enunerated in Section 41-29-505, or an
attorney authorized by law to prosecute or participate in the
prosecution of such offenses.

(1) "Judge of conpetent jurisdiction" nmeans a justice
of the Suprenme Court or a circuit court judge.

(j) "Oral conmunication"” nmeans an oral comuni cation
uttered by a person exhibiting an expectation that the
communi cation is not subject to interception under circunstances
justifying that expectation.

(k) "Other comrunication” nmeans any transfer of an
el ectronic or other signal, including fax signals, conputer
generated signals, other simlar signals, or any scranbled or
encrypted signal transferred via wire, radio, electronmagnetic,
phot oel ectric or photooptical systemfromone party to another in
whi ch the involved parties may reasonably expect the conmmunication
to be private.

(I') "Prosecutor"” nmeans a district attorney with
jurisdiction in the county in which the facility or place where
the communication to be intercepted is |located or a | egal
assistant to the district attorney if designated in witing by the
district attorney on a case by case basis.

(mM "Residence" neans a structure or the portion of a

structure used as a person's hone or fixed place of habitation to
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whi ch the person indicates an intent to return after any tenporary
absence.
(n) "Wre conmuni cation” nmeans a comuni cation nmade in

whol e or in part through the use of facilities for the
transm ssion of comrunications by the aid of wire, cable or other
| i ke connection between the point of origin and the point of
reception furnished or operated by a person engaged as a commpn
carrier in providing or operating the facilities for the
transm ssion of comruni cations and i ncl udes cordl ess tel ephones,
voi ce pagers, cellular tel ephones, any nobile tel ephone, or any
comuni cati on conducted through the facilities of a provider of
conmmuni cati on services.

SECTION 2. Section 41-29-503, M ssissippi Code of 1972, is
reenacted as foll ows:

41-29-503. The contents of an intercepted wire, oral or
ot her conmmuni cation and evi dence derived froman intercepted wre,
oral or other communi cation may not be received in evidence in any
trial, hearing or other proceeding in or before any court, grand
jury, departnent, officer, agency, requlatory body, |egislative
committee, or other authority of the United States or of this
state or a political subdivision of this state if the disclosure
of that information would be in violation of this article. The
contents of an intercepted wire, oral or other comunication and
evi dence derived froman intercepted comruni cati on may be received
inacivil trial, hearing or other proceeding only if the civil
trial, hearing or other proceeding arises out of a violation of
the crimnal law of this state.

SECTI ON 3. Section 41-29-505, M ssissippi Code of 1972, is
reenacted as foll ows:

41-29-505. A judge of conpetent jurisdiction in the circuit
court district of the |l ocation where the interception of wre,
oral or other communications is sought, or a circuit court

district contiguous to such circuit court district, may issue an
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order authorizing interception of wire, oral or other

communi cations only if the prosecutor applying for the order shows
probabl e cause to believe that the interception wll provide

evi dence of the comm ssion of a felony under the Uniform
Control | ed Substances Law.

SECTION 4. Section 41-29-507, M ssissippi Code of 1972, is
reenacted as foll ows:

41-29-507. (1) No person, agency of the state or political
subdi vision of the state, other than the Bureau of Narcotics, is
aut horized by this article to own, possess, install, operate or
nonitor an el ectronic, nmechanical or other device. The Bureau of
Narcotics may be assisted by an investigative or |aw enforcenent
officer in the operation and nonitoring of an interception of
wire, oral or other communications, provided that an agent of the
Bureau of Narcotics is present at all tines.

(2) The director shall designate, in witing, the agents of
the Bureau of Narcotics who are responsible for the possession,
installation, operation and nonitoring of electronic, nechanical
or other devices for the bureau.

SECTION 5. Section 41-29-509, M ssissippi Code of 1972, is
reenacted as foll ows:

41-29-509. Prior to submtting a request for an order
authorizing interception of wire, oral or other comrunications to
a prosecutor, the director shall receive a witten affidavit from
one or nore agents of the Bureau of Narcotics setting forth the
information required by Section 41-29-513(1). The director shal
submt all information required by Section 41-29-513(1) to the
prosecutor. Upon receipt of the request fromthe director, the
prosecutor shall be authorized to submt an application to a court
of conpetent jurisdiction requesting the court to issue an order
authorizing interception of wire, oral or other comrunications as

provided in Section 41-29-515.
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SECTION 6. Section 41-29-511, M ssissippi Code of 1972, is
reenacted as foll ows:

41-29-511. (1) An investigative or |aw enforcenent officer
who, by any nmeans authorized by this article, obtains know edge of
the contents of a wre, oral or other comunication or evidence
derived from such conmmuni cati on may di scl ose the contents or
evi dence to another investigative or |aw enforcenent officer to
the extent that the disclosure is appropriate to the proper
performance of the official duties of the officer making or
recei ving the disclosure.

(2) An investigative or |aw enforcenent officer who, by any
means authorized by this article, obtains know edge of the
contents of a wire, oral or other conmunication or evidence
derived from such comuni cati on may use the contents or evidence
to the extent the use is appropriate to the proper performnce of
his official duties.

(3) A person who receives, by any neans authorized by this
article, information concerning a wwre, oral or other
comuni cation or evidence derived froma wire, oral or other
comuni cation intercepted in accordance with the provisions of
this article may disclose the contents of such comunication or
t he evi dence derived fromsuch wre, oral or other comunication
while giving testinony under oath in any proceeding held under the
authority of the United States, of this state, or of a political
subdi vision of this state.

(4) An otherwise privileged wire, oral or other
communi cation intercepted in accordance with, or in violation of,
the provisions of this article does not lose its privileged
character, and any evidence derived from such privileged
communi cati on agai nst the party to the privil eged comuni cati on
shal | be considered privileged al so.

(5) When an investigative or | aw enforcenent officer, while

engaged in intercepting wire, oral or other comunications in a
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manner authorized by this article, intercepts wire, oral or other
communi cations relating to of fenses other than those specified in
the order of authorization, the contents of and evi dence derived
fromthe conmmunication nay be disclosed or used as provided by
subsections (1) and (2) of this section. Such contents and any
evi dence derived therefrom may be used under subsection (3) of
this section when authorized by a judge of conpetent jurisdiction
where the judge finds, upon subsequent application, that the
contents were otherwi se intercepted in accordance with the
provisions of this article. The application shall be nmade as soon
as practicable.

SECTION 7. Section 41-29-513, M ssissippi Code of 1972, is
reenacted as foll ows:

41-29-513. (1) To be valid, an application for an order
authorizing the interception of a wire, oral or other
comuni cation nust be nmade in witing under oath to a judge of
conpetent jurisdiction in the circuit court district of the
| ocati on where the interception of wire, oral or other
communi cations is sought, or a circuit court district contiguous
to such circuit court district, and nust state the applicant's
authority to nmake the application. An applicant nust include the
follow ng information in the application:

(a) A statenment that the application has been requested
by the director and the identity of the prosecutor naking the
application;

(b) A full and conplete statenent of the facts and
circunstances relied on by the applicant to justify his belief
that an order should be issued including:

(i) Details about the particular offense that has
been, is being, or is about to be commtted;

(i1i) A particular description of the nature and
| ocation of the facilities fromwhich or the place where the

comuni cation is to be intercepted,
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(ti1) A particular description of the type of
comuni cati on sought to be intercepted; and

(iv) The identity of the person, if known,
commtting the offense and whose comruni cations are to be
i nt er cept ed;

(c) A full and conplete statenent as to whether or not
ot her investigative procedures have been tried and failed or why
they reasonably appear to be unlikely to succeed or to be too
dangerous if tried;

(d) A statenent of the period of time for which the
interception is required to be maintained and, if the nature of
the investigation is such that the authorization for interception
shoul d not automatically term nate when the described type of
communi cation is first obtained, a particular description of the
facts establishing probable cause to believe that additional
comuni cations of the sanme type will occur after the described
type of conmunication is obtained,;

(e) A statenment whether a covert entry wll be
necessary to properly and safely install the w retapping or
el ectroni c surveillance or eavesdropping equi pnent and, if a
covert entry is requested, a statenent as to why such an entry is
necessary and proper under the facts of the particul ar
investigation, including a full and conplete statenent as to
whet her ot her investigative techni ques have been tried and have
failed or why they reasonably appear to be unlikely to succeed or
to be too dangerous if tried or are not feasible under the
circunstances or exigencies of tineg;

(f) A full and conplete statenent of the facts
concerning all applications known to the prosecutor neking the
application that have been previously nade to a judge for
aut horization to intercept wire, oral or other conmunications

i nvolving any of the persons, facilities or places specified in
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the application and of the action taken by the judge on each
application; and

(g) If the application is for the extension of an
order, a statenent setting forth the results already obtained from
the interception or a reasonable explanation of the failure to
obtain results.

(2) The judge may, in an ex parte in canera hearing, require
addi tional testinony or docunentary evidence in support of the
application, and such testinony or docunentary evidence shall be
preserved as part of the application.

SECTI ON 8. Section 41-29-515, M ssissippi Code of 1972, is
reenacted as follows:

41-29-515. (1) Upon receipt of an application, the judge
may enter an ex parte order, as requested or as nodified,
aut horizing interception of wire, oral or other comrunications if
the judge determ nes fromthe evidence submtted by the applicant
t hat:

(a) There is probable cause to believe that a person is
commtting, has commtted, or is about to commt a particular
of fense enunerated in Section 41-29-505;

(b) There is probable cause to believe that particul ar
comuni cations concerning that offense will be obtained through
the interception;

(c) Normal investigative procedures have been tried and
have failed or reasonably appear to be unlikely to succeed or to
be too dangerous if tried;

(d) There is probable cause to believe that the
facilities fromwhich or the place where the wire, oral or other
communi cations are to be intercepted are being used or are about
to be used in connection with the comm ssion of an offense or are
| eased to, listed in the nane of, or commonly used by the person;

and
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(e) A covert entry is or is not necessary to properly
and safely install the electronic, nechanical or other device.

(2) Each order authorizing the interception of a wire or
oral communi cation shall specify:

(a) The identity of the person, if known, whose
communi cations are to be intercepted;

(b) The nature and |l ocation of the comrunications
facilities as to which or the place where authority to intercept
i's granted;

(c) A particular description of the type of
communi cati on sought to be intercepted and a statenent of the
particul ar offense to which it rel ates;

(d) A statenent setting forth the identity of the
prosecutor and stating that the director has requested the
prosecutor to apply for the order authorizing the interception;

(e) The tinme during which the interception is
aut hori zed, including a statenent of whether or not the
interception will automatically term nate when the descri bed
communi cation is first obtained; and

(f) \Wether or not a covert entry is necessary to
properly and safely install wretapping, electronic surveillance
or eavesdroppi ng equi pnent.

(3) The order authorizing the interception of a wire, oral
or other communi cation shall, upon request of the applicant,
direct that a communication common carrier, |andlord, custodian or
ot her person furnish the applicant all information, facilities and
techni cal assistance necessary to acconplish the interception
unobtrusively and with a m ninumof interference with the services
that the carrier, landlord, custodian or other person is providing
t he person whose conmuni cations are to be intercepted. Any
comuni cati on common carrier, |andlord, custodian or other person

furnishing facilities or technical assistance is entitled to
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conpensation by the applicant for the facilities or assistance at
the prevailing rates.

(4) An order entered pursuant to this section may not
authorize the interception of a wire, oral or other comrunication
for longer than is necessary to achieve the objective of the
aut horization, and in no event may it authorize interception for
nore than thirty (30) days. The issuing judge may grant
extensions of an order, but only upon application for an extension
made in accordance with Section 41-29-513 and the court naking the
findings required by subsection (1) of this section. The period
of extension nmay not be | onger than the authorizing judge deens
necessary to achi eve the purposes for which it is granted, and in
no event nay the extension be for nore than thirty (30) days. To
be valid, each order and extension of an order shall provide that
the authorization to intercept be executed as soon as practicable,
be conducted in a way that mnimzes the interception of
comuni cati ons not otherw se subject to interception under this
article, and term nate on obtaining the authorized objective or
within thirty (30) days, whichever occurs sooner.

(5 An order entered pursuant to this section may not
aut horize a covert entry into a residence solely for the purpose
of intercepting a wire conmunicati on.

(6) An order entered pursuant to this section may not
authorize a covert entry into or onto a prem ses for the purpose
of intercepting an oral or other conmunication unless:

(a) The judge, in addition to naking the determ nations
requi red under subsection (1) of this section, determ nes that:

(i) (A The premses into or onto which the
covert entry is authorized or the person whose communi cations are
to be obtained has been the subject of a pen register previously
aut horized in connection with the sane investigation; (B) the
prem ses into or onto which the covert entry is authorized or the

person whose communi cations are to be obtai ned has been the
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subj ect of an interception of wire comuni cations previously

aut horized in connection with the sane investigation; (C) that
such procedures have failed; and (D) if the order is for the

i nterception of other communi cations and requires covert entry, a
court-ordered attenpt to intercept the comruni cati ons w thout
usi ng covert entry nust have been made w t hout success;

(i1) That the procedures enunerated in item (i)
reasonably appear to be unlikely to succeed or to be too dangerous
if tried or are not feasible under the circunstances or exigencies
of time; and

(b) The order, in addition to the matters required to
be specified under subsection (2) of this section, specifies that
the covert entry is for the purpose of intercepting oral
comuni cations of two (2) or nore persons and that there is
probabl e cause to believe they are conmtting, have commtted, or
are about to commt a particular offense enunerated in Section
41-29-505.

(7) The judge of a court of conpetent jurisdiction may issue
an order for the interception of wire, oral or other
comuni cations conducted within a vehicle, vessel, other node of
transportation or any | ocation where a reasonabl e expectation of
privacy m ght exist, provided the requirenents of this section,
where applicable, are net.

(8) \Whenever an order authorizing interception is entered
pursuant to this article, the order may require reports to the
j udge who issued the order show ng what progress has been made
toward achi evenent of the authorized objective and the need for
continued interception. Reports shall be nmade at any interval the
j udge requires.

(9) A judge who issues an order authorizing the interception
of a wire, oral or other conmmunication may not hear a crim nal
prosecution in which evidence derived fromthe interception may be

used or in which the order nmay be an issue.
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(10) An order issued pursuant to this section authorizing
the interception of any cellular, portable, transportable or
nobi | e tel ephone or conmunication instrunent is valid throughout
the State of M ssissippi unless otherw se specified by the issuing
j udge.

SECTION 9. Section 41-29-517, M ssissippi Code of 1972, is
reenacted as follows:

41-29-517. (1) The contents of a wire, oral or other
communi cation intercepted by neans authorized by this article
shall be recorded on tape, wire or other conparable device. The
recording of the contents of a wire, oral or other comrunication
under this subsection shall be done in a way that protects the
recording fromediting or other alterations.

(2) Imediately on the expiration of the period of the order
and all extensions, if any, the recordings shall be made avail abl e
to the judge issuing the order and seal ed under his directions.
Custody of the recordings shall be wherever the judge orders. The
recordi ngs may not be destroyed until at |least ten (10) years
after the date of expiration of the order and the | ast extension,
if any. A recording may be destroyed only by order of the judge
of conpetent jurisdiction who authorized the interception, or his
successor.

(3) Duplicate recordings my be made for use or disclosure
pursuant to subsections (1) and (2) of Section 41-29-511 for
i nvesti gati ons.

(4) The presence of the seal required by subsection (2) of
this section, or a satisfactory explanation of its absence, shal
be a prerequisite for the use or disclosure of the contents of a
wire, oral or other communication or evidence derived fromthe
comuni cati on under subsection (3) of Section 49-29-511.

SECTI ON 10. Section 41-29-519, M ssissippi Code of 1972, is

reenacted as foll ows:
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41-29-519. The judge shall seal each application nade and
order granted under this article. Custody of the applications and
orders shall be wherever the judge directs. An application or
order may be di scl osed only upon a showi ng of good cause before a
judge of conpetent jurisdiction, and may not be destroyed until at
| east ten (10) years after the date it is sealed. An application
or order may be destroyed only by order of the judge of conpetent
jurisdiction for the admnistrative judicial district in which it
was made or granted.

SECTI ON 11. Section 41-29-521, M ssissippi Code of 1972, is
reenacted as foll ows:

41-29-521. A violation of Section 41-29-517 or 41-29-519
shal | be puni shed as contenpt of court.

SECTI ON 12. Section 41-29-523, M ssissippi Code of 1972, is
reenacted as foll ows:

41-29-523. (1) Wthin a reasonable tine but not |ater than
ninety (90) days after the date an application for an order is
denied or after the date an order or the | ast extension, if any,
expires, the judge who granted or denied the application shal
cause to be served upon the persons naned in the order or the
application and any other parties to intercepted comuni cations
deened appropriate by the issuing judge, if any, an inventory,
whi ch shal |l include notice:

(a) O the entry of the order or the application;

(b) O the date of the entry and the period of
aut hori zed interception or the date of denial of the application;
and

(c) That during the authorized period wire, oral or
ot her communi cations were or were not intercepted.

(2) The judge, upon notion, may, in his discretion, nake
avail able for inspection to any person or persons whose oral
communi cati ons have been intercepted, or their counsel, any

portion of an intercepted comunication, application or order that
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the judge determnes is in the interest of justice to disclose to
t hat person.

(3) Upon an ex parte show ng of good cause to the judge, the
serving of the inventory required by this section may be
post poned, but in no event may any evi dence derived from an order
under this article be disclosed in any trial until after such
i nventory has been served.

SECTI ON 13. Section 41-29-525, M ssissippi Code of 1972, is
reenacted as follows:

41-29-525. (1) The contents of an intercepted wire, oral or
ot her communi cation or evidence derived fromthe comuni cati on may
not be received in evidence or otherw se disclosed in a trial,
hearing or other proceeding in a federal or state court unless
each party has been furnished with a copy of the court order and
application under which the interception was authorized or
approved not |less than ten (10) days before the date of the trial,
hearing or other proceeding. The ten-day period may be wai ved by
the judge if he finds that it is not possible to furnish the party
with the information ten (10) days before the trial, hearing or
proceedi ng and that the party wll not be prejudiced by the del ay
in receiving the information.

(2) An aggrieved person charged with an offense in a trial,
hearing or proceeding in or before a court, departnent, officer,
agency, regulatory body, or other authority of the United States
or of this state or a political subdivision of this state, nmay
nove to suppress the contents of an intercepted wire, oral or
ot her communi cation or evidence derived fromthe conmmuni cation on
the ground that:

(a) The comrunication was unlawful |y intercepted;

(b) The order authorizing the interception is
insufficient onits face; or

(c) The interception was not made in conformty with

t he order.
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(3) The notion to suppress shall be nade before the trial,
hearing or proceedi ng unless there was no opportunity to nake the
notion before the trial, hearing or proceeding, or the person was
not aware of the grounds of the notion before the trial, hearing
or proceeding. The hearing on the notion shall be held in canera
upon the witten request of the aggrieved person. |If the notion
is granted, the contents of the intercepted wire, oral or other
comuni cation and evi dence derived fromthe communication shall be
treated as inadm ssible evidence. The judge, on the filing of the
notion by the aggrieved person, shall nmake available to the
aggrieved person or his counsel for inspection any portion of the
i ntercepted comruni cati on or evidence derived fromthe
comuni cation that the judge determines is in the interest of
justice to nmake avail abl e.

(4) Any circuit judge of this state, upon hearing a pretrial
notion regardi ng conversations intercepted by wire pursuant to
this article, or who otherw se becones infornmed that there exists
on such intercepted wire, oral or other comrunication
identification of a specific individual who is not a party or
suspect to the subject of interception:

(a) Shall give notice and an opportunity to be heard on
the matter of suppression of references to that person if
identification is sufficient so as to give notice; or

(b) Shall suppress references to that person if
identification is sufficient to potentially cause enbarrassnment or
har m whi ch out wei ghs the probative value, if any, of the nention
of such person, but insufficient to require the notice provided
for in paragraph (a) of this subsection.

SECTI ON 14. Section 41-29-527, M ssissippi Code of 1972, is
reenacted as follows:

41-29-527. (1) Wthin thirty (30) days after the date an

order or the last extension, if any, expires or after the denial
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of an order, the issuing or denying judge shall report to the
Adm nistrative Ofice of the United States Courts:

(a) The fact that an order or extension was applied
for;

(b) The kind of order or extension applied for;

(c) The fact that the order or extension was granted as
applied for, was nodified or was deni ed;

(d) The period of interceptions authorized by the order
and the nunber and duration of any extensions of the order;

(e) The offense specified in the order or application
or extension;

(f) The identity of the officer making the request and
t he prosecutor making the application; and

(g) The nature of the facilities fromwhich or the
pl ace where conmmuni cations were to be intercepted.

(2) In January of each year each prosecutor shall report to
the Adm nistrative Ofice of the United States Courts the
follow ng information for the precedi ng cal endar year:

(a) The information required by subsection (1) of this
section with respect to each application for an order or extension
made;

(b) A general description of the interceptions nmade
under each order or extension, including the approxinate nature
and frequency of incrimnating comunications intercepted, the
approxi mate nature and frequency of order comruni cations
i ntercepted, the approxi mate nunber of persons whose
communi cations were intercepted, and the approxi mate nature,
anount and cost of the manpower and ot her resources used in the
i nterceptions;

(c) The nunber of arrests resulting frominterceptions
made under each order or extension and the offenses for which
arrests were nade,

(d) The nunmber of trials resulting frominterceptions;
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(e) The nunber of notions to suppress nmade with respect
to interceptions and the nunber granted or denied,

(f) The nunber of convictions resulting from
i nterceptions, the offenses for which the convictions were
obt ai ned, and a general assessnent of the inportance of the
i nterceptions; and

(g) The information required by paragraphs (b) through
(f) of this subsection with respect to orders or extensions
obt ai ned.

(3) Any judge or prosecutor required to file a report with
the Adm nistrative Ofice of the United States Courts shal
forward a copy of such report to the director. On or before
January 5 of each year the director shall submt to the
M ssi ssippi Adm nistrative Ofice of Courts a report of al
intercepts, as defined in this subsection and as required by
federal |aw which relates to statistical data only, conducted
pursuant to this article and term nated during the preceding
cal endar year. Such report shall include:

(a) The report of judges and prosecuting attorneys
forwarded to the director as required by this section;

(b) The nunber of Bureau of Narcotics personnel
aut hori zed to possess, install or operate el ectronic, mechanical
or ot her devices;

(c) The nunber of Bureau of Narcotics and other |aw
enforcenent personnel who participated or engaged in the seizure
of intercepts pursuant to this article during the preceding
cal endar year; and

(d) The total cost to the Bureau of Narcotics of al
activities and procedures relating to the seizure of intercepts
during the precedi ng cal endar year, including costs of equipnent,
manpower and expenses incurred as conpensation for use of

facilities or technical assistance provided by the bureau.
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SECTI ON 15. Section 41-29-529, M ssissippi Code of 1972, is
reenacted as follows:

41-29-529. (1) A person whose wire, oral or other
comuni cation is intercepted, disclosed or used in violation of
this article shall have a civil cause of action against any person
who intercepts, discloses or uses or procures another person to
i ntercept, disclose or use the communication, and is entitled to
recover fromthe person:

(a) Actual damages but not |ess than |iquidated damages
conputed at a rate of One Hundred Dol lars ($100.00) a day for each
day of violation or One Thousand Dol | ars ($1, 000.00), whichever is
hi gher;

(b) Punitive danmages; and

(c) A reasonable attorney's fee and other litigation
costs reasonably incurred.

(2) A good faith reliance on a court order is a conplete
defense to any civil or crimnal action brought under this
article.

SECTI ON 16. Section 41-29-531, M ssissippi Code of 1972, is
reenacted as follows:

41-29-531. This article shall not apply to:

(a) An operator of a switchboard, or an officer,
enpl oyee or agent of a communicati on commobn carrier whose
facilities are used in the transm ssion of a wire conmunicati on,

i ntercepts a communi cation, or who di scloses or uses an

i ntercepted communi cation in the normal course of enploynent while
engaged in an activity that is a necessary incident to the
rendition of service or to the protection of the rights or
property of the carrier of the comunicati on;

(b) An officer, enployee or agent of a communi cation
common carrier who enploys or uses any equi pnent or device which
may be attached to any tel ephonic equi pnent of any subscri ber

which permits the interception and recording of any tel ephonic
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comuni cations solely for the purposes of business service
I nprovenents;

(c) An officer, enployee or agent of a communi cation
common carrier who provides information, facilities or technical
assi stance to an investigative or |aw enforcenent officer who is
aut hori zed as provided by this article to intercept a wre, oral
or ot her conmuni cation;

(d) A person acting under color of |aw who intercepts a
wire, oral or other communication if the person is a party to the
comuni cation, or if one (1) of the parties to the conmunication
has given prior consent to the interception; or

(e) A person not acting under color of |aw who
intercepts a wire, oral or other communication if the person is a
party to the comunication, or if one (1) of the parties to the
communi cati on has given prior consent to the interception unless
the communication is intercepted for the purpose of conmtting any
crimnal or tortious act in violation of the Constitution or |aws
of the United States or of this state, or for the purpose of
comm tting any other injurious act.

SECTION 17. Section 41-29-533, M ssissippi Code of 1972, is
reenacted as foll ows:

41-29-533. (1) Any person who knowi ngly and intentionally
possesses, installs, operates or nonitors an el ectronic,
mechani cal or other device in violation of this article shall be
guilty of a m sdeneanor and, upon conviction thereof, shall be
sentenced to not nore than one (1) year in the county jail or
fined not nore than Ten Thousand Dol | ars ($10, 000. 00), or both.

(2) Any person who violates the provisions of Section
41-29-511 shall be guilty of a felony and, upon conviction
t hereof, shall be sentenced to not nore than five (5) years in the
State Penitentiary and fined not nore than Ten Thousand Dol | ars

($10, 000. 00).
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SECTI ON 18. Section 41-29-535, M ssissippi Code of 1972, is
reenacted as follows:

41-29-535. This article shall not apply to a person who is a
subscri ber to a tel ephone operated by a comruni cati on conmon
carrier and who intercepts a communication on a tel ephone to which
he subscribes. This article shall not apply to persons who are
menbers of the househol d of the subscriber who intercept
comuni cations on a tel ephone in the honme of the subscriber.

SECTI ON 19. Section 41-29-536, M ssissippi Code of 1972, is
reenacted as follows:

41-29-536. (1) Attorneys for the Bureau of Narcotics may
file a notion with a circuit court judge of the circuit court
district in which the subscriber, instrunment or other device
exi sts, for conmunication records which will be material to an
ongoi ng investigation of a felony violation of the Uniform
Control | ed Substances Law.

(2) The notion shall be made in witing, under oath, and
shall include the name of the subscriber, the nunber or nunbers,
and the location of the instrunent or other device, if known and
applicable. The notion shall be acconpanied by an affidavit from
an agent of the Bureau of Narcotics which sets forth facts which
the court shall consider in determning that probable cause exists
to believe that the informati on sought will be material to an
ongoing felony violation of the Uniform Controlled Substances Law.

(3) Upon consideration of the notion and the determ nation
t hat probabl e cause exists, the circuit court judge nmay order a
comuni cati ons common carrier as defined by 47 USCS 153(h) or a
provi der of comruni cation services to provide the Bureau of
Narcotics with comuni cation billing records, call records,
subscri ber information, or other communication record information.
The conmmuni cati ons conmon carrier or the provider of comrunication
services shall be entitled to conpensation at the prevailing rates

fromthe Bureau of Narcotics.
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(4) The circuit court judge shall seal each order issued
pursuant to this section. The contents of a notion, affidavit and
order may not be disclosed except in the course of a judicial
proceedi ng. Any unauthorized di scl osure of a seal ed order, notion
or affidavit shall be punishable as contenpt of court.

SECTI ON 20. Section 41-29-537, M ssissippi Code of 1972, is
amended as foll ows:

41-29-537. Sections 41-29-501 through 41-29-536, M ssissipp
Code of 1972, shall stand repealed on July 1, 2006.

SECTION 21. This act shall take effect and be in force from

and after July 1, 2004.
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