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HOUSE BI LL NO. 314

AN ACT TO AMEND SECTI ON 11-11-3, M SSISSI PPI CODE OF 1972, TO
REVI SE THE VENUE | N GENERAL ClI VIL ACTI ONS; TO AMEND SECTI ON
11-1-63, M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT A PRODUCT
SELLER OTHER THAN A MANUFACTURER SHALL NOT BE LI ABLE FOR A LATENT
DEFECT I F THE SELLER IS A MERE CONDU T WHO PURCHASED THE PRODUCT
FROM A REPUTABLE MANUFACTURER; TO AMEND SECTI ON 11-1-60,

M SSI SSI PPl CODE OF 1972, TO PROVI DE LI M TATI ONS ON NONECONOM C
DAMAGES IN Cl VIL ACTIONS; AND FOR RELATED PURPGOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 11-11-3, M ssissippi Code of 1972, is
amended as foll ows:

11-11-3. Venue for civil actions of which the circuit court
has original jurisdiction shall be * * * in the county where the

first act or omssion giving rise to the cause of action occurred.

Venue nust be proper as to each and every defendant and each and

every plaintiff. Were nmultiple clainms or causes of action are

conbined in one (1) lawsuit, venue nust be proper as to each

separate claimor cause of action. |If the venue is inproper as to

any claimor cause of action against any party, then the cl ains

involving that party that are not in the proper venue shall be

severed and transferred to the county where venue i s proper as to

such clains or causes of action. |If there is no proper venue for

a claimfor any reason, including because the first act or

om ssion giving rise to a claimdid not occur within a M ssissipp

county, such claimshall be dism ssed w thout prejudice.

* * *

SECTION 2. Section 11-1-63, M ssissippi Code of 1972, is

anended as foll ows:
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11-1-63. Subject to the provisions of Section 11-1-64, in
any action for damages caused by a product except for comrerci al
damage to the product itself:

(a) The manufacturer or seller of the product shall not
be liable if the claimnt does not prove by the preponderance of
the evidence that at the time the product left the control of the
manuf acturer or seller:

(i) 1. The product was defective because it
deviated in a material way fromthe manufacturer's specifications
or fromotherw se identical units manufactured to the sane
manuf act uri ng specifications, or

2. The product was defective because it
failed to contain adequate warnings or instructions, or

3. The product was designed in a defective
manner, or

4. The product breached an express warranty
or failed to conformto other express factual representations upon
which the claimant justifiably relied in electing to use the
product; and

(1i) The defective condition rendered the product
unr easonabl y dangerous to the user or consuner; and

(ti1) The defective and unreasonably dangerous
condition of the product proxi mately caused the danmages for which
recovery is sought.

(b) A product is not defective in design or formulation
if the harmfor which the claimnt seeks to recover conpensatory
damages was caused by an inherent characteristic of the product
which is a generic aspect of the product that cannot be elim nated
W t hout substantially conprom sing the product's useful ness or
desirability and which is recogni zed by the ordinary person with
the ordi nary know edge common to the comrunity.

(c) (i) In any action alleging that a product is

defective because it failed to contain adequate warni ngs or
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instructions pursuant to paragraph (a)(i)2 of this section, the
manuf acturer or seller shall not be liable if the claimant does
not prove by the preponderance of the evidence that at the tinme
the product left the control of the manufacturer or seller, the
manuf acturer or seller knew or in |light of reasonably available
know edge shoul d have known about the danger that caused the
damage for which recovery is sought and that the ordinary user or
consuner woul d not realize its dangerous condition.

(11) An adequate product warning or instruction is
one that a reasonably prudent person in the sanme or simlar
ci rcunst ances woul d have provided with respect to the danger and
that communi cates sufficient information on the dangers and safe
use of the product, taking into account the characteristics of,
and the ordinary knowl edge common to an ordi nary consunmer who
purchases the product; or in the case of a prescription drug,
medi cal device or other product that is intended to be used only
under the supervision of a physician or other |icensed
pr of essi onal person, taking into account the characteristics of,
and the ordinary know edge common to, a physician or other
| i censed professional who prescribes the drug, device or other
pr oduct .

(d) In any action alleging that a product is defective
pursuant to paragraph (a) of this section, the manufacturer or
seller shall not be liable if the claimant (i) had know edge of a
condition of the product that was inconsistent with his safety;
(11) appreciated the danger in the condition; and (iii)
deliberately and voluntarily chose to expose hinself to the danger
in such a manner to register assent on the continuance of the
danger ous condi tion.

(e) In any action alleging that a product is defective
pursuant to paragraph (a)(i)2 of this section, the manufacturer or
seller shall not be liable if the danger posed by the product is

known or is open and obvious to the user or consuner of the
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product, or should have been known or open and obvious to the user
or consuner of the product, taking into account the
characteristics of, and the ordinary know edge conmon to, the
persons who ordinarily use or consune the product.

(f) In any action alleging that a product is defective
because of its design pursuant to paragraph (a)(i)3 of this
section, the manufacturer or product seller shall not be liable if
the cl ai mant does not prove by the preponderance of the evidence
that at the time the product left the control of the manufacturer
or seller:

(i) The manufacturer or seller knew, or in |ight
of reasonably avail abl e knowl edge or in the exercise of reasonable
care shoul d have known, about the danger that caused the damage
for which recovery is sought; and

(ii) The product failed to function as expected
and there existed a feasible design alternative that would have to
a reasonabl e probability prevented the harm A feasible design
alternative is a design that would have to a reasonabl e
probability prevented the harmw thout inpairing the utility,
useful ness, practicality or desirability of the product to users
Oor CONSUNErSs.

(g) (i) The manufacturer of a product who is found
| iable for a defective product pursuant to paragraph (a) shal
indemmify a product seller for the costs of litigation, any
reasonabl e expenses, reasonable attorney's fees and any danages
awarded by the trier of fact unless the seller exercised
substantial control over that aspect of the design, testing,
manuf act ure, packaging or |abeling of the product that caused the
harm for which recovery of damages is sought; the seller altered
or nodified the product, and the alteration or nodification was a
substantial factor in causing the harmfor which recovery of
damages i s sought; the seller had actual know edge of the

defective condition of the product at the tine he supplied sane;
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128 or the seller nade an express factual representation about the
129 aspect of the product which caused the harm for which recovery of
130 danmges is sought.

131 (i1) Subparagraph (i) shall not apply unless the
132 seller has given pronpt notice of the suit to the manufacturer
133 within ninety (90) days of the service of the conplaint against
134 the seller.

135 (h) In any action alleging that a product is defective

136 pursuant to paragraph (a) of this section, a product seller other

137 than a manufacturer shall not be liable for a |l atent defect if the

138 seller is a nere conduit who purchased the product froma

139 reputable manufacturer. It is the intent of this section to

140 insulate innocent sellers who are not actively negligent from

141 forumdriven lawsuits. A product seller shall not be considered

142 to have failed to exercise reasonable care with respect to a

143 product based upon an alleged failure to inspect the product if

144 there was no reasonabl e opportunity to inspect the product, or if

145 the inspection in the exercise of reasonable care woul d not have

146 reveal ed that the product was defective.

147 (i) Nothing in this section shall be construed to

148 elimnate any common | aw defense to an action for damages caused
149 by a product.

150 SECTION 3. Section 11-1-60, M ssissippi Code of 1972, is
151 anended as follows:

152 11-1-60. (1) For the purposes of this section, the

153 follow ng words and phrases shall have the neani ngs ascri bed

154 herein unless the context clearly requires otherw se:

155 (a) "Noneconom c damages" neans subjective,

156 nonpecuni ary damages arising fromdeath, pain, suffering,

157 inconveni ence, nental anguish, worry, enotional distress, |oss of
158 society and conpani onship, |loss of consortium bystander injury,
159 physical inpairnment, injury to reputation, humliation,

160 enbarrassnent, * * * other nonpecuni ary damages, and any ot her
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161 theory of damages such as fear of loss, illness or injury. The
162 term "noneconon ¢ danages” shall not include danages for

163 disfigurenent, nor does it include punitive or exenplary danages.
164 (b) "Actual econom c damages" neans objectively

165 verifiable pecuniary danages arising from nedi cal expenses and
166 nedical care, rehabilitation services, custodial care,

167 disabilities, |oss of earnings and earning capacity, |oss of

168 incone, burial costs, |oss of use of property, costs of repair or
169 replacenent of property, costs of obtaining substitute donestic
170 services, loss of enploynent, |oss of business or enploynent

171 opportunities, and other objectively verifiable nonetary | osses.
172 * %k

173 (2) (a) In any civil action for injury if the trier of fact

174 finds the defendant liable, * * * the plaintiff shall not be

175 awarded nore than the followi ng for noneconom c danages:
176 (1) For clainms for causes of action filed on or

177 after July 1, 2003, but before July 1, 2011, the sum of Five

178 Hundred Thousand Dol | ars ($500, 000. 00);

179 (i1i) For clains for causes of action filed on or
180 after July 1, 2011, but before July 1, 2017, the sum of Seven
181 Hundred Fifty Thousand Dol lars ($750, 000.00);

182 (tii) For clains for causes of action filed on or
183 after July 1, 2017, the sumof One MIlion Dollars

184 (%1, 000, 000. 00).

185 * ok

186 (b) The jury shall not be advised of the limtations
187 inposed by this subsection (2) and the judge shall appropriately
188 reduce any award of noneconom ¢ damages that exceeds the

189 applicable limtation.

190 * * %
191 (3) Nothing in this section shall be construed to inpose a
192 Jlimtation on damages for disfigurenent or actual econom c

193 danmges.

H B. No. 314 *HRO3/R583*
04/ HRO3/ R583
PAGE 6 (CIR LH



194
195
196
197
198
199

(4) \Whether an el enent of damages may or may not be

recovered in any action shall not be governed by the provisions of

this section, but shal

be governed by applicable statutory or

comon | aw.

SECTI ON 4.

This act shall take effect and be in force from

and after July 1, 2004.
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