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Representative Flem ng To: Labor

HOUSE BI LL NO. 178

AN ACT TO CREATE THE "FAI R PAY ACT OF 2004" FOR THE PURPGCSE
OF ELI M NATI NG DI SCRI M NATORY WACGE PRACTI CES BASED ON SEX, RACE OR
NATI ONAL ORIG N; TO PROVI DE DEFI NI TI ONS; TO PROVI DE UNLAWFUL
EMPLOYMENT PRACTI CES; TO REQUI RE CERTAI N WAGE DI SCLOSURES TO
EMPLOYEES BY EMPLOYERS; TO PROVI DE REMEDI ES FOR VI OLATI ONS OF THI S
ACT; AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. This act shall be known and nay be cited as the

"Fair Pay Act of 2004."
SECTION 2. The Legislature finds the follow ng:

(a) Despite federal and state | aws banning
di scrimnation in enploynent and pay, in both the private and
public sector, wage differentials persist between wonen and nen
and between mnorities and nonmnorities in the sanme jobs and in
jobs that are dissimlar but that require equival ent conposites of
skill, effort, responsibility and working conditions.
(b) The existence of such wage differentials:
(i) Depresses wages and |iving standards for
enpl oyees necessary for their health and efficiency;
(ii) Reduces famly incones and contributes to the
hi gher poverty rates anong fenmal e-headed and mnority househol ds;
(itii) Prevents the maximumutilization of the
avai | abl e | abor resources;
(iv) Tends to cause |abor disputes, thereby
burdeni ng, affecting and obstructing comerce;
(v) Constitutes an unfair nethod of conpetition,;
and
(vi) Violates the state's public policy against

di scri m nati on.
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(c) Discrimnation in wage-setting practices has pl ayed
a role in depressing wages for wonen and mnorities generally.
(d) Many individuals work in occupations that are
dom nated by individuals of their sanme sex, race or national
origin, and discrimnation in hiring, job assignnent and pronotion
has played a role in establishing and mai ntai ni ng segregated work
forces.
(e) Elimnating discrimnation in conpensation based on
sex, race and national origin wuld have positive effects,
i ncl udi ng:
(i) Providing a solution to problens in the
econony created by discrimnatory wage differentials;
(11) Reducing the nunber of working wonen and
peopl e of color earning | ow wages, thereby |lowering their
i nci dence of poverty during normal working years and in
retirenment; and
(tii) Promoting stable famlies by raising famly
i ncomes.

SECTION 3. It is the purpose of this act to correct and as

rapidly as practicable to elimnate discrimnatory wage practices
based on sex, race or national origin.

SECTION 4. The following terns shall have the neanings

ascri bed herein unless the context clearly indicates otherw se:

(a) The term"enploy"” nmeans to suffer or permt to
wor k.

(b) The term "enpl oyee" neans any person enpl oyed by an
enpl oyer and includes all of an enployer's pernmanent enpl oyees,
whet her working full time or part tine, and any tenporary enpl oyee
enpl oyed by an enpl oyer for a period of at |east three (3) nonths.
"Enpl oyee" shall not include any individual enployed by his

parents, spouse or child.
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(c) The term"enpl oyer” neans any person who enpl oys
three (3) or nore persons and includes the state and all political
subdi vi si ons t her eof .

(d) The term "equival ent jobs" nmeans jobs or
occupations that are equal within the neaning of the Equal Pay Act
of 1963, 29 USCS 206(d), or jobs or occupations that are
dissimlar but whose requirenents are equivalent, when viewed as a
conposite of skills, effort, responsibility and working
condi tions.

(e) The term "person"” neans one or nore individuals,
part nershi ps, associations, corporations, limted liability
conpani es, |egal representatives, trustees, trustees in
bankruptcy, receivers and the state and all political subdivisions
and agenci es thereof.

(f) The term "l abor organi zation" nmeans any
organi zation that exists for the purpose, in whole or in part, of
col l ective bargaining or of dealing with enpl oyers concerning
grievances, terns of conditions of enploynent or of other nutual
aid or protection in connection with enploynent.

(g) The term"market rates"” neans the rates that
enpl oyers within a prescribed geographic area actually pay, or are
reported to pay, for specific jobs, as determ ned by formal or
i nformal surveys, wage studies or other neans.

(h) The term "wages" and wage "rates" includes al
conpensation in any formthat an enployer provides to enployees in
paynment for work done or services rendered, including, but not
limted to, base pay, bonuses, conm ssions, awards, tips or
various forns of nonnonetary conpensation if provided in |lieu of
or in addition to nonetary conpensation and that have econom c
val ue to an enpl oyee.

SECTION 5. (1) It shall be an unl awful enploynment practice

in violation of this chapter for an enployer to discrimnate

bet ween enpl oyees on the basis of sex, race or national origin by:
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(a) Paying wages to enployees at a rate |less than the
rate paid to enpl oyees of the opposite sex or of a different race
or national origin for work in equivalent jobs; or

(b) Paying wages to enployees in a job that is
dom nated by enpl oyees of a particular sex, race or national
origin at a rate less than the rate at which such enpl oyer pays to
enpl oyees in another job that is dom nated by enpl oyees of the
opposite sex or of a different race or national origin for work on
equi val ent j obs.

(2) Notw thstandi ng subsection (1) of this section, it shal
not be an unl awful enploynent practice for an enployer to pay
different wage rates to enpl oyees where such paynents are nade
under:

(a) A bona fide seniority or merit system

(b) A systemthat neasures earnings by quantity or
qual ity of production; or

(c) Any bona fide factor other than sex, race or
national origin; however, wage differentials based on varying
mar ket rates for equivalent jobs or the differing economc
benefits to the enpl oyer of equivalent jobs shall not be
considered differentials based on bona fide factors other than
sex, race or national origin.

(3) An enployer who is paying wages in violation of this
section shall not, in order to conply with the provisions of this
section, reduce the wage of any enpl oyee.

(4) No labor organization or its agents representing
enpl oyees of an enpl oyer havi ng enpl oyees subject to any
provi sions of this act shall cause or attenpt to cause such an
enpl oyer to discrimnate against an enployee in violation of this
section.

(5) The Enpl oynent Security Conm ssion shall pronul gate
gui delines specifying the criteria for determ ning whether a job

is dom nated by enpl oyees of a particular sex, race or national
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origin. Criteria shall include, but not be limted to, factors
such as whether the job has ever been formally classified as or
traditionally considered to be a "male" or "female" or "white" or
"mnority" job; whether there is a history of discrimnation

agai nst wonen or people of color with regard to wages, assignnent
or access to jobs or other terns and conditions of enploynent; and
t he denographi c conposition of the work force in equival ent jobs.
The gui delines shall not include a list of jobs.

SECTION 6. It shall be an unlawful enploynent practice in

violation of this act for an enpl oyer:

(a) To take adverse actions or otherw se discrimnate
agai nst any individual because such individual has opposed any act
or practice made unlawful by this act, has sought to enforce
rights protected under this act or has testified, assisted or
participated in any manner in an investigation, hearing or other
proceeding to enforce this act; or

(b) To discharge or in any other nmanner discrimnate
agai nst, coerce, intimdate, threaten or interfere with any
enpl oyee or any ot her person because the enpl oyee inquired about,
di scl osed, conpared or otherw se discussed the enpl oyee's wages or
t he wages of any other enpl oyee, or because the enpl oyee
exerci sed, enjoyed, aided or encouraged any other person to
exercise or enjoy any right granted or protected by this act.

SECTION 7. (1) Upon the beginning of an individual's

enpl oynent and at |east annually thereafter, every enpl oyer
subject to this act shall provide to each enployee a witten
statenent sufficient to informthe enployee of his or her job
title, wage rate and how the wage is calculated. This notice
shal | be suppl enented whenever an enpl oyee is pronoted or
reassigned to a different position wth the enployer; however, the
enpl oyer is not required to issue supplenental notifications for
tenporary reassignnments that are no greater than three (3) nonths

in duration.
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(2) Every enployer subject to this act shall make and
preserve records that docunent the wages paid to enpl oyees and
t hat docunent and support the nethod, system calculations and
ot her basis used to establish, adjust and determ ne the wage rates
paid to the enpl oyer's enployees. Every enployer subject to this
act shall preserve such records for such periods of tinme and shal
make such reports fromthe records as shall be prescribed by
regul ation or order by the Enploynent Security Conm ssion.

(3) The regul ations promul gated under this act, relating to
the formof reports required by subsection (2) of this section,
shall provide for protection of the confidentiality of enployees
and shall expressly require that reports shall not include the
nanes or other identifying information from which readers could
discern the identities of enployees. The regulations may al so
identify circunstances that warrant a prohibition on disclosure of
reports of information identifying the enployer.

(4) The Enploynment Security Conm ssion may use the
information and data it collects under subsection (2) of this
section for statistical and research purposes and nmay conpil e and
publish such studies, analyses, reports and surveys based on the
information and data as it may consi der appropriate.

SECTION 8. (1) In any action in which a court or jury finds

that an enpl oyer has engaged in acts that violate Sections 5, 6 or
7 of this act, the court or jury shall award to any affected
enpl oyee or enpl oyees nonetary relief including back pay in an
anount equal to the difference between the enpl oyees' actual
ear ni ngs and what the enpl oyee woul d have earned but for the
enpl oyer's unlawful practices and an additional amount in
conpensatory and punitive damages, as appropriate.

(2) In any action in which a court or jury finds that an
enpl oyer has engaged in acts that violate Section 5, 6 or 7 of
this act, the court shall enjoin the enployer fromcontinuing to

di scrim nate agai nst affected enpl oyees and shall direct the
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193 enployer to conply with the provisions of this act and may order
194 the enployer to take such additional affirmative steps as are
195 necessary, including reinstatenment or reclassification of affected
196 workers, to ensure an end to unlawful discrimnation.

197 (3) In any action in which an affected enpl oyee or enpl oyees
198 prevail in their clains against enployers, the court shall, in
199 addition to any judgnent awarded to the plaintiffs, allow a

200 reasonable attorney's fee, reasonable expert wtness fees and
201 other costs of the action to be paid by the enpl oyer.

202 (4) An action to recover the damages or equitable relief
203 prescribed in this section nmay be mai ntai ned agai nst any enpl oyer
204 in any court of conpetent jurisdiction by any one or nore

205 enployees or their representative for or on behalf of:

206 (a) The enpl oyees; or

207 (b) The enpl oyees and ot her enployees simlarly

208 situated.

209 (5 An action may be brought under this section not |ater
210 than two (2) years after the date of the |ast event constituting
211 the alleged violation for which the action is brought.

212 SECTION 9. This act shall take effect and be in force from
213 and after July 1, 2004.
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