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Representative |shee To: Judiciary A

HOUSE BI LL NO. 85

AN ACT TO PROVI DE FOR THE SUBM SSI ON OF MEDI CAL MALPRACTI CE
CLAI M5 TO MEDI CAL REVI EW PANELS; TO PROVI DE FOR FI LI NG OF REQUESTS
FOR REVI EW TO PROVI DE NOTI CE REQUI REMENTS; TO PROVI DE FOR THE
SELECTI ON OF MEDI CAL REVI EW PANEL MEMBERS AND CHAI RVEN, TO PROVI DE
FOR THE QUALI FI CATI ONS OF THE MEMBERS; TO PROVI DE PROCEDURAL
GUI DELI NES FOR MEDI CAL REVI EW PANELS; TO PROVI DE FOR COMPENSATI ON
OF MEDI CAL REVI EW PANEL MEMBERS; TO PROVI DE FOR THE SUBM SSI ON OF
THE REPORT OF THE MEDI CAL REVI EW PANEL; AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. (1) (a) Al nmalpractice clains against health

care providers covered by this act, other than clains validly
agreed for submission to a lawfully binding arbitration procedure,
shall be reviewed by a nedical review panel established as

herei nafter provided for in this section.

(b) (i) The filing of the request for a review of a
claimshall suspend the time within which suit nust be instituted,
in accordance with this act, until ninety (90) days follow ng
notification, by certified mail, as provided in subsection (10) of
this section, to the claimant or his attorney of the issuance of
the opinion by the nedical review panel, in the case of those
health care providers covered by this act, or in the case of a
heal t h care provider agai nst whom a clai mhas been filed under the
provi sions of this act, but who has not qualified under this act,
until sixty (60) days following notification by certified mail to
the claimant or his attorney by the board that the health care
provider is not covered by this act. The filing of a request for
review of a claimshall suspend the running of prescription
against all joint and solidary obligors, and all joint
tort-feasors, including, but not limted to, health care

provi ders, both qualified and not qualified, to the same extent
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that prescription is suspended against the party or parties that
are the subject of the request for review. Filing a request for
review of a malpractice claimas required by this section with any
agency or entity other than the division of adm nistration shal

not suspend or interrupt the running of prescription.

(i1i1) The request for review of the claimunder
this section shall be deened filed on the date of receipt of the
conpl ai nt stanped and certified by the board or on the date of
mailing of the conplaint if nmailed to the board by certified or
registered mil .

(ii1) The board shall dismss a claimninety (90)
days after giving notice by certified mail to the claimant or the
claimant's attorney if no action has been taken by the claimant or
the claimant's attorney to secure the appointnment of an attorney
chairman for the nedical review panel within two (2) years from
the date the request for review of the claimwas filed.

(c) It shall be the duty of the board within fifteen
(15) days of the receipt of the claimto:

(i) Confirmto the claimant that the filing has
been officially received and whether or not the nanmed defendant or
def endants have qualified under this act; and

(iti) Notify all nanmed defendants, whether or not
qualified under the provisions of this act, that a filing has been
made agai nst them and request nade for the formation of a nedical
review panel; and forward a copy of the proposed conplaint to each
named defendant at his |l ast and usual place of residence or his
of fice.

(2) (a) (i) 1. No action against a health care provider
covered by this act, or his insurer, nmay be commenced in any court
before the claimant's proposed conpl ai nt has been presented to a
nmedi cal review panel established pursuant to this section.

2. Acertificate of enrollnment issued by the

board shall be admtted in evidence.
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(i1i) However, with respect to an act of
mal practi ce which occurs after July 1, 2003, if an opinion is not
rendered by the panel within twelve (12) nonths after the date of
notification of the selection of the attorney chairnman by the
executive director to the selected attorney and all other parties
pursuant to paragraph (a) of subsection (3) of this section, suit
may be instituted against a health care provider covered by this
act. However, either party nay petition a court of conpetent
jurisdiction for an order extending the twelve-nonth period
provided in this subsection for good cause shown. After the
twel ve-nonth period provided for in this subsection or any
court-ordered extension thereof, the nedical review panel
established to review the claimant's conpl aint shall be dissol ved
W t hout the necessity of obtaining a court order of dissolution.

(ti1) By agreenent of both parties, the use of the
medi cal review panel may be wai ved.

(b) (i) A health care provider, against whoma claim
has been filed under the provisions of this act, may raise any
exception or defenses available in a court of conpetent
jurisdiction and proper venue at any tinme w thout need for
conpl etion of the review process by the nedical review panel.

(ti) If the court finds that the clai mhad
prescribed or otherwi se was perenpted prior to being filed, the
panel, if established, shall be dissolved.

(c) N nety (90) days after the notification to al
parties by certified mail by the attorney chairman of the board of
the dissolution of the nedical review panel or ninety (90) days
after the expiration of any court-ordered extension as authorized
by paragraph (a) of this subsection, the suspension of the running
of prescription with respect to a qualified health care provider
shal | cease.

(3) The nedical review panel shall consist of three (3)

health care providers who hold unlimted licenses to practice
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their profession in Mssissippi and one (1) attorney. The parties
may agree on the attorney nenber of the nedical review panel or if
no agreenent can be reached, then the attorney nenber of the
medi cal review panel shall be selected in the follow ng manner:

(a) (i) The Ofice of the Cerk of the M ssissipp
Suprenme Court, upon receipt of notification fromthe board, shal
draw five (5) nanes at randomfromthe |ist of attorneys who
reside or maintain an office in the county which woul d be proper
venue for the action in a court of |law. The nanes of judges,
magi strates, district attorneys and assistant district attorneys
shal | be excluded if drawn and new nanes drawn in their place.
After selection of the attorney nanmes, the office of the Cerk of
the Suprene Court shall notify the board of the nanes so sel ected.
It shall be the duty of the board to notify the parties of the
attorney nanes fromwhich the parties nmay choose the attorney
menber of the panel within five (5) days. |If no agreenent can be
reached within five (5) days, the parties shall inmmediately
initiate a procedure of selecting the attorney by each striking
two (2) nanes alternately, with the claimant striking first and so
advising the health care provider of the nane of the attorney so
stricken; thereafter, the health care provider and the clai mant
shall alternately strike until both sides have stricken two (2)
nanes and the remai ning nanme shall be the attorney nenber of the
panel. |If either the plaintiff or defendant fails to strike, the
Clerk of the M ssissippi Suprenme Court shall strike for that party
within five (5) additional days.

(ii) After the striking, the office of the board
shall notify the attorney and all other parties of the name of the
sel ected attorney.

(b) The attorney shall act as chairman of the panel and
in an advisory capacity but shall have no vote. It is the duty of
the chairman to expedite the selection of the other panel nenbers,

to convene the panel, and expedite the panel's review of the
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proposed conplaint. The chairman shall establish a reasonable
schedul e for subm ssion of evidence to the nedical review panel
but nmust allow sufficient time for the parties to nmake full and
adequate presentation of related facts and authorities within
ninety (90) days follow ng selection of the panel.

(c) (i) The plaintiff shall notify the attorney
chai rman and the nanmed defendants of his choice of a health care
provi der nmenber of the nedical review panel within thirty (30)
days of the date of certification of his filing by the board.

(i11) The naned defendant shall then have fifteen
(15) days after notification by the plaintiff of the plaintiff's
choice of his health care provider panelist to nane the
defendant's health care provider panelist.

(tit) If either the plaintiff or defendant fails
to make a selection of health care provider panelist wthin the
time provided, the attorney chairman shall notify by certified
mail the failing party to make such selection within five (5) days
of the receipt of the notice.

(tv) If no selection is made within the five-day
period, then the chairman shall make the sel ection on behal f of
the failing party. The two (2) health care provider panel nenbers
selected by the parties or on their behalf shall be notified by
the chairman to select the third health care provider panel nenber
within fifteen (15) days of their receipt of such notice.

(v) If the two (2) health care provider panel
menbers fail to make such selection within the fifteen-day period
al l owed, the chairman shall then nake the selection of the third
panel nenber and thereby conplete the panel.

(vi) The qualification and selection of physician
nmenbers of the nedical review panel shall be as foll ows:

1. Al physicians who hold a license to
practice nedicine in the State of M ssissippi and who are engaged

in the active practice of nedicine in this state, whether in the
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teachi ng profession or otherw se, shall be available for
sel ection.

2. Each party to the action shall have the
right to select one (1) physician and upon sel ection the physician
shall be required to serve.

3. \Wien there are nultiple plaintiffs or
def endants, there shall be only one (1) physician sel ected per
side. The plaintiff, whether single or multiple, shall have the
right to select one (1) physician, and the defendant, whether
single or multiple, shall have the right to select one (1)
physi ci an.

4. A panelist so selected and the attorney
menber selected in accordance with this subsection shall serve
unl ess for good cause shown nay be excused. To show good cause
for relief fromserving, the panelist shall present an affidavit
to a judge of a court of conpetent jurisdiction and proper venue
whi ch shall set out the facts show ng that service woul d
constitute an unreasonabl e burden or undue hardship. A health
care provider panelist may al so be excused from serving by the
attorney chairman if during the previous twelve-nonth period he
has been appointed to four (4) other nedical review panels. In
ei ther such event, a replacenent panelist shall be selected within
fifteen (15) days in the same manner as the excused paneli st.

5. If there is only one (1) party defendant
which is not a hospital, community blood center, tissue bank, or
anbul ance service, all panelists except the attorney shall be from
the sanme class and specialty of practice of health care provider
as the defendant. |[If there is only one (1) party defendant which
is a hospital, comunity bl ood center, tissue bank or anbul ance
service, all panelists except the attorney shall be physicians.

If there are clains against nultiple defendants, one or nore of
whom are health care providers other than a hospital, comunity

bl ood center, tissue bank or anbul ance service, the panelists
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sel ected in accordance with this subsection nmay al so be sel ected
fromhealth care providers who are fromthe sane cl ass and
specialty of practice of health care providers as are any of the
def endants other than a hospital, comunity bl ood center, tissue
bank or anbul ance service.

(d) When the nedical review panel is forned, the
chai rman shall within five (5) days notify the board and the
parties by registered or certified mail of the nanes and addresses
of the panel nenbers and the date on which the | ast nenber was
sel ect ed.

(e) Before entering upon their duties, each voting
panel i st shall subscribe before a notary public the foll ow ng
oat h:

"I, (nane), do solemmly swear/affirmthat | wll

faithfully performthe duties of nedical review panel

menber to the best of ny ability and without partiality

or favoritismof any kind. | acknow edge that |

represent neither side and that it is ny lawful duty to

serve with conplete inpartiality and to render a

decision in accordance with | aw and the evi dence."

The attorney panel nenber shall subscribe to the sanme oath
except that in lieu of the |ast sentence thereof the attorney's
oath shall state:

"I acknow edge that | represent neither side and that it

is nmy lawful duty to advice the panel nmenbers concerning

matters of | aw and procedure and to serve as chairman.”

The original of each oath shall be attached to the opinion
rendered by the panel.

(f) The party aggrieved by the alleged failure or
refusal of another to performaccording to the provisions of this
section may petition any district court of proper venue over the
parties for an order directing that the parties conply with the

nedi cal review panel provisions of this act.
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(g) A panelist or a representative or attorney for any
interested party shall not discuss with other nmenbers of a nmedica
revi ew panel on which he serves a claimwhich is to be reviewed by
the panel until all evidence to be considered by the panel has
been submtted. A panelist or a representative or attorney for
any interested party shall not discuss the pending claimwth the
claimant or his attorney asserting the claimor wth a health care
provider or his attorney agai nst whom a cl ai m has been asserted
under this section. A panelist or the attorney chairman shal
disclose in witing to the parties prior to the hearing any
enpl oynent relationship or financial relationship with the
claimant, the health care provider against whoma claimis
asserted, or the attorneys representing the claimnt or health
care provider, or any other relationship that mght give rise to a
conflict of interest for the panelists.

(4) (a) The evidence to be considered by the nedical review
panel shall be pronptly submtted by the respective parties in
witten formonly.

(b) The evidence may consi st of nedical charts, x-rays,
| ab tests, excerpts of treatises, depositions of wtnesses
including parties, affidavits and reports of nedical experts, and
any other form of evidence allowable by the nedical review panel.

(c) Depositions of the parties and w tnesses nay be
taken prior to the convening of the panel.

(d) Upon request of any party, or upon request of any
two (2) panel nmenbers, the clerk of any district court shall issue
subpoenas and subpoenas duces tecumin aid of the taking of
depositions and the production of docunentary evidence for
i nspection and/ or copyi ng.

(e) The chairman of the panel shall advise the panel
relative to any | egal question involved in the review proceedi ng
and shall prepare the opinion of the panel as provided in

subsection (7).
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(f) A copy of the evidence shall be sent to each nenber
of the panel.

(5) Either party, after subm ssion of all evidence and upon
ten (10) days notice to the other side, shall have the right to
convene the panel at a tine and place agreeable to the nenbers of
the panel. Either party may question the panel concerning any
matters relevant to issues to be decided by the panel before the
i ssuance of their report. The chairman of the panel shall preside
at all meetings. Meetings shall be informal.

(6) The panel shall have the right and duty to request and
procure all necessary information. The panel may consult wth
nmedi cal authorities, provided the nanes of such authorities are
submtted to the parties with a synopsis of their opinions and
provided further that the parties may then obtain their testinony
by deposition. The panel may exam ne reports of such other health
care providers necessary to fully informitself regarding the
issue to be decided. Both parties shall have full access to any
material submtted to the panel

(7) The panel shall have the sole duty to express its expert
opi nion as to whether or not the evidence supports the concl usion
that the defendant or defendants acted or failed to act within the
appropriate standards of care. After reviewng all evidence and
after any exam nation of the panel by counsel representing either
party, the panel shall, within thirty (30) days but in all events
W thin one hundred eighty (180) days after the selection of the
| ast panel nenber, render one or nore of the follow ng expert
opi ni ons, which shall be in witing and signed by the panelists,
together with witten reasons for their concl usions:

(a) The evidence supports the conclusion that the
def endant or defendants failed to conply with the appropriate

standard of care as charged in the conplaint.
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(b) The evidence does not support the concl usion that
t he defendant or defendants failed to neet the applicable standard
of care as charged in the conplaint.

(c) That there is a material issue of fact, not
requi ring expert opinion, bearing on liability for consideration
by the court.

(d) \Where paragraph (b) above is answered in the
affirmative, that the conduct conplained of was or was not a
factor of the resultant danages. |If such conduct was a factor,
whet her the plaintiff suffered: (i) any disability and the extent
and duration of the disability, and (ii) any permanent i npairnment
and the percentage of the inpairnent.

(8) Any report of the expert opinion reached by the nedical
revi ew panel shall be adm ssible as evidence in any action
subsequently brought by the claimant in a court of |aw, but such
expert opinion shall not be conclusive and either party shall have
the right to call, at his cost, any nmenber of the nedical review
panel as a witness. |If called, the witness shall be required to
appear and testify. A panelist shall have absolute immunity from
civil liability for all comunications, findings, opinions and
concl usions made in the course and scope of duties prescribed by
this act.

(9 (a) (i) Each physician nenber of the nedical review
panel shall be paid a per diem as provided in Section 25-3-69,
for all work perfornmed as a nenber of the panel exclusive of tinme
involved if called as a witness to testify in a court of |aw
regardi ng the conmuni cations, findings and conclusions nade in the
course and scope of duties as a nenber of the nedical review
panel, and in addition thereto, as reasonable travel expenses as
provided in Section 25-3-41.

(i1) The attorney chairman of the nedical review
panel shall be paid a per diem as provided in Section 25-3-69,

for all work perfornmed as a nenber of the panel exclusive of tinme
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involved if called as a witness to testify in a court of |aw
regardi ng the conmuni cations, findings and conclusions nade in the
course and scope of duties as a nenber of the nedical review
panel, and in addition thereto, reasonable travel expenses as
provided in Section 25-3-41. Additionally, the attorney chairnmn
shall be reinbursed for all reasonabl e out-of-pocket expenses
incurred in performng his duties for each nedical review panel.
The attorney chairman shall submt the amount due himfor all work
performed as a nenber of the panel by affidavit, which shal

attest that he has perforned in the capacity of chairman of the
medi cal review panel and that he was personally present at all the
panel's neetings or deliberations.

(b) (i) The costs of the nedical review panel shall be
paid by the health care provider if the opinion of the nedical
review panel is in favor of said defendant health care provider.

(i1i) The claimnt shall pay the costs of the
nmedi cal review panel if the opinion of the nedical review panel is
in favor of said claimant. However, if the claimant is unable to
pay, the claimnt shall swear under oath to the attorney chairmn
of the nedical review panel that said clainmnt cannot afford the
costs of the nedical review panel as they accrue, then the costs
of the nedical review panel shall be paid by the health care
provider, with the proviso that if the claimant subsequently
receives a settlenment or receives a judgnent, the advance paynent
of the nedical review panel costs wll be offset.

(c) If the nmedical review panel decides that there is a
material issue of fact bearing on liability for consideration by
the court, the claimant and the health care provider shall split
the costs of the nedical review panel. However, in those
instances in which the claimant is unable to pay his share of the
costs of the nedical review panel, the claimant shall swear under
oath by the attorney chairman of the nedical review panel that

sai d claimant cannot pay his share of the costs of the nedical
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revi ew panel as they accrue. The claimant's share of the costs of
t he nedi cal review panel shall then be paid by the health care
provider with the proviso that if the claimant subsequently
receives a settlenent or receives a judgnent, the advance paynent
of the claimant's share of the costs of the nedical review panel

w |l be offset.

(10) The chairman shall submt a copy of the panel's report
to the board and all parties and attorneys by registered or
certified mil wthin five (5) days after the panel renders its
opi ni on.

(11) In the event the nedical review panel after a good
faith effort has been unable to carry out its duties by the end of
t he one- hundred-ei ghty-day period, either party or the board,
after exhausting all renedies available to themunder this
section, may petition the appropriate court of conpetent
jurisdiction for an order to show cause why the panel should not
be di ssolved and the panelists relieved of their duties. The
suspensi on of the running of prescription shall cease sixty (60)
days after the receipt by the claimant or his attorney of the
final order dissolving the nedical review panel, which order shal
be mailed to the claimant or his attorney by certified mail.

(12) \Where the nedical review panel issues its opinion after
the one hundred eighty (180) days required by this section, the
suspensi on of the running of prescription shall not cease until
ninety (90) days following notification by certified mail to the
claimant or his attorney of the issuance of the opinion as
requi red by subsection (10) of this section.

(13) Legal interest shall accrue fromthe date of filing of
the conplaint with the board on a judgnent rendered by a court in
a suit for nedical mal practice brought after conpliance with this
act .

SECTION 2. This act shall take effect and be in force from

and after July 1, 2004.
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