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Representative Simpson To: Judiciary B

HOUSE BILL NO. 989

AN ACT TO AMEND SECTION 9-11-15, MISSISSIPPI CODE OF 1972, TO
AUTHORIZE JUSTICE COURT JUDGES TO ENTER ORDERS OF NONADJUDICATION
AND EXPUNCTION; TO AMEND SECTIONS 21-23-7, 41-29-150, 43-21-159,
63-11-30, 67-3-70, 99-15-26, 99-15-57, 99-15-59 AND 99-159-71,
MISSISSIPPI CODE OF 1972, TO PROVIDE THAT OFFENSES ELIGIBLE FOR
EXPUNCTION ARE ELIGIBLE FOR NONADJUDICATION AND THAT OFFENSES
ELTIGIBLE FOR NONADJUDICATION ARE ELIGIBLE FOR EXPUNCTION; AND FOR
RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:

SECTION 1. Section 9-11-15, Mississippi Code of 1972, is
amended as follows:

9-11-15. Justice court judges shall hold regular terms of
their courts, at such times as they may appoint, not exceeding two
(2) and not less than one (1) in every month, at the appropriate
justice court courtroom established by the board of supervisors;
and they may continue to hold their courts from day to day so long
as business may require; and all process shall be returnable, and
all trials shall take place at such regular terms, except where it
is otherwise provided; but where the defendant is a nonresident or
transient person, and it shall be shown by the ocath of either
party that a delay of the trial until the regular term will be of
material injury to him, it shall be lawful for the judge to have
the parties brought before him at any reasonable time and hear the
evidence and give judgment or where the defendant is a nonresident
or transient person and the judge and all parties agree, it shall
be lawful for the judge to have the parties brought before him on
the day a citation is made and hear the evidence and give
judgment. Such court shall be a court of record, with all the
power incident to a court of record, including power to fine in

the amount of fine and length of imprisonment as is authorized for
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a municipal court in Section 21-23-7(11]) for contempt of court and

the power to expunge and the power to enter orders of

nonadjudication for offenses which are specified by law as

eligible for expunction or nonadjudication.

SECTION 2. Section 21-23-7, Mississippi Code of 1972, is
amended as follows:

21-23-7. (1) The municipal judge shall hold court in a
public building designated by the governing authorities of the
municipality and may hold court every day except Sundays and legal
holidays if the business of the municipality so requires;
provided, however, the municipal judge may hold court outside the
boundaries of the municipality but not more than within a
sixty-mile radius of the municipality to handle preliminary
matters and criminal matters such as initial appearances and
felony preliminary hearings. The municipal judge shall have the
jurisdiction to hear and determine, without a jury and without a
record of the testimony, all cases charging violations of the
municipal ordinances and state misdemeanor laws made offenses
against the municipality and to punish offenders therefor as may
be prescribed by law. All criminal proceedings shall be brought
by sworn complaint filed in the municipal court. Such complaint
shall state the essential elements of the offense charged and the
statute or ordinance relied upon. Such complaint shall not be
required to conclude with a general averment that the offense is
against the peace and dignity of the state or in violation of the
ordinances of the municipality. He may sit as a committing court
in all felonies committed within the municipality, and he shall
have the power to bind over the accused to the grand jury or to
appear before the proper court having jurisdiction to try the
same, and to set the amount of bail or refuse bail and commit the
accused to jail in cases not bailable. The municipal judge is a
conservator of the peace within his municipality. He may conduct

preliminary hearings in all violations of the criminal laws of
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this state occurring within the municipality, and any person
arrested for a violation of law within the municipality may be
brought before him for initial appearance.

(2) In the discretion of the court, where the objects of
justice would be more likely met, as an alternative to imposition
or payment of fine and/or incarceration, the municipal judge shall
have the power to sentence convicted offenders to work on a public
service project where the court has established such a program of
public service by written guidelines filed with the clerk for
public record. Such programs shall provide for reasonable
supervision of the offender and the work shall be commensurate
with the fine and/or incarceration that would have ordinarily been
imposed. Such program of public service may be utilized in the
implementation of the provisions of Section 99-19-20, and public
service work thereunder may be supervised by persons other than
the sheriff.

(3) The municipal judge may solemnize marriages, take oaths,
affidavits and acknowledgments, and issue orders, subpoenas,
summonses, citations, warrants for search and arrest upon a
finding of probable cause, and other such process under seal of
the court to any county or municipality, in a criminal case, to be
executed by the lawful authority of the county or the municipality
of the respondent, and enforce obedience thereto. The absence of
a seal shall not invalidate the process.

(4) When a person shall be charged with an offense in
municipal court punishable by confinement, the municipal judge,
being satisfied that such person is an indigent person and is
unable to employ counsel, may, in the discretion of the court,
appoint counsel from the membership of The Mississippi Bar
residing in his county who shall represent him. Compensation for
appointed counsel in criminal cases shall be approved and allowed
by the municipal judge and shall be paid by the municipality. The

maximum compensation shall not exceed Two Hundred Dollars
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($200.00) for any one (1) case. The governing authorities of a
municipality may, in their discretion, appoint a public
defender (s) who must be a licensed attorney and who shall receive
a salary to be fixed by the governing authorities.

(5) The municipal judge of any municipality is hereby
authorized to suspend the sentence and to suspend the execution of
the sentence, or any part thereof, on such terms as may be imposed
by the municipal judge. However, the suspension of imposition or
execution of a sentence hereunder may not be revoked after a
period of two (2) years. The municipal judge shall have the power
to establish and operate a probation program, dispute resolution
program and other practices or procedures appropriate to the
judiciary and designed to aid in the administration of justice.
Any such program shall be established by the court with written
policies and procedures filed with the clerk of the court for
public record.

(6) Upon prior notice to the municipal prosecuting attorney
and upon a showing in open court of rehabilitation, good conduct
for a period of two (2) years since the last conviction in any
court and that the best interest of society would be served, the
court may, in its discretion, order the record of conviction of a
person of any or all misdemeanors in that court expunged, and upon
so doing the said person thereafter legally stands as though he
had never been convicted of the said misdemeanor (s) and may
lawfully so respond to any query of prior convictions. This order
of expunction does not apply to the confidential records of law
enforcement agencies and has no effect on the driving record of a
person maintained under Title 63, Mississippi Code of 1972, or any
other provision of said Title 63.

(7) Notwithstanding the provisions of subsection (6) of this
section, a person who was convicted in municipal court of a
misdemeanor before reaching his twenty-third birthday, excluding

conviction for a traffic violation, and who is a first offender,
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may utilize the provisions of Section 99-19-71, to expunge such
misdemeanor conviction.

(8) In the discretion of the court, a plea of nolo
contendere may be entered to any charge in municipal court. Upon
the entry of a plea of nolo contendere the court shall convict the
defendant of the offense charged and shall proceed to sentence the
defendant according to law. The judgment of the court shall
reflect that the conviction was on a plea of nolo contendere. An
appeal may be made from a conviction on a plea of nolo contendere
as in other cases.

(9) TUpon execution of a sworn complaint charging a
misdemeanor, the municipal court may, in its discretion and in
lieu of an arrest warrant, issue a citation requiring the
appearance of the defendant to answer the charge made against him.
On default of appearance, an arrest warrant may be issued for the
defendant. The clerk of the court or deputy clerk may issue such
citations.

(10) The municipal court shall have the power to make rules
for the administration of the court's business, which rules, if
any, shall be in writing filed with the clerk of the court.

(11) The municipal court shall have the power to impose
punishment of a fine of not more than One Thousand Dollars
($1,000.00) or six (6) months' imprisonment, or both, for contempt
of court. The municipal court may have the power to impose
reasonable costs of court, not in excess of the following:

Dismissal of any affidavit, complaint or charge

in municipal coUrt ... ... $ 50.00

Suspension of a minor's driver's license in lieu of

CONVICE IO s v v e e e e e e e e e e e e e e e e e e e e S 50.00

Service of scire facias or return "not found"....... $ 20.00

Causing search warrant to issue or causing prosecution

without reasonable cause or refusing to cooperate

after initiating action......... ... .. ... ... S 100.00
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Certified copy of the court record.................. S 5.00

Service of arrest warrant for failure to answer

citation or traffic summons...................... $ 25.00
Jail cost per day ... ..ttt e e e e e e e e $ 10.00
Any other item of court cost........... ... .. ... . . ... $ 50.00

No filing fee or such cost shall be imposed for the bringing
of an action in municipal court.

(12) A municipal court judge shall not dismiss a criminal
case but may transfer the case to the justice court of the county
if the municipal court judge is prohibited from presiding over the
case by the Canons of Judicial Conduct and provided that wvenue and
jurisdiction are proper in the justice court. Upon transfer of
any such case, the municipal court judge shall give the municipal
court clerk a written order to transmit the affidavit or complaint
and all other records and evidence in the court's possession to
the justice court by certified mail or to instruct the arresting
officer to deliver such documents and records to the justice
court. There shall be no court costs charged for the transfer of
the case to the justice court.

(13) A municipal court judge shall expunge the record of any
case in which an arrest was made, the person arrested was released
and the case was dismissed or the charges were dropped or there
was no disposition of such case.

(14) A municipal court judge is authorized to issue orders

of nonadjudication for offenses which are specified as eligible

for nonadjudication.

SECTION 3. Section 41-29-150, Mississippi Code of 1972, is
amended as follows:

41-29-150. (a) Any person convicted under Section 41-29-139
may be required, in the discretion of the court, as a part of the
sentence otherwise imposed, or in lieu of imprisonment in cases of
probation or suspension of sentence, to attend a course of

instruction conducted by the bureau, the State Board of Health, or
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any similar agency, on the effects, medically, psychologically and
socially, of the misuse of controlled substances. Said course may
be conducted at any correctional institution, detention center or
hospital, or at any center or treatment facility established for
the purpose of education and rehabilitation of those persons
committed because of abuse of controlled substances.

(b) Any person convicted under Section 41-29-139 who is
found to be dependent upon or addicted to any controlled substance
shall be required, as a part of the sentence otherwise imposed, or
in lieu of imprisonment in cases of parole, probation or
suspension of sentence, to receive medical treatment for such
dependency or addiction. The regimen of medical treatment may
include confinement in a medical facility of any correctional
institution, detention center or hospital, or at any center or
facility established for treatment of those persons committed
because of a dependence or addiction to controlled substances.

(c) Those persons previously convicted of a felony under
Section 41-29-139 and who are now confined at the Mississippi
State Hospital at Whitfield, Mississippi, or at the East
Mississippi State Hospital at Meridian, Mississippi, for the term
of their sentence shall remain under the jurisdiction of the
Mississippi Department of Corrections and shall be required to
abide by all reasonable rules and regulations promulgated by the
director and staff of said institutions and of the Department of
Corrections. Any persons so confined who shall refuse to abide by
said rules or who attempt an escape or who shall escape shall be
transferred to the State Penitentiary or to a county jail, where
appropriate, to serve the remainder of the term of imprisonment;
this provision shall not preclude prosecution and conviction for
escape from said institutions.

(d) (1) If any person who has not previously been convicted
of violating Section 41-29-139, or the laws of the United States

or of another state relating to narcotic drugs, stimulant or
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depressant substances, other controlled substances or marihuana is
found to be guilty of a violation of subsection (c) or (d) of
Section 41-29-139, after trial or upon a plea of guilty, the court
may, without entering a judgment of guilty and with the consent of
such person, defer further proceedings and place him on probation
upon such reasonable conditions as it may require and for such
period, not to exceed three (3) years, as the court may prescribe.
Upon violation of a condition of the probation, the court may
enter an adjudication of guilt and proceed as otherwise provided.
The court may, in its discretion, dismiss the proceedings against
such person and discharge him from probation before the expiration
of the maximum period prescribed for such person's probation. If
during the period of his probation such person does not violate
any of the conditions of the probation, then upon expiration of
such period the court shall discharge such person and dismiss the
proceedings against him. Discharge and dismissal under this
subsection shall be without court adjudication of guilt, but a
nonpublic record thereof shall be retained by the bureau solely
for the purpose of use by the courts in determining whether or
not, in subsequent proceedings, such person qualifies under this
subsection. Such discharge or dismissal shall not be deemed a
conviction for purposes of disqualifications or disabilities
imposed by law upon conviction of a crime, including the penalties
prescribed under this article for second or subsequent conviction,
or for any other purpose. Discharge and dismissal under this
subsection may occur only once with respect to any person; and

(2) Upon the dismissal of such person and discharge of
proceedings against him under paragraph (1) of this subsection, or
with respect to a person who has been convicted and adjudged
guilty of an offense under subsection (c) or (d) of Section
41-29-139, or for possession of narcotics, stimulants,
depressants, hallucinogens, marihuana, other controlled substances

or paraphernalia under prior laws of this state, such person, if
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he had not reached his twenty-sixth birthday at the time of the
offense, may apply to the court for an order to expunge or

nonadjudicate from all official records, other than the nonpublic

records to be retained by the bureau under paragraph (1) of this
subsection, all recordation relating to his arrest, indictment,
trial, finding of guilty, and dismissal and discharge pursuant to
this section. If the court determines, after hearing, that such
person was dismissed and the proceedings against him discharged
and that he had not reached his twenty-sixth birthday at the time
of the offense, or that such person had satisfactorily served his
sentence or period of probation and parole, and that he had not
reached his twenty-sixth birthday at the time of the offense, it
shall enter such order. The effect of such order shall be to
restore such person, in the contemplation of the law, to the
status he occupied before such arrest or indictment. No person as
to whom such order has been entered shall be held thereafter under
any provision of any law to be guilty of perjury or otherwise
giving a false statement by reason of his failures to recite or
acknowledge such arrest, or indictment or trial in response to any
inquiry made of him for any purpose.

(e) Every person who has been or may hereafter be convicted
of a felony offense under Section 41-29-139 and sentenced under
Section 41-29-150(c) shall be under the jurisdiction of the
Mississippi Department of Corrections.

(£) It shall be unlawful for any person confined under the
provisions of subsection (b) or (c) of this section to escape or
attempt to escape from said institution, and upon conviction said
person shall be guilty of a felony and shall be imprisoned for a
term not to exceed two (2) years.

(g) It is the intent and purpose of the Legislature to
promote the rehabilitation of persons convicted of offenses under

the Uniform Controlled Substances Law.
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SECTION 4. Section 43-21-159, Mississippi Code of 1972, is
amended as follows:

43-21-159. (1) When a person appears before a court other
than the youth court, and it is determined that the person is a
child under jurisdiction of the youth court, such court shall,
unless the jurisdiction of the offense has been transferred to
such court as provided in this chapter, or unless the child has
previously been the subject of a transfer from the youth court to
the circuit court for trial as an adult and was convicted,
immediately dismiss the proceeding without prejudice and forward
all documents pertaining to the cause to the youth court; and all
entries in permanent records shall be expunged. The youth court
shall have the power to order and supervise the expunction or the
destruction of such records in accordance with Section 43-21-265.

The youth court is authorized to expunge or nonadjudicate the

record of any case within its jurisdiction in which an arrest was
made, the person arrested was released and the case was dismissed
or the charges were dropped or there was no disposition of such
case. In cases where the child is charged with a hunting or
fishing violation or a traffic violation whether it be any state
or federal law, a violation of the Mississippi Implied Consent
Law, or municipal ordinance or county resolution or where the
child is charged with a violation of Section 67-3-70, the
appropriate criminal court shall proceed to dispose of the same in
the same manner as for other adult offenders and it shall not be
necessary to transfer the case to the youth court of the county.
Unless the cause has been transferred, or unless the child has
previously been the subject of a transfer from the youth court to
the circuit court for trial as an adult, except for violations
under the Implied Consent Law, and was convicted, the youth court
shall have power on its own motion to remove jurisdiction from any
criminal court of any offense including a hunting or fishing

violation, a traffic violation, or a violation of Section 67-3-70,
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committed by a child in a matter under the jurisdiction of the
youth court and proceed therewith in accordance with the
provisions of this chapter.

(2) After conviction and sentence of any child by any other
court having original jurisdiction on a misdemeanor charge, and
within the time allowed for an appeal of such conviction and
sentence, the youth court of the county shall have the full power
to stay the execution of the sentence and to release the child on
good behavior or on other order as the youth court may see fit to
make unless the child has previously been the subject of a
transfer from the youth court to the circuit court for trial as an
adult and was convicted. When a child is convicted of a
misdemeanor and is committed to, incarcerated in or imprisoned in
a jail or other place of detention by a criminal court having
proper jurisdiction of such charge, such court shall notify the
youth court judge or the judge's designee of the conviction and
sentence prior to the commencement of such incarceration. The
youth court shall have the power to order and supervise the
destruction of any records involving children maintained by the
criminal court in accordance with Section 43-21-265. However, the
youth court shall have the power to set aside a judgment of any
other court rendered in any matter over which the youth court has
exclusive original jurisdiction, to expunge or destroy the records
thereof in accordance with Section 43-21-265, and to order a
refund of fines and costs.

(3) Nothing in subsection (1) or (2) shall apply to a youth
who has a pending charge or a conviction for any crime over which
circuit court has original jurisdiction.

(4) 1In any case wherein the defendant is a child as defined
in this chapter and of which the circuit court has original
jurisdiction, the circuit judge, upon a finding that it would be
in the best interest of such child and in the interest of justice,

may at any stage of the proceedings prior to the attachment of
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jeopardy transfer such proceedings to the youth court for further
proceedings unless the child has previously been the subject of a
transfer from the youth court to the circuit court for trial as an
adult and was convicted or has previously been convicted of a
crime which was in original circuit court jurisdiction, and the
youth court shall, upon acquiring jurisdiction, proceed as
provided in this chapter for the adjudication and disposition of
delinguent child proceeding proceedings. If the case is not
transferred to the youth court and the youth is convicted of a
crime by any circuit court, the trial judge shall sentence the
youth as though such youth was an adult. The circuit court shall
not have the authority to commit such child to the custody of the
Department of Youth Services for placement in a state-supported
training school.

(5) In no event shall a court sentence an offender over the
age of eighteen (18) to the custody of the Division of Youth
Services for placement in a state-supported training school.

(6) When a child's driver's license is suspended by the
youth court for any reason, the clerk of the youth court shall
report the suspension, without a court order under Section
43-21-261, to the Commissioner of Public Safety in the same manner
as such suspensions are reported in cases involving adults.

(7) No offense involving the use or possession of a firearm
by a child who has reached his fifteenth birthday and which, if
committed by an adult would be a felony, shall be transferred to
the youth court.

SECTION 5. Section 63-11-30, Mississippi Code of 1972, is
amended as follows:

63-11-30. (1) It is unlawful for any person to drive or
otherwise operate a vehicle within this state who (a) is under the
influence of intoxicating liquor; (b) is under the influence of
any other substance which has impaired such person's ability to

operate a motor vehicle; (c) has an alcohol concentration of ten
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one-hundredths percent (.10%) or more for persons who are above
the legal age to purchase alcoholic beverages under state law, or
two one-hundredths percent (.02%) or more for persons who are
below the legal age to purchase alcoholic beverages under state
law, in the person's blood based upon grams of alcohol per one
hundred (100) milliliters of blood or grams of alcohol per two
hundred ten (210) liters of breath as shown by a chemical analysis
of such person's breath, blood or urine administered as authorized
by this chapter; (d) is under the influence of any drug or
controlled substance, the possession of which is unlawful under
the Mississippi Controlled Substances Law; or (e) has an alcohol
concentration of four one-hundredths percent (.04%) or more in the
person's blood, based upon grams of alcohol per one hundred (100)
milliliters of blood or grams of alcohol per two hundred ten (210)
liters of breath as shown by a chemical analysis of such person's
blood, breath or urine, administered as authorized by this chapter
for persons operating a commercial motor vehicle.

(2) (a) Except as otherwise provided in subsection (3),
upon conviction of any person for the first offense of violating
subsection (1) of this section where chemical tests provided for
under Section 63-11-5 were given, or where chemical test results
are not available, such person shall be fined not less than Two
Hundred Fifty Dollars ($250.00) nor more than One Thousand Dollars
($1,000.00), or imprisoned for not more than forty-eight (48)
hours in jail or both; and the court shall order such person to
attend and complete an alcohol safety education program as
provided in Section 63-11-32. The court may substitute attendance
at a victim impact panel instead of forty-eight (48) hours in
jail. In addition, the Department of Public Safety, the
Commissioner of Public Safety or his duly authorized agent shall,
after conviction and upon receipt of the court abstract, suspend
the driver's license and driving privileges of such person for a

period of not less than ninety (90) days and until such person
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attends and successfully completes an alcohol safety education
program as herein provided; provided, however, in no event shall
such period of suspension exceed one (1) year. Commercial driving
privileges shall be suspended as provided in Section 63-1-83.

The circuit court having jurisdiction in the county in which
the conviction was had or the circuit court of the person's county
of residence may reduce the suspension of driving privileges under
Section 63-11-30(2) (a) if the denial of which would constitute a
hardship on the offender, except that no court may issue such an
order reducing the suspension of driving privileges under this
subsection until thirty (30) days have elapsed from the effective
date of the suspension. Hardships shall only apply to first
offenses under Section 63-11-30(1), and shall not apply to second,
third or subsequent convictions of any person violating subsection
(1) of this section. A reduction of suspension on the basis of
hardship shall not be available to any person who refused to
submit to a chemical test upon the request of a law enforcement
officer as provided in Section 63-11-5. When the petition is
filed, such person shall pay to the circuit clerk of the court
where the petition is filed a fee of Fifty Dollars ($50.00), which
shall be deposited into the State General Fund to the credit of a
special fund hereby created in the State Treasury to be used for
alcohol or drug abuse treatment and education, upon appropriation
by the Legislature. This fee shall be in addition to any other
court costs or fees required for the filing of petitions.

The petition filed under the provisions of this subsection
shall contain the specific facts which the petitioner alleges to
constitute a hardship and the driver's license number of the
petitioner. A hearing may be held on any petition filed under
this subsection only after ten (10) days' prior written notice to
the Commissioner of Public Safety, or his designated agent, or the
attorney designated to represent the state. At such hearing, the

court may enter an order reducing the period of suspension.
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The order entered under the provisions of this subsection
shall contain the specific grounds upon which hardship was
determined, and shall order the petitioner to attend and complete
an alcohol safety education program as provided in Section
63-11-32. A certified copy of such order shall be delivered to
the Commissioner of Public Safety by the clerk of the court within
five (5) days of the entry of the order. The certified copy of
such order shall contain information which will identify the
petitioner, including, but not limited to, the name, mailing
address, street address, social security number and driver's
license number of the petitioner.

At any time following at least thirty (30) days of suspension
for a first offense violation of this section, the court may grant
the person hardship driving privileges upon written petition of
the defendant, if it finds reasonable cause to believe that

revocation would hinder the person's ability to:

(i) Continue his employment;

(ii) Continue attending school or an educational
institution; or

(iii) Obtain necessary medical care.

Proof of the hardship shall be established by clear and
convincing evidence which shall be supported by independent
documentation.

(b) Except as otherwise provided in subsection (3),
upon any second conviction of any person violating subsection (1)
of this section, the offenses being committed within a period of
five (5) years, such person shall be fined not less than Six
Hundred Dollars ($600.00) nor more than One Thousand Five Hundred
Dollars ($1,500.00), shall be imprisoned not less than five (5)
days nor more than one (1) year and sentenced to community service
work for not less than ten (10) days nor more than one (1) year.
The minimum penalties shall not be suspended or reduced by the

court and no prosecutor shall offer any suspension or sentence
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reduction as part of a plea bargain. Except as may otherwise be
provided by paragraph (d) of this subsection, the Commissioner of
Public Safety shall suspend the driver's license of such person
for two (2) years. Suspension of a commercial driver's license
shall be governed by Section 63-1-83. Upon any second conviction
as described in this paragraph, the court shall ascertain whether
the defendant is married, and if the defendant is married shall
obtain the name and address of the defendant's spouse; the clerk
of the court shall submit this information to the Department of
Public Safety. Further, the commissioner shall notify in writing,
by certified mail, return receipt requested, the owner of the
vehicle and the spouse, if any, of the person convicted of the
second violation of the possibility of forfeiture of the vehicle
if such person is convicted of a third violation of subsection (1)
of this section. The owner of the wvehicle and the spouse shall be
considered notified under this paragraph if the notice is
deposited in the United States mail and any claim that the notice
was not in fact received by the addressee shall not affect a
subsequent forfeiture proceeding.

For any second or subsequent conviction of any person under
this section, the person shall also be subject to the penalties
set forth in Section 63-11-31.

(c) Except as otherwise provided in subsection (3), for
any third or subsequent conviction of any person violating
subsection (1) of this section, the offenses being committed
within a period of five (5) years, such person shall be guilty of
a felony and fined not less than Two Thousand Dollars ($2,000.00)
nor more than Five Thousand Dollars ($5,000.00), shall be
imprisoned not less than one (1) year nor more than five (5) years
in the State Penitentiary. The minimum penalties shall not be
suspended or reduced by the court and no prosecutor shall offer
any suspension or sentence reduction as part of a plea bargain.

The law enforcement agency shall seize the vehicle operated by any
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person charged with a third or subsequent violation of subsection
(1) of this section, if such convicted person was driving the
vehicle at the time the offense was committed. Such vehicle may
be forfeited in the manner provided by Sections 63-11-49 through
63-11-53. Except as may otherwise be provided by paragraph (e) of
this subsection, the Commissioner of Public Safety shall suspend
the driver's license of such person for five (5) years. The
suspension of a commercial driver's license shall be governed by
Section 63-1-83.

(d) Except as otherwise provided in subsection (3), any
person convicted of a second violation of subsection (1) of this
section shall receive an in-depth diagnostic assessment, and if as
a result of such assessment is determined to be in need of
treatment of his alcohol and/or drug abuse problem, such person
shall successfully complete treatment of his alcohol and/or drug
abuse problem at a program site certified by the Department of
Mental Health. Such person shall be eligible for reinstatement of
his driving privileges upon the successful completion of such
treatment after a period of one (1) year after such person's
driver's license is suspended. Each person who receives a
diagnostic assessment shall pay a fee representing the cost of
such assessment. Each person who participates in a treatment
program shall pay a fee representing the cost of such treatment.

(e) Except as otherwise provided in subsection (3), any
person convicted of a third or subsequent violation of subsection
(1) of this section shall receive an in-depth diagnostic
assessment, and if as a result of such assessment is determined to
be in need of treatment of his alcohol and/or drug abuse problem,
such person shall enter an alcohol and/or drug abuse program
approved by the Department of Mental Health for treatment of such
person's alcohol and/or drug abuse problem. If such person
successfully completes such treatment, such person shall be

eligible for reinstatement of his driving privileges after a
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period of three (3) years after such person's driver's license is
suspended.

(f) The Department of Public Safety shall promulgate
rules and regulations for the use of interlock ignition devices as
provided in Section 63-11-31 and consistent with the provisions
therein. Such rules and regulations shall provide for the
calibration of such devices and shall provide that the cost of the
use of such systems shall be borne by the offender. The
Department of Public Safety shall approve which vendors of such
devices shall be used to furnish such systems.

(3) (a) This subsection shall be known and may be cited as
Zero Tolerance for Minors. The provisions of this subsection
shall apply only when a person under the age of twenty-one (21)
years has a blood alcohol concentration two one-hundredths percent
(.02%) or more, but lower than eight one-hundredths percent
(.08%). If such person's blood alcohol concentration is eight
one-hundredths percent (.08%) or more, the provisions of
subsection (2) shall apply.

(b) Upon conviction of any person under the age of
twenty-one (21) years for the first offense of violating
subsection (1) of this section where chemical tests provided for
under Section 63-11-5 were given, or where chemical test results
are not available, such person shall have his driver's license
suspended for ninety (90) days and shall be fined Two Hundred
Fifty Dollars ($250.00); and the court shall order such person to
attend and complete an alcohol safety education program as
provided in Section 63-11-32. The court may also require
attendance at a victim impact panel.

The circuit court having jurisdiction in the county in which
the conviction was had or the circuit court of the person's county
of residence may reduce the suspension of driving privileges under
Section 63-11-30(2) (a) if the denial of which would constitute a

hardship on the offender, except that no court may issue such an
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order reducing the suspension of driving privileges under this
subsection until thirty (30) days have elapsed from the effective
date of the suspension. Hardships shall only apply to first
offenses under Section 63-11-30(1), and shall not apply to second,
third or subsequent convictions of any person violating subsection
(1) of this section. A reduction of suspension on the basis of
hardship shall not be available to any person who refused to
submit to a chemical test upon the request of a law enforcement
officer as provided in Section 63-11-5. When the petition is
filed, such person shall pay to the circuit clerk of the court
where the petition is filed a fee of Fifty Dollars ($50.00), which
shall be deposited into the State General Fund to the credit of a
special fund hereby created in the State Treasury to be used for
alcohol or drug abuse treatment and education, upon appropriation
by the Legislature. This fee shall be in addition to any other
court costs or fees required for the filing of petitions.

The petition filed under the provisions of this subsection
shall contain the specific facts which the petitioner alleges to
constitute a hardship and the driver's license number of the
petitioner. A hearing may be held on any petition filed under
this subsection only after ten (10) days' prior written notice to
the Commissioner of Public Safety, or his designated agent, or the
attorney designated to represent the state. At such hearing, the
court may enter an order reducing the period of suspension.

The order entered under the provisions of this subsection
shall contain the specific grounds upon which hardship was
determined, and shall order the petitioner to attend and complete
an alcohol safety education program as provided in Section
63-11-32. A certified copy of such order shall be delivered to
the Commissioner of Public Safety by the clerk of the court within
five (5) days of the entry of the order. The certified copy of
such order shall contain information which will identify the

petitioner, including, but not limited to, the name, mailing
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address, street address, social security number and driver's
license number of the petitioner.

At any time following at least thirty (30) days of suspension
for a first offense violation of this section, the court may grant
the person hardship driving privileges upon written petition of
the defendant, if it finds reasonable cause to believe that

revocation would hinder the person's ability to:

(i) Continue his employment;

(ii) Continue attending school or an educational
institution; or

(iii) Obtain necessary medical care.

Proof of the hardship shall be established by clear and
convincing evidence which shall be supported by independent
documentation.

(c) Upon any second conviction of any person under the
age of twenty-one (21) years violating subsection (1) of this
section, the offenses being committed within a period of five (5)
years, such person shall be fined not more than Five Hundred
Dollars ($500.00) and shall have his driver's license suspended
for one (1) vyear.

(d) For any third or subsequent conviction of any
person under the age of twenty-one (21) years violating subsection
(1) of this section, the offenses being committed within a period
of five (5) years, such person shall be fined not more than One
Thousand Dollars ($1,000.00) and shall have his driver's license
suspended until he reaches the age of twenty-one (21) or for two
(2) years, whichever is longer.

(e) Any person under the age of twenty-one (21) years
convicted of a second violation of subsection (1) of this section,
may have the period that his driver's license is suspended reduced
if such person receives an in-depth diagnostic assessment, and as
a result of such assessment is determined to be in need of

treatment of his alcohol and/or drug abuse problem and
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successfully completes treatment of his alcohol and/or drug abuse
problem at a program site certified by the Department of Mental
Health. Such person shall be eligible for reinstatement of his
driving privileges upon the successful completion of such
treatment after a period of six (6) months after such person's
driver's license is suspended. Each person who receives a
diagnostic assessment shall pay a fee representing the cost of
such assessment. Each person who participates in a treatment
program shall pay a fee representing the cost of such treatment.

(£) Any person under the age of twenty-one (21) years
convicted of a third or subsequent violation of subsection (1) of
this section shall complete treatment of an alcohol and/or drug
abuse program at a site certified by the Department of Mental
Health.

(g) The court shall have the discretion to rule that a
first offense of this subsection by a person under the age of
twenty-one (21) years shall be nonadjudicated. Such person shall
be eligible for nonadjudication only once. The Department of
Public Safety shall maintain a confidential registry of all cases
which are nonadjudicated as provided in this paragraph. A judge
who rules that a case is nonadjudicated shall forward such ruling
to the Department of Public Safety. Judges and prosecutors
involved in implied consent violations shall have access to the
confidential registry for the purpose of determining
nonadjudication eligibility. A record of a person who has been
nonadjudicated shall be maintained for five (5) years or until

such person reaches the age of twenty-one (21) years at which time

the record shall be expunged. Any person whose confidential

record has been disclosed in violation of this paragraph shall
have a civil cause of action against the person and/or agency
responsible for such disclosure.

(4) In addition to the other penalties provided in this

section, every person refusing a law enforcement officer's request
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to submit to a chemical test of his breath as provided in this
chapter, or who was unconscious at the time of a chemical test and
refused to consent to the introduction of the results of such test
in any prosecution, shall suffer an additional suspension of
driving privileges as follows:

The Commissioner of Public Safety or his authorized agent
shall suspend the driver's license or permit to drive or deny the
issuance of a license or permit to such person as provided for
first, second and third or subsequent offenders in subsection (2)
of this section. Such suspension shall be in addition to any
suspension imposed pursuant to subsection (1) of Section 63-11-23.
The minimum suspension imposed under this subsection shall not be
reduced and no prosecutor is authorized to offer a reduction of
such suspension as part of a plea bargain.

(5) Every person who operates any motor vehicle in violation
of the provisions of subsection (1) of this section and who in a
negligent manner causes the death of another or mutilates,
disfigures, permanently disables or destroys the tongue, eye, lip,
nose or any other limb, organ or member of another shall, upon
conviction, be guilty of a felony and shall be committed to the
custody of the State Department of Corrections for a period of
time of not less than five (5) years and not to exceed twenty-five
(25) years.

(6) Upon conviction of any violation of subsection (1) of
this section, the trial judge shall sign in the place provided on
the traffic ticket, citation or affidavit stating that the person
arrested either employed an attorney or waived his right to an
attorney after having been properly advised. If the person
arrested employed an attorney, the name, address and telephone
number of the attorney shall be written on the ticket, citation or
affidavit. The judge shall cause a copy of the traffic ticket,
citation or affidavit, and any other pertinent documents

concerning the conviction, to be sent to the Commissioner of
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Public Safety. A copy of the traffic ticket, citation or
affidavit and any other pertinent documents, having been attested
as true and correct by the Commissioner of Public Safety, or his
designee, shall be sufficient proof of the conviction for purposes
of determining the enhanced penalty for any subsequent convictions
of violations of subsection (1) of this section.

(7) Convictions in other states of violations for driving or
operating a vehicle while under the influence of an intoxicating
liquor or while under the influence of any other substance that
has impaired the person's ability to operate a motor vehicle
occurring after July 1, 1992, shall be counted for the purposes of
determining if a violation of subsection (1) of this section is a
first, second, third or subsequent offense and the penalty that
shall be imposed upon conviction for a violation of subsection (1)
of this section.

(8) For the purposes of determining how to impose the
sentence for a second, third or subsequent conviction under this
section, the indictment shall not be required to enumerate
previous convictions. It shall only be necessary that the
indictment state the number of times that the defendant has been
convicted and sentenced within the past five (5) years under this
section to determine if an enhanced penalty shall be imposed. The
amount of fine and imprisonment imposed in previous convictions
shall not be considered in calculating offenses to determine a
second, third or subsequent offense of this section.

(9) Any person under the legal age to obtain a license to
operate a motor vehicle convicted under this section shall not be
eligible to receive such license until the person reaches the age
of eighteen (18) vyears.

(10) Suspension of driving privileges for any person
convicted of violations of Section 63-11-30(1) shall run

consecutively.
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(11) The court may order the use of any ignition interlock
device as provided in Section 63-11-31.

SECTION 6. Section 67-3-70, Mississippi Code of 1972, is
amended as follows:

67-3-70. (1) Except as otherwise provided by Section
67-3-54, any person under the age of twenty-one (21) years who
purchases or possesses any light wine or beer shall be guilty of a
misdemeanor, and upon conviction shall be punished by a fine of
not less than Twenty-five Dollars ($25.00) nor more than Five
Hundred Dollars ($500.00) and/or a sentence to not more than
thirty (30) days community service.

(2) Any person under the age of twenty-one (21) years who
falsely states he is twenty-one (21) years of age or older or
presents any document that indicates he is twenty-one (21) years
of age or older for the purpose of purchasing or possessing any
light wine or beer shall be guilty of a misdemeanor, and upon
conviction shall be punished by a fine of not less than
Twenty-five Dollars ($25.00) nor more than Five Hundred Dollars
($500.00) and/or a sentence to not more than thirty (30) days
community service.

(3) Except as otherwise provided by Section 67-3-54, any
person who knowingly purchases light wine or beer for, or gives or
makes available light wine or beer to a person under the age of
twenty-one (21) years, shall be guilty of a misdemeanor and upon
conviction shall be punished by a fine of not less than One
Hundred Dollars ($100.00) nor more than Five Hundred Dollars
($500.00) and/or a sentence to not more than thirty (30) days
community service.

(4) The term "community service" as used in this section
shall mean work, projects or services for the benefit of the
community assigned, supervised and recorded by appropriate public

officials.
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(5) Any person who has been charged with a violation of
subsections (1) or (2) of this section may, not sooner than one
(1) year after the dismissal and discharge or completion of any
sentence and/or payment of any fine, apply to the court for an
order to expunge from all official records all recordation
relating to his arrest, trial, finding or plea of guilty, and
dismissal and discharge. If the court determines that such person
was dismissed and the proceedings against him discharged or that
such person had satisfactorily served his sentence and/or paid his
fine, it shall enter such order.

(6) The court is authorized to issue an order of

nonadjudication for a first violation of this section.

SECTION 7. Section 99-15-26, Migsissippi Code of 1972, is
amended as follows:

99-15-26. (1) In all criminal cases, felony and
misdemeanor, other than crimes against the person, the circuit or
county court shall be empowered, upon the entry of a plea of
guilty by a criminal defendant, to withhold acceptance of the plea
and sentence thereon pending successful completion of such
conditions as may be imposed by the court pursuant to subdivision
(2) of this section. No person having previously qualified under
the provisions of this section or having ever been convicted of a
felony shall be eligible to qualify for release in accordance with
this section. A person shall not be eligible to qualify for
release in accordance with this section if such person has been
charged (a) with an offense pertaining to the sale, barter,
transfer, manufacture, distribution or dispensing of a controlled
substance, or the possession with intent to sell, barter,
transfer, manufacture, distribute or dispense a controlled
substance, as provided in Section 41-29-139(a) (1), Mississippi
Code of 1972, except for a charge under said provision when the
controlled substance involved is one (1) ounce or less of

marihuana; (b) with an offense pertaining to the possession of one
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(1) kilogram or more of marihuana as provided in Section
41-29-139(c) (2) (D), Mississippi Code of 1972; or (c) with an
offense under the Mississippi Implied Consent Law.
(2) Conditions which the circuit or county court may impose
under subdivision (1) of this section shall consist of:
(a) Reasonable restitution to the victim of the crime.
(b) Performance of not more than nine hundred sixty
(960) hours of public service work approved by the court.
(c) Payment of a fine not to exceed the statutory
limit.
(d) The court may, in its discretion, require the
defendant to remain in the program subject to good behavior for a
period of time not to exceed five (5) years.
(3) Upon successful completion of the court-imposed
conditions permitted by subdivision (2) of this section, the court

shall direct that the cause be dismissed, nonadjudicated and the

case be closed.

(4) The court may expunge the record of any case in which an
arrest was made, the person arrested was released and the case was
dismissed or the charges were dropped or there was no disposition
of such case.

(5) This section shall take effect and be in force from and
after March 31, 1983.

SECTION 8. Section 99-15-57, Mississippi Code of 1972, is
amended as follows:

99-15-57. Any person who pled guilty within six (6) months
prior to the effective date of Section 99-15-26, Mississippi Code
of 1972, and who would have otherwise been eligible for the relief
allowed in such section, may apply to the court in which such

person was sentenced for an order to nonadjudicate or to expunge

from all official public records all recordation relating to his
arrest, indictment, trial, finding of guilty, and sentence. If

the court determines, after hearing, that such person has
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satisfactorily served his sentence or period of probation and
parole, pled guilty within six (6) months prior to the effective
date of Section 99-15-26 and would have otherwise been eligible
for the relief allowed in such section, it may enter such order.
The effect of such order shall be to restore such person, in the
contemplation of the law, to the status he occupied before such
arrest or indictment. No person as to whom such order has been
entered shall be held thereafter under any provision of any law to
be guilty of perjury or otherwise giving a false statement by
reason of his failures to recite or acknowledge such arrest, or
indictment or trial in response to any inquiry made of him for any
purpose. The court may expunge the record of any case in which an
arrest was made, the person arrested was released and the case was
dismissed or the charges were dropped or there was no disposition
of such case.

SECTION 9. Section 99-15-59, Migssissippi Code of 1972, is
amended as follows:

99-15-59. Any person who is arrested, issued a citation, or
held for any misdemeanor and not formally charged or prosecuted
with an offense within twelve (12) months of arrest, or upon
dismissal of the charge, may apply to the court with jurisdiction

over the matter for the charges to be expunged or nonadjudicated.

SECTION 10. Section 99-19-71, Mississippi Code of 1972, is
amended as follows:

99-19-71. Any person who has been convicted of a misdemeanor
before reaching his twenty-third birthday, excluding a conviction
for a traffic violation, and who is a first offender, may petition
the justice, county, circuit or municipal court, as may be

applicable, for an order to nonadjudicate or to expunge any such

conviction from all public records. Upon entering such order, a
nonpublic record thereof shall be retained by the court solely for
the purpose of use by the court in determining whether or not in

subsequent proceedings such person is a first offender. The
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effect of such order shall be to restore such person, in the
contemplation of the law, to the status he occupied before such
arrest. ©No person as to whom such order has been entered shall be
held thereafter under any provision of law to be guilty of perjury
or to have otherwise given a false statement by reason of his
failure to recite or acknowledge such arrest or conviction in
response to any ingquiry made of him for any purpose, except for
the purpose of determining in any subsequent proceedings under
this section, whether such person is a first offender. A justice,
county, circuit or municipal court may expunge the record of any
case in which an arrest was made, the person arrested was released
and the case was dismissed or the charges were dropped or there
was no disposition of such case.

SECTION 11. This act shall take effect and be in force from

and after July 1, 2002.
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