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***Adopted***
AMENDMENT No. 1 PROPOSED TO

Senate Bill NO. 2362

By Representative(s) Committee

Amend by striking all after the enacting clause and inserting

inlieu thereof the follow ng:

SECTION 1. This article shall be known and may be cited as

the "M ssissippi Tel ephonic Solicitation Act."

SECTION 2. The use of the tel ephone to nake all types of

solicitations to consuners is pervasive. This act gives consuners
a tool by which to object to telemarketing calls as these

communi cations can anount to a nui sance, an invasion of privacy,
and can create a health and safety risk for certain consuners who
mai ntain their phone service primarily for energency nedi cal
situations. Notw thstanding any other act or provisions of the
law to the contrary, this article shall control

SECTION 3. For the purposes of this article, the follow ng

words and terns shall have the neani ngs ascribed to them herein:
(a) "Consuner" neans any person to whom has been

assigned in the State of M ssissippi any residential telephone

| ine and correspondi ng tel ephone nunber, and who uses the

residential line for primarily residential purposes.

(b) "Caller ldentification Service" nmeans a type of
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t el ephone service which permts tel ephone subscribers to see the
t el ephone nunber and nanme of incom ng tel ephone calls.

(c) "Telephone solicitor” neans any person, firm
entity, organization, partnership, association, corporation,
charitable entity, or a subsidiary or affiliate thereof, who
engages in any type of tel ephone solicitation on his or her own
behal f or through representatives, independent contractors,
sal espersons, agents, automated dialing nachi nes or others;
however, the term "tel ephone solicitor” does not include any
person engaged in an insurance, real estate or securities business
that is licensed or regulated by the State of M ssi ssippi.

(d) "Telephone solicitation” neans any voice
comuni cati on over the tel ephone line for the purpose of
encouragi ng the purchase or rental of, or investnent in property,
or for the purpose of soliciting a sale of any consunmer goods or
services, but does not include comunications:

(i) To any residential subscriber with that
subscriber's prior express invitation or perm ssion;

(ii) By or on behalf of any person or entity with
whom a residential subscriber has a current business rel ationship;
or

(itii) In connection with an existing debt or
contract, the paynent of which has not been conpleted at the tine
of the call.

(e) "Comm ssion"” neans the M ssissippi Public Service
Conmi ssi on.

(f) "Doing business in this state" refers to businesses
whi ch conduct tel ephonic sales calls froma location in the State
of M ssissippi or fromother states or nations to consuners

|ocated in this state.
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SECTION 4. (1) No telephone solicitor nay nmake or cause to
be nmade any tel ephone solicitation to any consuner in this state
unl ess the tel ephone solicitor has purchased the "no-calls”
dat abase from the conm ssion

(2) No telephone solicitor may make or cause to be nmade any
tel ephone solicitation to any consunmer in this state who has given
notice to the comm ssion of his or her objection to receiving
t el ephone solicitations.

(3) The comm ssion shall establish and operate a "no-calls”
dat abase conposed of a |ist of tel ephone nunbers of consuners who
have given notice of their objection to receiving tel ephone
solicitations.

(4) Each local exchange conpany and each conpeting |oca
exchange carrier shall provide witten notification on a
sem annual basis to each of its consuners, beginning July 1, 2001,
of the opportunity to provide notification to the comm ssion that
t he consuner objects to receiving tel ephone solicitations. The
notification shall be dissem nated at the option of the carrier,
by tel evision, radio or newspaper advertisenents, witten
correspondence, bill inserts or nessages, a publication in the
consuner information pages of the |ocal tel ephone directory, or

any ot her nethod not expressly prohibited by the comm ssion.

SECTION 5. Al telephone solicitors shall register with the
commi ssion prior to conducting any tel ephonic solicitations in the
State of M ssi ssippi.

SECTION 6. The conmission is authorized to pronul gate rul es

necessary to effectuate this article, including, but not limted
to, the follow ng:
(a) Methods by which consuners may give notice to the

commi ssion of their objection to receive solicitations or
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revocation of the notice;

(b) Methods by which a notice of objection becones
effective and the effect of a change of tel ephone nunber on the
noti ce;

(c) Methods by which objections and revocations are
col l ected and added to the database;

(d) Methods by which a person or entity desiring to
make tel ephone solicitation may obtain access to the database as
required to avoid calling the tel ephone nunber of consuners
included in the database;

(e) The process by which the database is updated, and
t he frequency of updates;

(f) The process by which tel ephone solicitors nust
register with the comm ssion for the purpose of conducting
tel ephonic solicitations in the state;

(g) Establishnent of fees to be charged by the
commi ssion to tel ephone solicitors for access to or for paper or
el ectroni c copies of the database on an annual basis; and

(h) Al other matters relating to the database that the
conmmi ssi on deens necessary.

SECTI ON 7. |f the Federal Conmmuni cations Conmi SSion

establishes a single national database of tel ephone nunbers of
consuners who object to receiving tel ephone solicitations, the
commi ssion shall include the portion of the single national

dat abase that relates to the State of M ssissippi in the database
est abl i shed under this article.

SECTI ON 8. | nformati on contai ned in the database established

pursuant to this article my be used and accessed only for the
pur pose of conpliance with this article and shall not be otherw se

subj ect to public inspection or disclosure.
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SECTION 9. Al fees collected under the provisions of this
article shall be deposited into a special fund in the State
Treasury to be expended by the comm ssion for the inplenentation
and adm nistration of this article. At the end of each fiscal
year, unexpended nonies remaining in the fund shall not revert to
any other fund of the state, but shall remain available for
appropriations to admnister this article. The Legislature shal
annual |y appropriate fromthe fund the anobunt necessary for the
adm nistration of this article to the conm ssion.

SECTION 10. Any person or entity who nakes a tel ephone

solicitation to a consuner in this state who is not |listed on the

nost current "no-calls" database shall, at the begi nning of each
call, announce clearly his or her nane, the conpany he or she
represents and the purpose of the call. Such calls may only be

made between the hours of 8:00 a.m and 9:00 p.m No tel ephone
solicitation shall be nmade on a Sunday.

No person or entity who nakes a tel ephone solicitation to a
consuner in this state may knowingly utilize any nethod which
bl ocks or otherw se circunvents the use of Caller ldentification
Servi ce by the consuner

SECTION 11. The commission is authorized to investigate

all eged violations and to initiate proceedings relative to a
violation of this article or any rules and regul ati ons pronul gat ed
pursuant to this article. Such proceedings include, wthout
limtation, proceedings to issue a cease and desist order, and to
i ssue an order inposing a civil penalty not to exceed Five
Thousand Dol | ars ($5,000.00) for each violation. The conmi ssion
shall afford an opportunity for a fair hearing to the all eged
violator(s) after giving witten notice of the time and place for

said hearing. Failure to appear at any such hearing may result in
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the conm ssion finding the alleged violator(s) |iable by default.
Any tel ephone solicitor found to have violated this article,
pursuant to a hearing or by default, may be subject to a civil
penalty not to exceed Five Thousand Dol |l ars ($5, 000.00) for each
violation to be assessed and col |l ected by the comm ssion. Each

t el ephoni ¢ comruni cati on shall constitute a separate violation.

Al'l penalties collected by the comm ssion shall be deposited
in the special fund created herein for the adm nistration of this
article.

The conm ssion may i ssue subpoenas, require the production of
rel evant docunents, adm nister oaths, conduct hearings, and do al
t hi ngs necessary in the course of investigating, determ ning and
adj udi cating an alleged violation.

The renedi es, duties, prohibitions and penalties set forth
under this article shall not be exclusive and shall be in addition
to all other causes of action, renedies and penalties provided by
| aw, including, but not limted to, the penalties provided by
Section 77-1-53.

SECTION 12. Any person who has received a tel ephone

solicitation in violation of this article, or any rules and
regul ati ons pronul gated pursuant to this article, may file a
conplaint with the conm ssion. The conplaint will be processed
pursuant to conpl ai nt procedures established by the comm ssion.

SECTION 13. It shall be a defense in any action or

proceedi ng brought under Section 11 or 12 of this act that the
def endant has established and inpl enented, with due care,
reasonabl e practices and procedures to effectively prevent

tel ephone solicitations in violation of this article.

SECTION 14. The commission is granted personal jurisdiction

over any tel ephone solicitor, whether a resident or a nonresident,
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and even though they are deened not to be a public utility, for

t he purpose of adm nistering the provisions of this article. The
comm ssion is granted personal jurisdiction over any nonresident
t el ephone solicitor, its executor, adm nistrator, receiver,
trustee or any other appointed representative of such nonresident
as to an action or proceeding authorized by this article or any
rul es and regul ati ons pronul gated pursuant to this article as

aut hori zed by Section 13-3-57, and al so upon nonresidents, his or
her executor, adm nistrator, receiver, trustee or any other

appoi nted representative of such nonresident who have qualified
under the laws of this state to do business herein. Service of
sumons and process upon the alleged violator of this article
shall be had or nmade as is provided by the M ssissippi Rules of
Civil Procedure.

SECTION 15. Any party aggrieved by any final order of the

commi ssion pursuant to this article, or any rules and regul ati ons
pronul gated pursuant to this article, shall have the right of
appeal to the Chancery Court of H nds County, M ssissippi, First
Judicial District.

SECTION 16. No provider of telephonic Caller Identification

Servi ce, |ocal exchange tel ephone conpany or |ong distance conpany
certificated by the comm ssion may be held liable for violations
of this article commtted by other persons or entities.

SECTION 17. If any section, paragraph, sentence, phrase or

any part of this article shall be held invalid or
unconstitutional, such holding shall not affect any other section,
par agr aph, sentence, clause, phrase or part of this article which
is not in and of itself invalid or unconstitutional. Moreover, if
the application of this article, or any portion of it, to any

person or circunstance is held invalid, the invalidity shall not
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affect the application of this article to other persons or
ci rcunst ances which can be given effect without the invalid
provi sion or application.
SECTION 18. Sections 1 through 18 of this act shall be
repeal ed on July 1, 2003.
SECTION 19. This act shall be codified as a new article
Wi thin Chapter 3, Title 77, M ssissippi Code of 1972.
SECTI ON 20. This act shall take effect and be in force from

and after July 1, 2001.
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