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To: Public Health and

Senat or (s) Bryan, Browning Vel f ar e

SENATE BI LL NO. 2806

AN ACT TO PROVI DE THAT AN ORGAN DONATI ON MADE BY W LL, BY A
DURABLE POVNER OF ATTORNEY, BY A LIVING WLL OR PURSUANT TO THE
UNI FORM ANATOM CAL G FT ACT SUPERCEDES ANY DECI SI ON BY THE FAM LY
OF THE ORGAN DONOR; TO AMEND SECTI ON 41-41-209, M SSI SSI PPl CODE
OF 1972, TO PROVI DE THE FORM FOR SUCH DECLARATI ON BY AN ORGAN
DONOR; TO AMEND SECTI ON 41-39-15, M SSISSI PPI CODE OF 1972, TO
PROVI DE THAT NO PROTCCOL FOR POTENTI AL ORGAN DONCRS SHALL
SUPERCEDE A VALID G FT OF AN ORGAN;, AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. A gift of all or part of the body nmade (a) by

will, (b) under a Durable Power of Attorney for Health Care
decl aration pursuant to Section 41-41-209, (c) under a Wt hdrawal
of Life-saving Mechanism (Living WIIl) declaration pursuant to
former Section 41-41-107, or (d) under a Uniform Anatom cal G ft
Act declaration pursuant to Section 41-39-39, will supercede and
have precedence over any decision by the famly of the individual
maki ng the organ donati on.

SECTION 2. Section 41-41-209, M ssissippi Code of 1972, is
anmended as foll ows:

41-41-209. The followng formmay be used to create an
advance health-care directive. Sections 41-41-201 through
41-41- 207 and 41-41-211 through 41-41-229 govern the effect of
this or any other witing used to create an advanced heal th-care
directive. An individual may conplete or nodify all or any part
of the followng form

ADVANCE HEALTH CARE DI RECTI VE
Expl anati on

You have the right to give instructions about your own health
care. You al so have the right to nane soneone el se to nake
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heal t h-care decisions for you. This formlets you do either or
both of these things. It also lets you express your w shes
regardi ng the designation of your primary physician. |f you use
this form you may conplete or nodify all or any part of it. You
are free to use a different form

Part 1 of this formis a power of attorney for health care.
Part 1 |lets you nane another individual as agent to make
heal t h-care decisions for you if you becone incapable of making
your own decisions or if you want sonmeone el se to nake those
deci sions for you now even though you are still capable. You may
nane an alternate agent to act for you if your first choice is not
willing, able or reasonably avail able to nmake decisions for you.
Unless related to you, your agent nmay not be an owner, operator,
or enployee of a residential |long-termhealth-care institution at
whi ch you are receiving care.

Unl ess the formyou sign limts the authority of your agent,
your agent may nake all heal th-care decisions for you. This form
has a place for you to limt the authority of your agent. You
need not limt the authority of your agent if you wish to rely on
your agent for all health-care decisions that may have to be nmade.
I f you choose not to limt the authority of your agent, your agent
wi |l have the right to:

(a) Consent or refuse consent to any care, treatnent,
service, or procedure to maintain, diagnose, or otherw se affect a
physi cal or nental condition;

(b) Select or discharge health-care providers and
institutions;

(c) Approve or disapprove diagnostic tests, surgical
procedures, prograns of mnedication, and orders not to resuscitate;
and

(d) Direct the provision, wthholding, or wthdrawal of
artificial nutrition and hydration and all other fornms of health

care.
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Part 2 of this formlets you give specific instructions about
any aspect of your health care. Choices are provided for you to
express your w shes regarding the provision, wthholding, or
w t hdrawal of treatnent to keep you alive, including the provision
of artificial nutrition and hydration, as well as the provision of
pain relief. Space is provided for you to add to the choices you
have made or for you to wite out any additional w shes.

Part 3 of this formlets you designate a physician to have
primary responsibility for your health care.

Part 4 of this formlets you authorize the donation of your

organs at your death, and declares that this decision wll

supercede any deci sion by a nenber of your famly.

After conpleting this form sign and date the format the end
and have the formw tnessed by one of the two alternative nethods
listed below. Gve a copy of the signed and conpleted formto
your physician, to any other health-care providers you may have,
to any health-care institution at which you are receiving care,
and to any health-care agents you have naned. You should talk to
t he person you have naned as agent to nake sure that he or she
under st ands your wi shes and is willing to take the responsibility.

You have the right to revoke this advance heal th-care
directive or replace this format any tine.

PART 1
PONER OF ATTORNEY FOR HEALTH CARE
(1) DESI GNATION OF AGENT: | designate the foll ow ng

i ndi vidual as ny agent to make heal th-care decisions for ne:

(nanme of individual you choose as agent)

(address) (city) (state) (zi p code)
(home phone) (wor k phone)
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OPTIONAL: If | revoke ny agent's authority or if nmy agent is
not willing, able, or reasonably available to nmake a health-care

decision for ne, | designate as ny first alternate agent:

(name of individual you choose as first alternate agent)

(address) (city) (state) (zi p code)

(home phone) (wor k phone)

OPTIONAL: If | revoke the authority of ny agent and first
alternate agent or if neither is willing, able, or reasonably
avai l able to nmake a health-care decision for ne, | designate as ny

second alternate agent:

(nanme of individual you choose as second alternate agent)

(address) (city) (state) (zi p code)

(home phone) (wor k phone)

(2) ACGENT'S AUTHORITY: M agent is authorized to nmake al
heal t h-care decisions for ne, including decisions to provide,
wi thhold, or withdraw artificial nutrition and hydration, and al
other fornms of health care to keep ne alive, except as | state

her e:

(Add additional sheets if needed.)
(3) WHEN AGENT' S AUTHORI TY BECOVES EFFECTI VE: M/ agent's
authority beconmes effective when ny primary physician determ nes
that I amunable to nmake nmy own heal t h-care decisions unless |

mark the following box. If I mark this box [ ], ny agent's
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authority to nmake heal th-care decisions for nme takes effect
i medi ately.

(4) ACENT'S OBLIGATION: My agent shall make health-care
decisions for me in accordance with this power of attorney for
heal th care, any instructions | give in Part 2 of this form and
ny other wi shes to the extent known to ny agent. To the extent ny
wi shes are unknown, ny agent shall nake health-care decisions for
me in accordance with what ny agent determnes to be in ny best
interest. 1In determning nmy best interest, ny agent shal
consi der ny personal values to the extent known to ny agent.

(5) NOM NATI ON OF GUARDI AN: I f a guardian of my person
needs to be appointed for me by a court, | nom nate the agent
designated in this form |If that agent is not wlling, able, or
reasonably available to act as guardian, | nomnate the alternate
agents whom | have naned, in the order designated.

PART 2
| NSTRUCTI ONS FOR HEALTH CARE

If you are satisfied to allow your agent to determ ne what is
best for you in nmaking end-of-life decisions, you need not fil
out this part of the form |If you do fill out this part of the
form you may strike any wordi ng you do not want.

(6) END-OF-LIFE DECISIONS: | direct that ny health-care
provi ders and others involved in nmy care provide, wthhold or
wi thdraw treatnent in accordance with the choice I have marked
bel ow

[ ] (a) Choice Not To Prolong Life

| do not want ny life to be prolonged if (i) | have an
incurable and irreversible condition that will result in nmy death
within a relatively short tinme, (ii) | become unconscious and, to
a reasonabl e degree of nmedical certainty, I will not regain
consciousness, or (iii) the likely risks and burdens of treatnent
woul d outwei gh the expected benefits, or

[ 1] (b) Choice To Prolong Life
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160 | want ny life to be prolonged as | ong as possible

161 wthin the |limts of generally accepted health-care standards.
162 (7) ARTIFICIAL NUTRI TI ON AND HYDRATION:  Artificial

163 nutrition and hydration nust be provided, withheld or withdrawn in
164 accordance with the choice |I have made in paragraph (6) unless |
165 mark the followng box. If | mark this box [ ], artificial

166 nutrition and hydration nust be provided regardl ess of ny

167 condition and regardl ess of the choice I have nmade in paragraph
168 (6).

169 (8) RELIEF FROM PAIN. Except as | state in the follow ng
170 space, | direct that treatnment for alleviation of pain or

171 disconfort be provided at all tines, even if it hastens ny death:

172

173

174 (9) OIHER WSHES: (If you do not agree with any of the
175 optional choices above and wish to wite your ow, or if you w sh

176 to add to the instructions you have given above, you may do so

177 here.) | direct that:

178

179

180 (Add additional sheets if needed.)

181 PART 3

182 PRI MARY PHYSI Cl AN

183 ( OPTI ONAL)

184 (10) | designate the follow ng physician as ny primary

185 physici an:

186

187 (nanme of physi cian)

188

189 (address) (city) (state) (zi p code)
190

191 (phone)
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OPTIONAL: If the physician | have designated above is not
willing, able, or reasonably available to act as ny primary
physi cian, | designate the follow ng physician as ny primry

physi ci an:

(name of physician)

(address) (city) (state) (zi p code)

(phone)
(11) EFFECT OF COPY: A copy of this formhas the sane
effect as the original.

(12) SICGNATURES: Sign and date the form here:

(date) (sign your nane)

(address) (print your nane)

(city) (state)
PART 4
CERTI FI CATE OF AUTHORI ZATI ON FOR ORGAN DONATI ON

(OPTI ONAL)
|, the undersigned, this day of , 20,
desire that ny organ(s) be nade avail able after ny

dem se for

(a) Any licensed hospital, surgeon or physician, for nedical

education, research, advancenent of nedical science, therapy or

transplantation to individuals,

(b) Any accredited nedical school, college or university

engaged in nedi cal education or research, for therapy, educational

research or nedi cal science purposes or any accredited school or

nortuary science;
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(c) Any person operating a bank or storage facility for

bl ood, arteries, eyes, pituitaries, or other human parts, for use

in nedi cal education, research, therapy or transplantation to

i ndi vi dual s;

(d) The donee specified below, for therapy or transplantation

needed by himor her, do hereby donate ny for said

pur pose to (Nane) at (Addr ess) .

| hereby authorize a |icensed physician or surgeon to renove and

preserve for use ny for said purpose.

| specifically provide that this declaration shall supercede and

t ake precedence over any decision by ny famly to the contrary.

Wtnessed this day of , 20

ADDRESS

TELEPHONE

W TNESS

W TNESS

(13) WTNESSES: This power of attorney will not be valid
for maki ng health-care decisions unless it is either (a) signed by
two (2) qualified adult wi tnesses who are personally known to you
and who are present when you sign or acknow edge your signature;
or (b) acknow edged before a notary public in the state.

ALTERNATI VE NO. 1
Wt ness

| declare under penalty of perjury pursuant to Section
97-9-61, M ssissippi Code of 1972, that the principal is
personal ly known to ne, that the principal signed or acknow edged

this power of attorney in ny presence, that the principal appears
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to be of sound m nd and under no duress, fraud or undue influence,
that 1 amnot the person appointed as agent by this docunent, and
that | amnot a health-care provider, nor an enployee of a

heal th-care provider or facility. | amnot related to the
principal by blood, marriage or adoption, and to the best of ny
know edge, | amnot entitled to any part of the estate of the
princi pal upon the death of the principal under a will now

exi sting or by operation of |aw.

(date) (signature of w tness)
(address) (printed name of w tness)
(city) (state)
W t ness

| declare under penalty of perjury pursuant to Section
97-9-61, M ssissippi Code of 1972, that the principal is
personal ly known to ne, that the principal signed or acknow edged
this power of attorney in ny presence, that the principal appears
to be of sound m nd and under no duress, fraud or undue influence,
that 1 amnot the person appointed as agent by this docunment, and
that | amnot a health-care provider, nor an enpl oyee of a

heal t h-care provider or facility.

(date) (signature of w tness)
(address) (printed name of w tness)
(city) (state)

ALTERNATI VE NO. 2

St ate of

County of
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289 On this day of , 1n the year , before

290 ne, (insert nanme of notary public) appeared

291 , personally known to nme (or proved to nme on the

292 basis of satisfactory evidence) to be the person whose nane is
293 subscribed to this instrunent, and acknow edged that he or she
294 executed it. | declare under the penalty of perjury that the
295 person whose nane is subscribed to this instrunment appears to be
296 of sound m nd and under no duress, fraud or undue influence.

297 Notary Seal

298

299 (Signature of Notary Public)

300 SECTION 3. Section 41-39-15, M ssissippi Code of 1972, is
301 anmended as foll ows:

302 41-39-15. (1) For the purposes of this section:

303 (a) "Potential organ donor" neans a patient with a
304 severe neurological insult who exhibits | oss of cranial nerve
305 response or who has a d asgow Coma Scal e score of five (5) or
306 |ess.

307 (b) "Potential tissue donor" neans any patient who dies
308 due to cardiac arrest.

309 (c) "Organ procurenent organi zation" neans the

310 federally designated agency charged with coordinating the

311 procurenent of human organs in the State of M ssissippi for the
312 purpose of transplantation and research.

313 (d) "Tissue bank"” or "tissue procurenent organi zation"
314 nmeans a not-for-profit agency certified by the Mssissippi State
315 Departnent of Health to procure tissues, other than solid organs,
316 in the State of M ssissippi.

317 (2) Before Novenber 1, 1998, each |icensed acute care

318 hospital in the state shall develop, with the concurrence of the
319 hospital nedical staff and the organ procurenent organi zation, a
320 protocol for identifying all potential organ and tissue donors.

321 The protocol shall include a procedure for famly consultation.
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This protocol shall not be applicable in cases where a declaration

by the organ donor (a) by will, (b) under a Durabl e Power of

Attorney for Health Care declaration pursuant to Section

41-41-209, (c) under a Wthdrawal of Life-saving Mechani sm (Living

WI1l) declaration pursuant to fornmer Section 41-41-107 (now

repeal ed), or (d) under the Uniform Anatom cal G ft Law pursuant

to Section 41-39-39, has been provided to the attendi ng physician.

(3) The protocol shall require each hospital to contact the
organ procurenent organi zation by tel ephone when a patient in the
hospi tal becones either a potential organ donor or potenti al
tissue donor as defined in this section. The organ procurenent
organi zation shall determne the suitability of the patient for
organ or tissue donation after a review of the patient's nedical
hi story and present condition. The organ procurenent organization
representative shall notify the attendi ng physician or designee of
its assessnment. The hospital shall note in the patient's chart
the organ procurenent organi zation's assessnent of suitability for
donation. The organ procurenment organization representative shal
provi de informati on about donation options to the famly or
persons specified in Section 41-39-35 when consent for donation is
request ed.

(4) |If the patient beconmes brain dead and is still suitable
as a potential donor, the organ procurenent organization
representative shall approach the deceased patient's |egal next of
kin or persons specified in Section 41-39-35 for consent to donate
the patient's organs. The organ procurenent organization
representative shall initiate the consent process wth reasonabl e
di scretion and sensitivity to the famly's circunstances, val ues
and beliefs.

To di scourage multiple requests for donation consent, the
organ procurenent organization representative shall nmake a request

for tissue donation during the organ donati on consent process.
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When the possibility of tissue donation al one exists, a tissue
bank representative or their designee may request the donation.

(5) The option of organ donation shall be made to the
deceased patient's fam |y upon the occurrence of brain death and
whi | e mechani cal ventilation of the patient is in progress.

The protocol shall require that the decision to donate be
noted in the patient's nedical record. The organ procurenent
organi zation shall provide a formto the hospital for the
docunentation. The formshall be signed by the patient's famly
pursuant to Sections 41-39-31 through 41-39-51. The formshall be
pl aced in each deceased patient's chart docunenting the famly's
deci si on regardi ng donation of organs or tissues fromthe patient.

(6) Performance inprovenment record reviews of deceased
patients' nedical records shall be conducted by the organ
procurenment organi zation for each hospital having nore than
ninety-five (95) licensed acute care beds and general surgical
capability. These reviews nust be perfornmed in the first four (4)
nont hs of a cal endar year for the previous cal endar year. |If the
organ procurenent organization and hospital nutually agree, the
performance i nprovenment record reviews may be perfornmed nore
frequently. Aggregate data concerning these reviews shall be
submtted by the organ procurenent organization to the State
Departnment of Health by July 1 of each year for the preceding
year.

(7) No organ or tissue recovered in the State of M ssissipp
may be shi pped out of the state except through an approved organ
sharing network or, at the famly's request, to an approved organ
transpl ant program

(8) Any hospital, adm nistrator, physician, surgeon, nurse,
techni ci an, organ procurenent organi zation, tissue procurenent
organi zati on or donee who acts in good faith to conply with this
section shall not be liable in any civil action to a cl ai mant who

all eges that his consent for the donation was required.
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(9) Nothing in this section shal

or revoke, by inplication or otherw se,

entire body to a nedical school.

SECTI ON 4.

be construed to supersede

any valid gift of the

This act shall take effect and be in force from

and after July 1, 2001.
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