M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

. To: Environnent Prot, Cons
By: Senator(s) Nunnel ee and Vater Res

COW TTEE SUBSTI TUTE
FOR
SENATE BILL NO. 2772

1 AN ACT TO AMEND SECTION 17-17-29, M SSI SSI PPI CODE OF 1972,

2 TO PROVI DE THAT THE COMM SSI ON ON ENVI RONVENTAL QUALI TY MAY | MPOSE
3 A PENALTY FOR THE GENERATI ON OF WASTE RESULTI NG FROM THE

4 NMANUFACTURE OF CONTROLLED SUBSTANCES; TO PROTECT THE ENVI RONMENT
5 BY MAKING I T UNLAWFUL TO GENERATE HAZARDOUS WASTE I N THE

6 MANUFACTURE OF CONTROLLED SUBSTANCES; TO PROVI DE A SEPARATE

7 PENALTY FOR SUCH GENERATI ON OF WASTES; AND FOR RELATED PURPOSES.

8 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
9 SECTION 1. It is the intent of the Legislature to nake

10 unlawful the generation of wastes occurring in the illegal

11 manufacture or attenpted illegal manufacture of controlled

12 substances through the m xing, conbining, processing or cooking of
13 listed precursor chem cals.

14 SECTION 2. (1) The definitions used in this section are

15 expressly limted to this section only, and the inclusion of

16 indoor air in the definition of "waste" does not expand the

17 jurisdiction of the Commi ssion on Environnental Quality or the

18 Departnment of Environnental Quality to include the regul ation of
19 indoor air:
20 (a) "Byproduct" nmeans a substance produced w thout a
21 separate intent during the manufacture, processing, use or
22 disposal of another substance or mxture; and
23 (b) "Waste" nmeans all liquid, gaseous, solid,
24 radioactive or other substances that nay pollute or tend to
25 pollute any waters of the state or soil within the state, and any
26 particulate matter, dust, funes, gas, mst, snoke or vapor, or any
27 conbination thereof, that may pollute or tend to pollute air in
28 the state, including indoor air.
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(2) The generation of waste in any quantity by any person
caused by the m xing, conbining, processing or cooking together of
two (2) or nore precursor drugs or chemcals listed in Section
41-29-313(3) is unlawful unless:

(a) The person has first obtained a generator
i dentification nunber pursuant to the Resource Conservation and
Recovery Act, 42 U. S.C. Section 6901 et seq., and the regulations
promul gat ed t hereunder; or

(b) The person has first obtained a treatnent, storage
or disposal permt pursuant to the Resource Conservation and
Recovery Act, 42 U. S.C. Section 6901 et seq., and the regulations
promul gat ed t hereunder; or

(c) The process that generated the waste al so, as part
of the same process:

(i) Created a product that is not illegal to
possess pursuant to Section 41-29-139(c);

(ii) Created a byproduct that is not illegal to
possess pursuant to Section 41-29-139(c), while not at the sane
time producing a controlled substance; or

(iiti) Was a process of servicing, maintaining or
cleaning an itemor product that is not illegal to possess
pursuant to Section 41-29-139(c).

(3) Any person who violates this section, upon conviction,
is guilty of a felony and may be inprisoned for a period not to
exceed thirty (30) years and shall be fined not |ess than Five
Thousand Dol | ars ($5, 000.00) nor nore than One MIlion Dollars
(%1, 000, 000. 00), or may be both fined and inprisoned.

(4) Nothing in this section shall preclude any farner or
manuf acturer fromstoring or using any of the listed precursor
drugs or chemcals listed in Section 41-29-313 in the nornmal
pursuit of farm ng or manufacturing operations.

(5) Nothing in this section shall preclude any whol esal er,

retailer or pharmaci st from possessing or selling precursor drugs
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or chemcals listed in Section 41-29-313 in the normal pursuit of
busi ness.

SECTION 3. Section 17-17-29, M ssissippi Code of 1972, is
anmended as foll ows:

17-17-29. (1) Any person found by the conm ssion violating
any of the provisions of Sections 17-17-1 through 17-17-47, or any
rule or regulation or witten order of the conm ssion in pursuance
t hereof, or any condition or limtation of a permt, shall be
subject to a civil penalty of not nore than Twenty-five Thousand
Dol | ars ($25, 000.00) for each violation, such penalty to be
assessed and | evied by the comm ssion after a hearing. Appeals
fromthe inposition of the civil penalty nmay be taken to the
chancery court in the sanme nmanner as appeals fromorders of the
comm ssion. |If the appellant desires to stay the execution of a
civil penalty assessed by the conm ssion, he shall give bond with
sufficient resident sureties of one or nore guaranty or surety
conpani es authorized to do business in this state, payable to the
State of M ssissippi, in an anbunt equal to double the anount of
any civil penalty assessed by the conm ssion, as to which the stay
of execution is desired, conditioned, if the judgnment shall be
affirmed, to pay all costs of the assessnent entered agai nst the
appel lant. Each day upon which such violation occurs shall be
deened a separate and additional violation.

(2) Inlieu of, or in addition to, the penalty provided in
subsection (1) of this section, the conm ssion shall have the
power to institute and maintain in the name of the state any and
al | proceedi ngs necessary or appropriate to enforce the provisions
of Sections 17-17-1 through 17-17-47, rules and regulations in
force pursuant thereto, and orders and permts made and issued
under those sections, in the appropriate circuit, chancery, county
or justice court of the county in which venue may lie. The
conmi ssi on may obtain mandatory or prohibitory injunctive relief,

ei ther tenporary or permanent, and in cases of inmmnent and
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substantial hazard as set forth in Section 17-17-27, subsection
(4), it shall not be necessary in such cases that the state pl ead
or prove (a) that irreparable danage would result if the
injunction did not issue; (b) that there is no adequate renedy at
law; or (c) that a witten conplaint or conm ssion order has first
been issued for the alleged violation.

(3) Any person who violates any of the provisions of, or
fails to performany duty inposed by, Sections 17-17-1 through
17-17-47, or any rule or regulation issued hereunder, or who
viol ates any order or determ nation of the comm ssion pronul gated
pursuant to such sections, and causes the death of wildlife shal
be liable, in addition to the penalties provided in subsection (1)
and/or (2) of this section, to pay to the state an additi onal
anount equal to the sum of noney reasonably necessary to repl enish
such wildlife as determ ned by the conm ssion after consultation
with the M ssissippi Commission on Wldlife, Fisheries and Parks.
Such anmount may be recovered by the conm ssion on behal f of the
state in a civil action brought in the appropriate county or
circuit court of the county in which venue may lie.

(4) Any person creating, or responsible for creating,

t hrough m sadventure, happenstance, or otherw se, an inmediate
necessity for renedial or clean-up action involving solid waste
shall be liable for the cost of such renedial or clean-up action
and the conmm ssion may recover the cost of sane by a civil action
brought in the circuit court of the county in which venue may |ie.
This penalty may be recovered in lieu of or in addition to the
penal ties provided in subsection (1), (2) and/or (3) of this
section.

In the event of the necessity for inmmediate renedial or
cl ean-up action, the comm ssion may contract for same and advance
funds fromthe Pollution Energency Fund to pay the costs thereof,
such advancenents to be repaid to the Pollution Emergency Fund

upon recovery by the conmm ssion as provided herein.
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(5) Any person who knowi ngly violates any provision of this
chapter or violates any order issued by the conm ssion under the
authority of this chapter shall, upon conviction, be guilty of a
m sdenmeanor and shall be subject to a fine of not nore than
Twenty-five Thousand Dol | ars ($25, 000.00) for each day of
violation or to inprisonment not to exceed one (1) year, or both.
Each day's violation shall constitute a separate offense.

(6) Al fines, penalties and other suns recovered or
coll ected by the comm ssion for and in behalf of the state under
this section shall be deposited in the Pollution Energency Fund
established by Sections 49-17-61 through 49-17-70, and the
conmm ssion is authorized to receive and accept, fromany and al
avai | abl e sources what soever, additional funds to be deposited in
such fund and expended for the purpose of renedial, clean-up or
abatenent actions involving the introduction of solid waste upon
or into the land, air or waters of this state in violation of
Sections 17-17-1 through 17-17-47, any rule or regul ation or
witten order of the comm ssion in pursuance thereof, or any
condition or limtation of a permt.

(7) In determning the anbunt of any penalty under this
chapter, the comm ssion shall consider at a m ni mrum

(a) The willfulness of the violation;

(b) Any damage to air, water, land or other natural
resources of the state or their uses;

(c) Costs of restoration and abatenent;

(d) Economc benefit as a result of nonconpli ance;

(e) The seriousness of the violation, including any
harmto the environment and any hazard to the health, safety and
wel fare of the public;

(f) Past performance history; and

(g) Wether the nonconpliance was di scovered and
reported as the result of a voluntary self-evaluation. |If a

person di scovers as a result of a voluntary self-eval uation
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information related to nonconpliance with an environnental |aw and
voluntarily discloses that information to the departnent,

conmi ssion or any enpl oyee thereof, the comm ssion shall, to the
greatest extent possible, reduce a penalty, if any, determ ned by
t he conm ssion, except for econom c benefit as a result of
nonconpliance, to a de mnims amount if all of the followng are
true:

(i) The disclosure is made pronptly after
knowl edge of the information disclosed is obtained by the person;

(i1) The person making the disclosure initiates
t he appropriate corrective actions and pursues those corrective
actions with due diligence;

(iii) The person making the disclosure cooperates
wi th the comm ssion and the departnent regarding investigation of
the issues identified in the disclosure;

(iv) The person is not otherw se required by an
environnmental |law to make the disclosure to the conm ssion or the
depart nment;

(v) The information was not obtained through any
source i ndependent of the voluntary self-evaluation or by the
departnent through observation, sanpling or nonitoring; and

(vi) The nonconpliance did not result in a
substanti al endangernent threatening the public health, safety or
wel fare or the environnent.

(8) Any provision of this section and chapter regarding
l[iability for the costs of clean-up, renoval, renediation or
abat enent of any pollution, hazardous waste or solid waste shal
be limted as provided in Section 49-17-42 and rul es adopted
t her et o.

(9) Any person who violates Section 1 of Senate Bill No.

2772, 2001 Regul ar Session, shall, in addition to any other

penal ties, be subject to the penalties provided in this section.

Each day a person is in violation of Section 1 of Senate Bill No.
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2772, 2001 Regul ar Session, shall constitute a separate offense

under this section.

SECTI ON 4.

This act shall take effect and be in force from

and after July 1, 2001.
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