M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By: Senator(s) Turner To:  Judiciary

SENATE BI LL NO. 2760

1 AN ACT TO AMEND SECTI ONS 41-21-73 AND 41-21-77, M SSI SSI PPI

2 CODE OF 1972, TO PRCH BI' T ADJUDI CATI ON OF CUSTCODY OF THOSE NON

3 COVMPOCS MENTI'S TO CERTAI N PERSONS; TO AMEND SECTI ONS 41-21-81,

4 41-21-83 AND 41-21-87, M SSISSIPPI CODE OF 1972, TO REVI SE VENUE;
5 AND FOR RELATED PURPCSES

6 BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI :
7 SECTION 1. Section 41-21-73, Mssissippi Code of 1972, is

8 anended as follows:

9 41-21-73. (1) The hearing shall be conducted before the

10 chancellor. Wthin a reasonable period of tine before the

11 hearing, notice of sane shall be provided the respondent and his
12 attorney which shall include: (a) notice of the date, tine and
13 place of the hearing; (b) a clear statenent of the purpose of the
14 hearing; (c) the possible consequences or outcone of the hearing;
15 (d) the facts which have been alleged in support of the need for
16 commtnent; (e) the nanes, addresses and tel ephone nunbers of the
17 examner(s); and (f) other wi tnesses expected to testify.

18 (2) The respondent nust be present at said hearing unless
19 the chancellor determ nes that the respondent is unable to attend
20 and nakes that determ nation and the reasons therefor part of the
21 record. At the tinme of the hearing the respondent shall not be so
22 under the influence or suffering fromthe effects of drugs,

23 nedication or other treatnment so as to be hanpered in

24 participating in the proceedings. The court, at the tinme of the
25 hearing, shall be presented a record of all drugs, nedication or
26 other treatnent which the respondent has received pending the

27 hearing, unless the court determnes that such a record would be
28 inpractical and docunents the reasons for that determ nation.
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(3) The respondent shall have the right to offer evidence,
to be confronted with the witnesses against himand to
cross-exam ne them and shall have the privil ege agai nst
self-incrimnation. The rules of evidence applicable in other
judicial proceedings in this state shall be foll owed.

(4) If the court finds by clear and convincing evidence that
the proposed patient is a nentally ill or nentally retarded person
and, if after careful consideration of reasonable alternative
di spositions, including, but not limted to, dismssal of the
proceedi ngs, the court finds that there is no suitable alternative
to judicial commtment, the court shall commt the patient for
treatnment in the |least restrictive treatnment facility which can
neet the patient's treatnent needs.

Alternatives to commtnent to inpatient care may include, but
shall not be limted to: voluntary or court-ordered outpatient
commtnment for treatnment with specific reference to a treatnent
regi nen, day treatnent in a hospital, night treatnment in a
hospital, placenment in the custody of a friend or relative or the
provi sion of honme health services.

For persons commtted as nentally ill or nmentally retarded,
the initial commtnent shall not exceed three (3) nonths.

(5) No person shall be commtted to a treatnent facility
whose primary problens are the physical disabilities associated
with old age or birth defects of infancy.

(6) The court shall state the findings of fact and
concl usi ons of |aw which constitute the basis for the order of
commtnent. The findings shall include a listing of |ess
restrictive alternatives considered by the court and the reasons
t hat each was found not suitable.

(7) A stenographic transcription shall be recorded by a
st enographer or electronic recording device and retained by the

court.
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(8) Notwi thstanding any other provision of lawto the

contrary, neither the Board of Mental Health or its nenbers, nor

the Departnent of Mental Health or its related facilities, nor any

enpl oyee of the Departnent of Mental Health or its related

facilities, unless related to the respondent by bl ood or marri age,

shal | be assigned or adjudi cated custody, guardianship, or

conservatorship of the respondent.

SECTION 2. Section 41-21-77, M ssissippi Code of 1972, is
amended as foll ows:

41-21-77. |If adm ssion is ordered at a treatnment facility,
the sheriff, his deputy or any other person appointed or
aut horized by the court shall imediately deliver the respondent

to the director of the appropriate facility. Neither the Board of

Mental Health or its nenbers, nor the Departnent of Mental Health

or its related facilities, nor any enpl oyee of the Departnent of

Mental Health or its related facilities, shall be appointed,

aut hori zed or ordered to deliver the respondent for treatnent, and

no person shall be so delivered or admtted until the director of
the admtting institution determnes that facilities and services
are avail able. Persons who have been ordered conmtted and are
awai ti ng adm ssion may be given any such treatnent in the facility
by a |icensed physician as is indicated by standard nedi cal
practice. The clerk shall provide the director of the admtting
institution with a certified copy of the court order, a certified
copy of the physicians' and any psychologist's certificate, a
certified copy of the affidavit, and any other information
avai |l abl e concerning the physical and nental condition of the
respondent; provided, upon notification fromthe United States
Vet erans Adm nistration or other agency of the United States
governnent, that facilities are available and the respondent is
eligible for care and treatnent therein, the court may enter an
order for delivery of the respondent to or retention by the

Vet erans Adm nistration or other agency of the United States
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governnment, and, in such cases such chief officer to whomthe
respondent is so delivered or by whomhe is retained shall, with
respect to the respondent, be vested with the same powers as the
director of the Mssissippi State Hospital at Witfield, or the
East M ssissippi State Hospital at Meridian, with respect to
retention and di scharge of the respondent.

SECTION 3. Section 41-21-81, M ssissippi Code of 1972, is
anmended as foll ows:

41-21-81. If at any tinme within twenty (20) days after
adm ssion of a patient to a treatnment facility the director
determ nes that the patient is in need of continued
hospitalization, he shall give witten notice of his findings,
together with his reasons for such findings, to the respondent,
the patient's attorney, the clerk of the admtting court and the
two (2) nearest relatives or guardian of the patient, if the
addresses of such relatives or guardian are knowmn. The patient,
or any aggrieved relative or friend or guardi an shall have sixty
(60) days fromthe date of such notice to request a hearing on the
guestion of the patient's commtnent for further treatnent. The
patient, or any aggrieved relative or guardian or friend, may
request a hearing by filing a witten notice of request within
such sixty (60) days with the clerk of the county within which the
facility is |ocated; provided, however, that the patient may
request such a hearing in witing to any nenber of the
prof essional staff, which shall be forwarded to the director and

pronptly filed with the clerk of the county within which the

facility is |located and provided further that if the patient is

confined at the M ssissippi State Hospital, Witfield,

M ssi ssi ppi, said notice of request shall be filed with the
Chancery Clerk of the First Judicial D strict of Hi nds County,

M ssissippi. A copy of the notice of request nust be filed by the
patient or on his behalf with the director and the chancery clerk

of the admtting court. The notice of the need for continued
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hospitalization shall be explained to the patient by a nenber of

t he professional staff and the explanati on docunented in the
clinical record. At the sane tine the patient shall be advised of
his right to request a hearing and of his right to consult a

| awyer prior to deciding whether to request the hearing, and the
fact that the patient has been so advi sed shall be docunented in

the clinical record. Hearings held pursuant to this section shal

be held in the chancery court of the county where the facility is

| ocat ed; provided, however, that if the patient is confined at the

M ssissippi State Hospital at Wiitfield, M ssissippi, the hearing

shal | be conducted by the Chancery Court of the First Judicial

District of H nds County, M ssissippi.

SECTION 4. Section 41-21-83, M ssissippi Code of 1972, is
anmended as foll ows:

41-21-83. If a hearing is requested as provided in Section
41-21-74, 41-21-81 or 41-21-99, the court shall not nake a
determ nation of the need for continued comm tnent unless a
hearing is held and the court finds by clear and convincing
evi dence that (a) the person continues to be nentally ill or
mental ly retarded; and (b) involuntary commtnent is necessary for
the protection of the patient or others; and (c) there is no

alternative to involuntary commtnent. Hearings held pursuant to

this section shall be held in the chancery court of the county

where the facility is |ocated; provided, however, that if the

patient is confined at the M ssissippi State Hospital at

Whitfield, M ssissippi, the hearing shall be conducted by the

Chancery Court of the First Judicial District of Hi nds County,

M ssi ssi ppi .

The hearing shall be held within fourteen (14) days after
recei pt by the court of the request for a hearing. The court may
continue the hearing for good cause shown. The clerk shal
ascertain whether the patient is represented by counsel, and, if

the patient is not represented, shall notify the chancell or who
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shal | appoint counsel for himif the chancellor determ nes that
said patient for any reason does not have the services of an
attorney; provided, the patient nmay waive the appoi ntnment of
counsel subject to the approval of the court. Notice of the tine
and place of the hearing shall be served at |east seventy-two (72)
hours before the time of the hearing upon the patient, his
attorney, the director, and the person requesting the hearing, if
other than the patient, and any w tnesses requested by the patient
or his attorney, or any w tnesses the court nmay deem necessary or
desirabl e.

The patient nust be present at the hearing unless the
chancel l or determ nes that the patient is unable to attend and
makes that determ nation and the reasons therefor part of the
record.

The court shall put its findings and the reasons supporting
its findings in witing and shall have copies delivered to the
patient, his attorney, and the director of the treatnent facility.
An appeal fromthe final commtnent order by either party may be
had on the ternms prescribed for appeals in civil cases; however,
such appeal shall be w thout supersedeas. The record on appeal
shal | include the transcript of the comm tnment hearing.

SECTION 5. Section 41-21-87, M ssissippi Code of 1972, is
anmended as foll ows:

41-21-87. (1) The director of the treatnment facility may
di scharge any civilly commtted patient upon filing his
certificate of discharge with the clerk of the commtting court,
certifying that the patient, in his judgnment, no | onger poses a
substantial threat of physical harmto hinself or others.

(2) The director of the treatnent facility may return any
patient to the custody of the commtting court upon providing
seven (7) days' notice and upon filing his certificate of sane as

foll ows:
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(a) Wen, in the judgnment of the director, the patient
may be treated in a less restrictive environnent; provided,
however, that treatnment in such less restrictive environnment shal
be inmplenented within seven (7) days after notification of the
court; or

(b) Wen, in the judgnment of the director, adequate
facilities or treatnent are not available at the treatnent
facility.

(3) No commtting court shall enjoin or restrain any

director fromdischarging a patient pursuant to this section whose

treating professionals have determ ned that the patient neets one

of the criteria for discharge as outlined in subsection (1) or (2)

of this section. The director may transfer any civilly conmtted

patient fromone facility operated directly by the departnent of
mental health to another as necessary for the welfare of that or
ot her patients. Upon receiving the director's certificate of
transfer, the court shall enter an order accordingly.

(4) Wthin twenty-four (24) hours prior to the rel ease or
di scharge of any civilly conmtted patient, other than a tenporary
pass due to sickness or death in the patient's famly, the
director shall give or cause to be given notice of such rel ease or
di scharge to one (1) nenber of the patient's i mediate famly,
provi ded the nmenber of the patient's inmmediate fam |y has signed
the consent to rel ease form provi ded under subsection (5) and has
furnished in witing a current address and tel ephone nunber, if
applicable, to the director for such purpose. The notice to the
famly menber shall include the psychiatric diagnosis of any
chronic nental disorder incurred by the civilly commtted patient
and any nedi cations provided or prescribed to the patient for such
condi ti ons.

(5) Al providers of service, whether in a community nental
heal th/retardati on center, region or state psychiatric hospital,

are authorized and directed to request a consent to rel ease
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information fromall patients which wll allowthat entity to
involve the famly in the patient's treatnent. Such release form
shal | be devel oped by the Departnent of Mental Health and provided
to all comunity nental health/retardation centers and state
facilities. Al such facilities shall request such a rel ease of
i nformation upon the date of adm ssion of the patient to the
facility or at least by the tine the patient is discharged.
SECTION 6. This act shall take effect and be in force from
and after July 1, 2001.
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