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Senat or (s) Nunnel ee To:

SENATE BI LL NO. 2657

AN ACT TO PROVI DE A CAUSE OF ACTI ON FOR ELDERLY PERSONS OR
DI SABLED ADULTS TO RECOVER FOR ABUSE OR NEGLECT, SEXUAL ABUSE OR
EXPLI TATI ON OR THEFT; TO PROVI DE THAT THE BURDEN OF PROOF FOR SUCH
ACTI ON SHALL BE BY CLEAR AND CONVI NCI NG EVI DENCE; TO PROVI DE THAT
ATTORNEYS' FEES SHALL BE RECOVERABLE ONLY | N CASES OF | NTENTI ONAL
FRAUDULENT OR MALI Cl QUS CONDUCT BY THE DEFENDANT; AND FOR RELATED
PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. (1) As used in this section, unless the context

ot herwi se requires:

(a) "Capacity to consent” neans the nmental ability to
make a rational decision, which includes the ability to perceive,
appreciate all relevant facts and to reach a rational judgnent
upon such facts; or to make and carry out reasonabl e deci sions
concerning the person or the person's resources; or to protect the
person from negl ect, or hazardous or abusive situations wthout
assi st ance;

(b) "Disabled adult" nmeans a person who is eighteen
(18) years of age or older and who neets one (1) of the foll ow ng:

(i) Has sone inpairnent of body or m nd that nakes
the person unfit to work at any substantially renunerative
enpl oynent ;

(ii) Lacks the capacity to consent;

(iii) Has been certified as permanently and
totally disabled by an agency of this state or the United States
that has the function of so classifying persons; or

(iv) Has been found to be inconpetent by a court
of proper jurisdiction; and
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(v) Has been found to be inconpetent by a court of
proper jurisdiction; and
(c) "Elderly person"” or "elder" means a person who is
sixty (60) years of age or older who has sone nental or physical
dysfunctioning, including any resulting from age.

(2) In addition to other renedies provided by [aw, an
el derly person or disabled adult in that person's own right, or by
conservator or next friend, shall have a right of recovery in a
civil action for conpensatory danages for abuse or negl ect, sexual
abuse or exploitation as defined in this section or for theft of
such person's or adult's noney or property whether by fraud,
deceit, coercion or otherwise. Such right of action against a
wr ongdoer shall not abate or be extinguished by the death of the
el derly person or disabled adult, but shall pass, unless the
al l eged wongdoer is a famly nmenber, in which case the cause of
action shall pass to the victinms personal representative.

(3) Jurisdiction for such action shall be in the circuit
court where the elderly person or disabled adult nmay reside or
where the actions occurred.

(4) Danages shall include conpensatory danages and costs
where it is proven by clear and convincing evidence that a
defendant is liable for abuse or neglect, sexual abuse or
exploitation as defined in this section or for theft of such
el derly person's or disabled adult's noney or property whether by
fraud, deceit, coercion or otherwi se. Costs shall include
reasonabl e expenses. As part of any judgnent, the court may
decl are void and unenforceabl e any marriage proven to have been
entered into as part of a schene to conmt abuse or negl ect,
sexual abuse or exploitation as defined in this section or theft
of such elderly person's or disabled adult's noney or property
whet her by fraud, deceit, coercion or otherwise. In addition, if
it is proven upon clear and convincing evidence that abuse or

negl ect, sexual abuse or exploitation or theft resulted from
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intentional, fraudulent or malicious conduct by the defendant, a
clai mant shall be entitled to recover reasonable attorney's fees.

(5) In addition to the damages described in (4), a defendant
may al so be found liable for punitive damages in accordance with
appl i cabl e common | aw st andards.

(6) Nothing in this section shall be construed as requiring
the M ssissippi Departnent of Human Services to initiate any
proceedi ngs pursuant to this section or to act on behal f of any
el derly person or disabled adult subject to this section.

SECTION 2. This act shall take effect and be in force from
and after July 1, 2001.
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