M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By:

©CoOoO~NOUIT~WNE

Senat or (s) Harden To: Educati on;
Appropri ations

SENATE BI LL NO. 2633

AN ACT TO REVI SE STATUTES RELATI NG TO THE EDUCATI ON OF
EXCEPTI ONAL CHI LDREN; TO AMEND SECTI ON 37-23-133, M SSI SSI PPl CODE
OF 1972, TO DEFI NE CERTAI N TERMS RELATI NG TO THE EDUCATI ON OF SUCH
CH LDREN, TO AMEND SECTI ON 37-23-135, M SSISSI PPI CODE OF 1972, TO
REQUI RE THE STATE TO PROVI DE FULL EDUCATI ONAL OPPORTUNI TI ES TO ALL
CHI LDREN W TH DI SABI LI TI ES FROM Bl RTH TO 21 YEARS OF AGE BY THE
YEAR 2005; TO AMEND SECTI ON 37-23-137, M SSI SSI PPl CODE OF 1972,
TO REQUI RE NOTI CE TO PARENTS VWHEN EDUCATI ONAL AGENCI ES CONTRACT
FOR THE ASSESSMENT OF A CHI LD, TO AMEND SECTI ONS 37-23-141,
37-23-143 AND 37-23-145, M SSI SSI PPl CODE OF 1972, TO REVI SE
COMPLAI NT PROCEDURES FOR PARENTS OF SUCH CHI LDREN, TO PROVI DE FOR
MVEDI ATI ON AND DUE PROCESS HEARI NGS, AND TO ESTABLI SH AND EMPOVER
THE STATE ADVI SORY COW TTEE ON THE EDUCATI ON OF CHI LDREN W TH
DI SABI LI TI ES; TO REPEAL SECTI ON 37-23-11, M SSI SSI PPl CODE OF
1972, VH CH PROVI DES FOR HEARI NGS REGARDI NG A CHI LD S
| DENTI FI CATI ON, EVALUATI ON AND PLACEMENT AND FOR DUE PROCESS
HEARI NGS | N SUCH MATTERS; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 37-23-133, M ssissippi Code of 1972, is
amended as foll ows:

37-23-133. Wrds and terns, unless otherw se defined bel ow,
when used in Sections 37-23-1 through 37-23-159 shall be defined
in the sane manner as those words and terns used in the
I ndi viduals with Disabilities Education Act 1997 Amendnents
(I DEA), applicable federal regulations and rel evant court cases:

(a) "Access to education records" nmeans a revi ew of

education records or receipt of an accurate copy of an education

record and a request to rel ease a copy of any education record.

(b) "Assistive technol ogy device" neans any item piece
of equi pnent or product system whether acquired commercially off
the shelf, nodified or custom zed, that is used to increase,
mai ntain or inprove the functional capabilities of children with
disabilities.
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(c) "Assistive technol ogy service" neans any service
that directly assists a student with a disability in the
sel ection, acquisition or use of an assistive technol ogy device.
The term i ncl udes:

(i) The evaluation of the needs of a student with
a disability, including a functional evaluation of the student in
his or her customary environnent;

(i1) Purchasing, |easing or otherw se providing
for the acquisition of assistive technol ogy devices by students
with disabilities;

(tii) Selecting, designing, fitting, custom zing,
adapting, applying, maintaining, repairing or replacing assistive
devi ces;

(iv) Coordinating and using other therapies,
interventions or services with assistive technol ogy devices, such
as those associated with existing education and rehabilitation
pl ans and prograns;

(v) Training or technical assistance for a student
with a disability or, if appropriate, that student's famly; and

(vi) Training or technical assistance for
prof essional s (including individuals providing education or
rehabilitation services), enployers or other individuals who may
provi de services to, enploy, or are otherw se substantially
involved in the major life functions of students with
di sabilities.

(d) "Conputer nedia" nmeans any manner of nmintaining

information that is stored through and retrieved by a conputer,

including information stored on CD- ROM

(e) "Consent" neans agreenent in witing fromthe
parent of a child with a disability pertaining to the activities
as required under IDEA and the Famly R ghts and Privacy Act.

Local educational agencies shall ensure that the parent:
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(i) Has been fully infornmed of all information
relevant to the activity for which consent is required;

(i1) Understands the activity for which consent is
request ed; and

(i1i1) Understands that the granting of consent is
voluntary and nmay be revoked at any tine prior to the tinme the
activity i s conducted.

(f) "Free appropriate public education" neans speci al
education and rel ated services provided by |ocal educational
agenci es that:

(i) Have been provided at public expense, under
public supervision and direction, and w thout charge;

(ii) Meet the standards of the State Departnent of
Educat i on;

(itii) Include an appropriate preschool,
el ementary, or secondary school education; and

(iv) Are provided in conformty with the
i ndi vi dual i zed education programrequired under |DEA, applicable
federal and state regulations and rel evant court cases.

(g) "Education records" neans those records that are

directly related to a student and nmai ntai ned by an educati onal

agency or institution or by a party acting for the agency or

institution.

(h) "Individualized education progrant or "IEP" nmeans a
witten statenent for each child with a disability that is
devel oped, reviewed, and revised in accordance with the
requi renents under | DEA, applicable federal and state regul ations
and rel evant court cases.

(i) "Least restrictive environment” neans to the
maxi mum extent appropriate, children with disabilities, are
educated with children who are not disabled, and special classes,
separate schooling, or other renoval of children with disabilities

fromthe regul ar educational environnment occurs only when the
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nature or severity of the disability of a child is such that
education in regular classes with the use of supplenentary aids
and services cannot be achieved satisfactorily.

(j) "Parent" nmeans a person who is legally responsible
for a child s welfare or acting for the child in the absence of
the legally responsible person. Parent may al so nmean a natur al
parent, a guardian, or a surrogate parent.

(k) "Personally identifiable information" neans, but is

not limted to:

(i) The student's nane;

(ii) The name of the student's parent or parents

or other famly nenbers;

(iii) The address of the student or student's

famly; and

(iv) A list of personal characteristics that would

make the student's identity easily traceabl e.

(1) "Record" neans any information recorded in any way,

including, but not limted to, handwiting, print, conputer nedia,

vi deo or audiotape, film mcrofilmor mcrofiche.

(m "Related services" nmeans transportation, and such
devel opnmental , corrective, and other supportive services
(i ncludi ng speech-| anguage pat hol ogy and audi ol ogy servi ces,
psychol ogi cal services, physical and occupational therapy,
recreation, including therapeutic recreation, social work
services, counseling services, including rehabilitation
counseling, orientation and mobility services, and nedi cal
services, except that such nedical services shall be for
di agnosti c and eval uati on purposes only) as nmay be required to
assist a child with a disability to benefit from speci al
education, and includes the early identification and assessnent of
di sabling conditions in children.

(n) "Special education" means specially designed

instruction provided by | ocal educational agencies, at no cost to
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parents, to neet the unique needs of a child with a disability,

i ncluding instruction conducted in the classroom in the home, in
hospitals and institutions, and in other settings. This termalso
i ncludes instruction in physical education.

(o) "Supplenentary aids and services" neans aids,
services, and other supports that are provided in regular
education classes or other education-related settings to enable
children with disabilities to be educated w th nondi sabl ed
children to the maxi mum extent appropriate in accordance with the
| east restrictive environnent requirenents under |DEA, applicable
federal regulations and rel evant court cases.

(p) "Transition services" nmeans a coordi nated set of
activities for a student with a disability that:

(i) 1Is designed within an outcone-oriented
process, which pronotes novenent from school to post-schoo
activities, including post-secondary education, vocati onal
training, integrated enploynent (including supported enpl oynent),
continuing and adult education, adult services, independent
[iving, or comunity participation;

(i1) Is based upon the individual student's needs,
taking into account the student's preferences and interests;

(iii) Includes instruction, related services,
comunity experiences, the devel opnent of enploynent and ot her
post-school adult |iving objectives, and, when appropriate,
acquisition of daily living skills and functional vocational
eval uati on.

SECTION 2. Section 37-23-135, M ssissippi Code of 1972, is
amended as fol |l ows:

37-23-135. (1) For the purposes of this section, each | ocal
educational agency is eligible for assistance under |DEA Part B
for a fiscal year if, in providing for the education of children

wWith disabilities within its jurisdiction, policies, procedures
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and prograns are in effect that are consistent with the
regul ati ons established by the State Departnent of Educati on.

(2) The local educational agency shall have in effect
policies and procedures, and prograns that are consistent with the
State Departnent of Education's policies and procedures, to
ensur e:

(a) A free appropriate public education is available to
all children with disabilities residing in the state between the
ages of three (3) and twenty (20), inclusive. Educational
services for children with disabilities who have been suspended or
expell ed from school shall be provided based on the requirenents
of | DEA, applicable federal regulations and state regul ati ons;

(b) The full educational opportunity goal established

by the state is inplenented in a manner such that the State of

M ssissippi will provide full educational opportunities to al

children with disabilities ages birth through twenty-one (21)

years no later than the year 2005;

(c) Al children with disabilities, who are in need of
speci al education and rel ated services, including children with
disabilities attending private school, regardl ess of the severity
of their disabilities, are identified, |ocated, and eval uat ed;

(d) An individualized education programis devel oped,
reviewed and revised for each child with a disability;

(e) Children with disabilities are provided services
within their least restrictive environnent;

(f) OChildren with disabilities and their parents are
af forded the procedural safeguards required under | DEA;

(g) OChildren with disabilities are evaluated as
requi red under | DEA,

(h) The State Departnment of Education and | ocal
education agencies wll assure the protection of the

confidentiality of any personally identifiable data, information
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and records collected or maintained as required under |DEA and the
Fam |y Rights and Privacy Act;

(i) Children with disabilities participating in early
i ntervention prograns assi sted under | DEA Part C who w |l
participate in preschool prograns assisted under |DEA Part B shal
experience a snmooth transition. An individualized educational
program shall be devel oped and inplenented by the child s third
bi rt hday;

(j) Children with disabilities enrolled in private
schools by their parents shall be provided special education and
rel ated services to the extent required under | DEA

(k) Children with disabilities who are placed in
private schools or facilities by the |Iocal educational agency
shal | be provided special education and related services, in
accordance wth an individualized education program at no cost to
their parents;

(1) A conprehensive system of personnel devel opnent has
been devel oped to ensure appropriately qualified personnel are
avai | abl e and personnel are trained in accordance with the
requi renents of the State Departnent of Education and | DEA;

(m Personnel providing educational services to
children with disabilities neet the personnel standards of the
State Departnment of Education;

(n) The performance goals and indicators shall be
i npl emented as established by the State Board of Education; and

(o) Children with disabilities are included in
statewi de and district-w de assessnent prograns, with appropriate
acconmodations, in accordance with regul ati ons established by the
State Board of Educati on.

(3) The local educational agency shall nake available to
parents of children with disabilities and to the general public

all docunents relating to the agency's eligibility under |DEA
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(4) |If the State Departnent of Education determ nes that a
| ocal educational agency is not eligible to receive federal funds
due to conpliance violations not being resolved within a specified
tinmeline, the | ocal educational agency shall be notified of that
determ nation and shall be provided with reasonable notice and an
opportunity for a hearing. The |ocal educational agency in
recei pt of such notice, shall, by nmeans of public notice, take
such neasures as may be necessary to bring the pendency of an
action to withhold funds to the attention of the public within the
jurisdiction of such agency.

(5) The State Departnent of Education, after reasonable
notice and an opportunity for a hearing, shall reduce or shall not
provi de any further paynents to the |ocal educational agency until
the departnent is satisfied that the violations have been
corrected.

SECTION 3. Section 37-23-137, M ssissippi Code of 1972, is
anmended as foll ows:

37-23-137. (1) Consent shall be obtained:

(a) Prior to initial evaluation;

(b) Prior to inplenentation of the initial
i ndi vi dual i zed educational programfor a child with a disability;

(c) Prior to reevaluation, except that such consent is
not required, if the |Iocal educational agency can denonstrate that
it had taken reasonabl e nmeasures to obtain such consent and the
parent failed to respond; and

(d) Prior to the rel ease of educational records as
required under the Famly Ri ghts and Privacy Act and | DEA.

(2) If the parent of a child with a disability refuses
consent for the evaluation, the |ocal educational agency may
continue to pursue an evaluation by utilizing the due process
heari ng procedures under |DEA, except to the extent these are not

inconflict wth Mssissippi lawrelating to parental consent.
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(3) Witten prior notice shall be provided to the parents of
the child whenever a | ocal educational agency proposes to initiate
or change or refuses to initiate or change the identification
eval uation, or educational placenent of the child, or the
provision of a free appropriate public education to that child.

(4) Witten prior notice shall be provided in the native
| anguage of the parents, unless it clearly is not feasible to do
so.

(5) Witten prior notice shall include:

(a) A description of the action proposed or refused by
the | ocal educational agency;

(b) An explanation of why the | ocal educational agency
proposes or refuses to take the action;

(c) A description of any other options that the | ocal
educati onal agency considered and the reasons why those options
were rejected;

(d) A description of any other factors that are
relevant to the | ocal educational agency's proposal or refusal;

(e) A description of each eval uation procedure, test,
record, or report the | ocal educational agency used as a basis for
t he proposed or refused action;

(f) A description of any factors that are relevant to
the | ocal educational agency's proposal or refusal;

(g) A statenent that the parents of a child with a
di sability have protection under the procedural safeguards under
| DEA and, if the notice is not an initial referral for evaluation,
notification of an individualized educational program neeting or
notice for reeval uation, the neans by which a copy of a
description of procedural safeguards can be obtained; and

(h) Sources for parents to contact to obtain assistance
i n understandi ng the provisions under | DEA

(6) A copy of the procedural safeguards established by the

State Department of Education shall be given to the parents upon:
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(a) Initial referral for evaluation

(b) Each notification of an individualized education
program neeting;

(c) Reevaluation; and

(d) Registration of a conplaint under IDEA to the State
Depart ment of Educati on.

(7) The State Departnent of Education and each | ocal
educati onal agency shall establish procedures to ensure parents of
children with disabilities have the opportunity to participate in
meetings with respect to the identification, evaluation, and
education placenent of the child, and the provision of a free
appropriate public education of such child. Local educational
agenci es shall provide parents of children with disabilities an
opportunity to provide input in the devel opnent of the agencies
application for funding, as required under |DEA

(8) In conducting the evaluation, the |ocal educational
agency shal l:

(a) Use a variety of assessnment tools and strategies to
gat her relevant functional and devel opnental information,

i ncluding information provided by the parent, that nmay assist in
determ ni ng whether the child is a child with a disability and the
content of the child' s individualized education program i ncluding
information related to enabling the child to be involved in and
progress in the general curriculumor, for preschool children, to
participate in appropriate activities;

(b) Not use any single procedure as the sole criterion
for determning whether a child is a child with a disability or
determ ning an appropriate educational programfor the child; and

(c) Use technically sound instrunments that nmay assess
the relative contribution of cognitive and behavioral factors, in
addition to physical or devel opnental factors.

(9) Each local educational agency shall ensure that:
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(a) Tests and other evaluation materials used to assess
a child are:

(1) Selected and adm ni stered so as not to be
discrimnatory on a racial or cultural basis; and

(i1) Provided and adm nistered in the child's
native | anguage or other node of conmunication, unless it is
clearly not feasible to do so;

(b) Any standardized tests that are given to the child:

(i) Have been validated for the specific purpose
for which they are used,

(it) Are admnistered by trained and know edgeabl e
per sonnel ; and

(iiti) Are admnistered in accordance with any
instructions provided by the producer of such tests;

(c) The child is assessed in all areas of suspected
disability; and

(d) Assessnent tools and strategies that provide
rel evant information that directly assist persons in determ ning
t he educati onal needs of the child are provided.

(10) Upon conpletion of adm nistration of tests and ot her
eval uation materials:

(a) The determ nation of whether the child is a child
with a disability as defined under |IDEA and state regul ations
established by the State Board of Education shall be nmade by a
team of qualified professionals and the parent of the child and
certified by a Screening Team as defined by the State Board of
Educat i on;

(b) I'n making such a determination of eligibility, a
child shall not be determined to be a child with a disability if
the determ nant factor for such determnation is |ack of

instruction in reading or math or limted English proficiency; and
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356 (c) A copy of the evaluation report and the

357 docunentation of determ nation of eligibility will be given to the
358 parent.

359 (11) Parents shall have an opportunity to obtain an

360 i ndependent educational evaluation of their child in accordance
361 wth the requirenents under | DEA.

362 (12) Witten prior notice shall be provided to the parents

363 or guardian of the child whenever a |ocal educational agency

364 contracts with any individual or entity to perforned an

365 assessnent, evaluation or observation of the child.

366 (13) An individual or entity contracting with a | ocal

367 educational agency shall submt a witten report on the findings,

368 decisions and recommendations regarding the child resulting from

369 the assessnent, evaluation or observation. The parents or

370 guardian will receive a copy of any witten report submtted to

371 the local educational agency resulting fromthe assessnent,

372 evaluation or observation of the child.

373 (14) Individuals or entities contracting to perform an

374 assessnent, evaluation or observation of a child with a | ocal

375 educational agency shall retain all information and records sent

376 to or received fromthe |ocal educational agency.

377 (15) Parents and guardians shall have the right to review or

378 receive copies of all information collected, maintained or used by

379 individuals or entities contracting with a | ocal educational

380 agency to perform an assessnent, evaluation or observation of a

381 child.

382 SECTION 4. Section 37-23-141, M ssissippi Code of 1972, is
383 amended as foll ows:

384 37-23-141. (1) The State Departnent of Education shal

385 pronulgate the necessary rules and regulations to establish a
386 nediation systemwhich, at a mninmum shall be avail abl e whenever
387 a due process hearing under IDEA is requested. The nediation

388 systemshall allow parties the opportunity to resolve such
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di sputes involving any matter relating to the identification,
eval uati on or educational placenent of the child, or the provision
of a free appropriate public education to such child.

(2) The State Departnent of Education shall ensure that the
medi ati on process is:

(a) Voluntary on the part of the parties;

(b) Not used to deny or delay a parent's right to a due
process hearing under |IDEA or to deny any other rights afforded
under | DEA; and

(c) Conducted by a qualified and inpartial nediator who
is trained in effective nediation techni ques.

(3) The State Departnent of Education may establish
procedures to require parents who choose not to use the nediation
process to neet, at a tinme and | ocation convenient to the parents,
with a disinterested party who is under contract with a parent
training and information center or comrunity parent resource
center in the state established under |IDEA, or an appropriate
alternative dispute resolution entity. The purpose of the neeting
is to encourage the use, and explain the benefits, of the
nmedi ati on process to the parents.

(4) (a) The State Departnent of Education shall maintain a
[ist of individuals who are qualified nmediators and know edgeabl e
in laws and regul ations relating to the provision of special

education and related services. The qualified nediators shall be

selected by the State Board of Educati on.

(b) An individual who serves as a nedi ator:

(i) May not be an enployee of the State Depart nent

of Education or a local school district;

(ii) My not have a personal or professional

conflict of interest which inpacts his or her objectivity in the

medi ati on; and

(iii) Must be trained in effective nediation

t echni ques and nust be know edgeable in | aws and regul ati ons
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relating to the provision of special education and rel ated

servi ces.

(c) The role of the nediator is to:

(i) Facilitate conmunicati on between the parties

in an inpartial manner;

(ii) Chair the neeting;

(iii) Assist the parties in reaching an agreenent,;

and

(iv) Terminate nediation if, in the nediator's

judgnent, the parties are not making progress toward resolving the

i Ssue or issues in dispute.

(d) Al nediators shall receive training in the

foll ow ng areas:

(i) State and federal special education |aws and

regul ati ons;

(ii) Procedures for conducting nediation

conferences in an orderly and control |l ed manner;

(iii) Goup process skills essential to achieving

consensus agreenent;

(iv) Phases of nediation;

(v) Procedures for witing a consensus agreenent;

(vi) Procedures for debriefing the parties; and

(vii) Any other topics deened necessary by the

State Departnent of Education.

(5) Unless otherw se agreed upon by both parties, nediators

will be designated for nediation on a rotation basis.

(6) The state shall bear the cost of the nediation process,
including the costs of all neetings described in this section.

(7) Each session in the nediation process shall be schedul ed
inatinmely manner and shall be held in a location that is

convenient to the parties in dispute.

* * %
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(8) Discussions that occur during the nediation process
shal |l be confidential and nmay not be used as evidence in any
subsequent due process hearings or civil proceedings and the
parties to the nmediation process may be required to sign a
confidentiality pledge prior to the comencenent of such process.

SECTION 5. Section 37-23-143, M ssissippi Code of 1972, is
anmended as foll ows:

37-23-143. (1) The State Departnent of Education shal

foll ow the due process procedures for parents and public agencies

requesti ng hearings under the federal Individuals with

Disabilities Education Act (IDEA), 20 USCS et seq., and

regul ati ons promnul gated thereunder.

(2) Wen any public agency directly responsible for the
education of exceptional children * * * shall (a) initiate or

change the identification, evaluation, or educational placenent of
the child or the provision of a free appropriate public education

to the child, or (b) refuse to initiate or change the

identification, evaluation or educational placenent of the child

or the provision of a free appropriate public education to the

child, the parent of a child with a disability or the agency shal
have the opportunity to request a state-level inpartial due
process heari ng.

* * %

(3) The State Departnent of Education shall recruit

applicants for due process hearing officers who shall neet the

criteria set forth in this section. Each applicant shall provide

a conprehensive disclosure of his or her professional background

and work experience. Applicants nust have at |east a nmaster's

| evel degree in an area of education or a Doctor of Jurisprudence

degree and know edge of |laws and regulations relating to the

provi sion of special education and related services. 1In the

selection of individuals to serve as due process hearing officers,

the State Departnent of Education shall actively solicit forner
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menbers of the judiciary to serve as due process hearing officers.

The State Superintendent of Public Education shall sel ect

gual i fied persons or organizations to establish and conduct

training prograns for hearing officers, conpletion of which shal

be a prerequisite to service as a hearing officer. Such training

shal | be conducted in an unbi ased manner by education and | egal

experts, including persons fromoutside the public education

system Training for due process hearing officers shall include,

at a mninum instruction in federal and state | aws, rul es,

regul ations, regulatory interpretations and court decisions

relating to special education, relevant general education issues,

evi dence, diagnostic procedures, information about disabilities

and techni ques and procedures for conducting effective and

i npartial hearings.

(4) A due process hearing officer shall be term nated by the

State Departnent of Education for just cause if, after witten

notice is provided, appropriate tinely corrective action i s not

taken. For purposes of this subsection, just cause shall include:

(a) Failure to accept assigned cases w thout good

cause;

(b) Failure or refusal to fulfill duties as a hearing

officer in a tinely manner;

(c) Consistent disregard for applicable | aws and

regul ations in the conduct of hearings;

(d) Violating applicable | aws regardi ng privacy and

confidentiality of records of information;

(e) Failure to recuse hinself or herself froma hearing

in which he or she has a personal, professional or financial

conflict of interest which he or she knew or should have known

existed at any tinme before or during the hearing;

(f) Conviction in any jurisdiction of any felony or of

a m sdeneanor involving noral turpitude or dishonesty;
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(g) Falsification of a material fact on his or her

application to serve as a due process hearing officer; or

(h) Oher nul feasance or m sfeasance.

(5) The State Departnent of Education shall provide al

hearing officers access to relevant court decisions, inpartial

hearing officer decisions (wWwth child identifying infornmation

del eted) and updates on revisions to applicable | aws and

regul ations. Hearing officers appointed by the State Departnent

of Education shall serve for an initial termof four (4) years,

and any reappointnents follow ng expiration of the four-year term

shall be for a period of two (2) years. Due process hearing

officers shall receive reasonabl e conpensati on for each hearing at

a rate established, fromtine to tine, by the State Board of

Educati on.

(6) A request for due process hearing will be nade to the

State Departnment of Education with a copy of the request being

sent to all parties involved.

(7) The State Departnent of Education shall designate due

process hearing officers to preside over due process hearings

using a rotating systemand shall notify each hearing officer of

his or her designation. A hearing officer having a personal or

professional interest that would conflict with his or her

objectivity in the hearing shall so notify the State

Superi ntendent of Public Education and shall be replaced by the

next schedul ed i npartial due process hearing officer under the

rotati on system

(8 Once designated for a hearing, the inpartial due process

hearing officer shall notify pronptly all parties or their

representatives of the substance of the communication between any

party to the due process hearing as a matter of record.

(9) A prehearing conference will be scheduled within ten

(10) days of the State Departnent of Education receiving the

request for a hearing.
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(10) The State Departnent of Education shall establish, by

rul e, procedures of the conduct of prehearing conferences to be

used by all hearing officers. Prehearing conference procedures

shall include, but not be limted to, the foll ow ng:

(a) An explanation of the parties rights, as follows:

(i) The right of either party to be acconpani ed
and advi sed by counsel and by individuals with special know edge
or training wwth respect to the problens of children with
disabilities;

(ii) The right of either party to present evidence
and confront and cross-exam ne W tnesses;

(iii) The right, at the option of parents, to a
witten or electronic verbatimrecord of such hearing; and

(iv) The right, at the option of parents, to

witten or electronic findings of fact and deci sions;

(b) A determ nation of issues in dispute and the

specific relief being sought;

(c) A determnation of the parties' access to records;

(d) A determnation if the hearing will be open or

closed to the public;

(e) A determ nation regarding the sequestration of

W t nesses;

(f) Identification of the type of recording to be used

in the hearing; and

(g0 A determnation of the date and tinme for sharing of

evi dence.
* x *

(11) At least five (5) business days prior to a hearing
bei ng conducted, each party shall disclose to all other parties
all evaluations conpleted by that date and reconmmendati ons based
on the offering party's evaluations that the party intends to use
at the hearing. A hearing officer nmay bar any party that fails to

conply with this requirenment fromintroducing the rel evant
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eval uation or recommendation at the hearing w thout the consent of
the other party.

(12) The State Departnent of Education shall maintain a

reporting systemof all decisions rendered as a result of due

process hearings and shall nake such deci sions avail able for

review by the public after deleting all child-identifying

i nf ormati on.

(13) At any tinme before the conclusion of the hearing, the

hearing officer shall have the authority to require additional

i nformati on and order independent evaluations for the student at

t he expense of the school district.

(14) The hearing officer shall issue a witten decision, and

a copy of the decision shall be mailed to the parents or guardi an,

the school district and the State Departnent of Education. Unless

the hearing officer has granted specific extensions of tine at the

request of a party, a final decision shall be reached and nuail ed

to the parties naned in this subsection not later than forty-five

(45) days after the request for a due process hearing.

(15) The decision nmade by the hearing officer shall be
final, except that any party aggrieved by the findings and
deci sion made by the hearing officer shall have the right to bring
a civil action with respect to the issues of the due process
hearing. Such civil action may be brought in any court of
conpetent jurisdiction within thirty (30) days fromthe date of
the decision of the inpartial due process hearing officer or

within thirty (30) days fromthe date of delivery of the officia

transcripts of all hearings conducted in connection with the due

process hearing to the appealing party, whichever periodis

| onger.
(16) Except as provided under |DEA, during the pendency of

any proceedi ngs conducted pursuant to this section, unless the
public agency and the parents otherw se agree, the child wll

remain in the then-current educational placenent of such child,
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618 or, if applying for initial adm ssion to a public school, shall,
619 wth the consent of the parents, be placed in the public schoo
620 programuntil all such proceedi ngs have been conpleted. This
621 requirenment does not limt any party from obtaining a tenporary
622 restraining order fromany court of conpetent jurisdiction, as
623 deened necessary by that party.

624 (17) The State Departnent of Education shall prepare an

625 annual witten report by Septenber 1 of each year, beginning in

626 2001, on due process hearings concluded in this state during the

627 preceding year. This report shall be submtted to the nenbers of

628 the State Board of Education and the State Advisory Committee on

629 the Education of Children with Disabilities and shall be nmade

630 available to the public. This report shall include a listing of

631 all current hearing officers and their qualifications, a current

632 list of nediators and their qualifications, the nane of each

633 school district involved in a due process hearing, the date each

634 due process hearing request was filed, the nane of the hearing

635 officer assigned to each due process hearing, if nediation

636 procedures were used, the hearing date for each due process

637 hearing, and the date of the hearing officer's decision in each

638 due process hearing.

639 SECTION 6. Section 37-23-145, M ssissippi Code of 1972, is
640 anended as foll ows:
641 37-23-145. (1) The State Board of Education shall establish

642 and maintain the State Advisory Conmittee on the Education of

643 Children with Disabilities for the purpose of providing policy

644 guidance with respect to special education and rel ated services
645 for children with disabilities in the state.
646 (2) The advisory panel shall consist of nenbers appointed by

647 the State Superintendent of Public Education who are

648 representative of the state's popul ation and who are * * *
649 individuals involved in, or concerned with, the education of
650 children with disabilities, including:
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(a) Parents of children with disabilities;

(b) Individuals with disabilities;

(c) Teachers;

(d) Representatives of institutions of higher education
that prepare special education and rel ated servi ces personnel;

(e) State and | ocal education officials;

(f) Adm nistrators of prograns for children with
di sabilities;

(g) Representatives of other state agencies involved in
the financing or delivery of related services to children with
di sabilities;

(h) Representatives of private schools and public
charter schools;

(i) At least one (1) representative of a vocational,
community, or business organization concerned with the provision
of transition services to children with disabilities; and

(J) Representatives fromthe state juvenile and adult
correction agenci es.

(3) Anmjority of the nenbers of the panel shall be
individuals with disabilities or parents of children with
di sabilities.

(4) The duties of the advisory panel shall include:

(a) Advising the State Departnent of Education of unnet
needs wthin the state in the education of children with
di sabilities;

(b) Conmenting publicly on any rules or regul ations

proposed by the State Departnent of Education regarding the
education of children with disabilities;

(c) Advising the State Departnent of Education in
devel opi ng eval uations and reporting on data to the secretary in

accordance wth the requirenments under | DEA;
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(d) Advising the State Departnent of Education in
devel oping and inplenmenting policies relating to the coordination
of services for children with disabilities; and
(e) Advising the State Departnent of Education in
devel opi ng corrective action plans to address findings identified
in federal nonitoring reports under | DEA
(5) The advisory panel shall be provided the opportunity to
provi de coments to the State Board of Education on rules or
regul ati ons proposed by the State Departnent of Education relating
to the inplenentation of the |IDEA 1997 Amendnents.
SECTION 7. Section 37-23-11, M ssissippi Code of 1972, which
provi des for hearings regarding a child s identification,
eval uati on and placenent and for due process hearings in such
matters, is repeal ed.
SECTION 8. This act shall take effect and be in force from
and after July 1, 2001.
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