M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By:

Hyde-Sm t h, Johnson (19th)

O©CoOoO~NOUI~WNE

To: Public Health and

Senator(s) Little, Burton, Huggins, Vel fare

SENATE BI LL NO. 2501
(As Sent to Governor)

AN ACT RELATING TO THE M SSI SSI PPl VULNERABLE ADULTS ACT; TO
AMEND SECTI ON 43-47-5, M SSI SSI PPl CODE OF 1972, TO DEFI NE
"VULNERABLE ADULT, " CLARI FY CERTAI N DEFI NI TI ONS AND DEFI NE CERTAI N
PROH Bl TI ONS ON THE | NVESTI GATI ON AND PROVI SI ON OF PROTECTI VE
SERVI CES REGARDI NG RESI DENTS OR PATI ENTS I N A CARE FACILITY; TO
AVEND SECTI ON 43-47-7, M SSISSI PPI CODE OF 1972, TO ADD CERTAI N
LI CENSED MEDI CAL PERSONNEL AND OTHER ENTI TI ES TO THE ENUMERATI ON
OF MANDATED REPORTERS OF ABUSE, NEGLECT AND EXPLO TATI ON UNDER THE
VULNERABLE ADULTS ACT, TO PRESCRI BE CERTAI N PROCEDURES FOR THESE
REPORTS TO BE TAKEN BY THE DEPARTMENT OF HUMAN SERVI CES, TO
PRESCRI BE CRI M NAL PENALTI ES FOR FAI LI NG TO MAKE SUCH REQUI RED
REPORTS, AND TO PROVI DE FOR THE CONFI DENTI ALI TY OF SUCH REPORTS;
TO AMEND SECTI ON 43-47-9, M SSI SSI PPl CODE OF 1972, TO PROVI DE
THAT A COURT MAY AUTHORI ZE THE EVALUATI ON OF AN ABUSED ADULT UPON
SHOW NG OF PROBABLE CAUSE, | NCLUDI NG AN EVALUATI ON OF THE
FI NANCI AL RECORDS OF THE VULNERABLE ADULT; TO AMEND SECTI ONS
43-47-23, 43-47-27, 43-47-31, 43-47-33 AND 43-47-35, M SSI SSI PP
CODE OF 1972, IN CONFORM TY TO THE PRECEDI NG PROVI SI ONS; TO AMEND
SECTI ON 43-47-37, M SSI SSI PPl CODE OF 1972, TO CLARI FY REPORTI NG
REQUI REMENTS FOR VI CTI M5 OF ABUSE, NEGLECT OR EXPLO TATI ON AND TO
CLARI FY | MVUNI TY EXTENDED TO THE REPORTERS OF SUCH ABUSE AND
NEGLECT; TO AMEND SECTI ON 43-47-19, M SSISSI PPI CODE OF 1972, TO
CLARI FY AND | NCREASE CRI M NAL PENALTI ES FOR THE ABUSE, NEGLECT OR
FI NANCI AL EXPLO TATI ON OF VULNERABLE ADULTS; TO AMEND SECTI ON
43-11-13, M SSI SSI PPI CODE OF 1972, TO DI RECT THE STATE DEPARTMENT
OF HEALTH TO REQUI RE ALL LI CENSED NURSI NG FACI LI TI ES TO CONDUCT
CRI M NAL HI STORY RECORD CHECKS ON NEW APPLI CANTS FOR EMPLOYMENT AT
NURSI NG FACI LI TI ES WHO W LL PROVI DE DI RECT CARE;, TO AUTHORI ZE THE
DEPARTMENT TO CHARGE AND COLLECT FROM THE LI CENSEE A FEE FOR SUCH
CRI M NAL RECORD CHECKS; TO AUTHORI ZE THE DEPARTMENT TO DESI GNATE A
PRI VATE ENTI TY TO CONDUCT SUCH CRI M NAL RECCORD CHECKS; TO ENACT
STANDARDS FOR ENTRI ES | N PATI ENT MEDI CAL RECORDS OR CHARTS; TO
ENACT PENALTI ES FOR VI OLATI ON OF THE STANDARDS; TO AMEND SECTI ON
81-5-55, M SSISSIPPI CODE OF 1972, TO AUTHORI ZE FI NANCI AL
I NSTI TUTI ONS TO DI SCLOSE | NFORVATI ON UPON WRI TTEN REQUEST OF THE
ATTORNEY CGENERAL I N CASES OF FI NANCI AL EXPLO TATION OF A
VULNERABLE ADULT; AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 43-47-5, M ssissippi Code of 1972, is

anended as foll ows:
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43-47-5. For the purposes of this chapter, the follow ng
words shall have the meani ngs ascribed herein unless the context
ot herw se requires:

(a) "Abuse" shall nean the wllful or nonacci dent al

infliction of physical pain, injury or nental anguish on a

vul nerabl e adult, the unreasonabl e confinenent of a vul nerable
adult, or the willful deprivation by a caretaker of services which
are necessary to maintain the nental and physical health of a

vul nerabl e adult. "Abuse" shall include sexual abuse. "Abuse"

shall not nean conduct which is a part of the treatnment and care
of, and in furtherance of the health and safety of a patient or

resident of a care facility. "Abuse" includes, but is not limted

to, a single incident.

(b) "Care facility" shall nean:

(i) Any institution or place for the aged or
infirmas defined in, and required to be |licensed under, the
provi sions of Section 43-11-1 et seq.; and

(i) Any long-termcare facility as defined in
Section 43-7-55; and

(iti) Any hospital as defined in, and required to
be |icensed under, the provisions of Section 41-9-1 et seq.; and

(iv) Any home health agency as defined in, and
required to be licensed under, the provisions of Section 41-71-1
et seq.; and

(v) Any hospice as defined in, and required to be
I'i censed under, the provisions of Chapter 85 of Title 41; and

(vi) Any adult day services facility, which shal

mean a conmuni ty-based group programfor adults designed to neet

the needs of adults with inpairnents through individual plans of

care, which are structured, conprehensive, planned, nonresidenti al

prograns providing a variety of health, social and rel ated support

services in a protective setting, enabling participants to live in

the community. Exenpted fromthis definition shall be any program
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licensed and certified by the M ssissippi Departnent of Mental

Heal th and any adult day services program provided to ten (10) or

fewer individuals by a licensed institution for the aged or

infirm

(c) "Caretaker"” shall nean an individual, corporation,
partnership or other organization which has assuned the
responsibility for the care of a vulnerable adult, but shall not
i nclude the Division of Medicaid, a |icensed hospital, or a
Iicensed nursing honme within the state.

(d) "Court" shall mean the chancery court of the county
in which the vulnerable adult resides or is |ocated.

(e) "Department" shall mean the Departnent of Human
Servi ces.

(f) "Emergency” shall nean a situation in which:

(i) A vulnerable adult is in substantial danger of

serious harm death or irreparable harmif protective services are

not provided i medi ately;
(it) The vulnerable adult is unable to consent to
servi ces;
(iti) No responsible, able or willing caretaker,
if any, is available to consent to energency services; and
(iv) There is insufficient tine to utilize the
procedure provided in Section 43-47-13.
(g) "Enmergency services" shall nean those services
necessary to maintain a vulnerable adult's vital functions and
wi t hout which there is reasonable belief that the vul nerable adult
woul d suffer irreparable harmor death, and may include taking
physi cal custody of the adult.
(h) "Essential services" shall nean those social work,
medi cal , psychiatric or |egal services necessary to safeguard a
vul nerable adult's rights and resources and to nmaintain the
physical or mental well-being of the person. These services shal

i nclude, but not be [imted to, the provision of nedical care for
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physi cal and nmental health needs, assistance in personal hygiene,
food, clothing, adequately heated and ventil ated shelter,
protection fromhealth and safety hazards, protection from
physical m streatnment and protection fromexploitation. The words
"essential services" shall not include taking a vul nerable adult
i nto physical custody w thout his consent except as provided for
in Section 43-47-15 and as otherw se provided by the general |aws
of the state.

(i) "Exploitation" shall mean the illegal or inproper
use of a vulnerable adult or his resources for another's profit or

advantage with or without the consent of the vul nerable adult.

"Exploitation” includes, but is not limted to, a single incident.

(j) "Lacks the capacity to consent” shall nean that a
vul nerabl e adult, because of physical or nental incapacity, |acks
sufficient understanding or capacity to nmake or comruni cate
responsi bl e deci si ons concerning his person, including, but not
l[imted to, provisions for health care, food, clothing or shelter.
This may be reasonably determ ned by the departnment in energency
situations; in all other instances, the court shall nake the
determ nation followi ng the procedures in Sections 43-47-13 and
43-47-15 or as otherw se provided by the general |aws of the
state.

(k) "Neglect"” shall nmean either the inability of a
vul nerabl e adult who is living alone to provide for hinself the
food, clothing, shelter, health care or other services which are
necessary to nmaintain his nental and physical health, or failure
of a caretaker to supply the vulnerable adult with the food,
clothing, shelter, health care, supervision or other services

whi ch a reasonably prudent person would do to naintain the

vul nerabl e adult's nental and physical health. "Neglect”

includes, but is not limted to, a single incident.

(I') "Protective services" shall mean services provided

by the state or other governnment or private organizations,
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agencies or individuals which are necessary to protect a
vul nerabl e adult from abuse, neglect or exploitation. They shal
i nclude, but not be limted to, investigation, evaluation of the
need for services and provision of essential services on behalf of
a vul nerable adult.

(m "Vulnerable adult" shall nean a person eighteen

(18) years of age or older or any m nor whose ability to perform

the nornmal activities of daily living or to provide for his or her

own care or protection is inpaired due to a nental, enotional,

physi cal or devel opnental disability or dysfunction, or brain

damage or the infirmties of aging. The term "vul nerable adult"”

shall also include all residents or patients, regardl ess of age,
in a care facility for the purposes of Sections 43-47-19 and

43-47-37 only. The departnent shall not be prohibited from

i nvestigating, and shall have the authority and responsibility to

fully investigate, in accordance with the provisions of this

chapter, any allegation of abuse, neglect, and/or exploitation

regarding a patient in a care facility, if the alleged abuse,

negl ect and/or exploitation occurred at a private residence.

SECTION 2. Section 43-47-7, M ssissippi Code of 1972, is
amended as foll ows:

43-47-7. (1) (a) Except as otherw se provided by Section
43-47-37 for vulnerable adults in care facilities, any person

including, but not limted to, the follow ng, who knows or

suspects that a vul nerable adult has been or is being abused,

negl ected or exploited shall imediately report such know edge or

suspicion to the Departnent of Human Services or to the

county * * * departnent of human services where the vul nerable

adult is located:

(i) Attorney, physician, osteopathic physician,

nedi cal exam ner, chiropractor or nurse engaged in the adm ssion,

exam nation, care or treatnent of vul nerable adults;
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(ii) Health professional or nental health

prof essional other than one listed in subparagraph (i);

(iii) Practitioner who relies solely on spiritual

neans for heali ng;

(iv) Social worker or other professional adult

care, residential or institutional staff;

(v) State, county or municipal crimnal justice

enpl oyee or | aw enforcenent officer;

(vi) Human rights advocacy commttee or |long-term

care onbudsman council nenber:; or

(vii) Accountant, stockbroker, financial advisor

or consultant, insurance agent or consultant, investnent advisor

or consultant, financial planner, or any officer or enployee of a

bank, savings and |loan, credit union or any other financial

service provider.

(b) To the extent possible, a report nade pursuant to

par agraph (a) nust contain, but need not be limted to, the

follow ng information:

(i) Nanme, age, race, sex, physical description and

| ocati on of each vulnerable adult alleged to have been abused,

negl ected or exploited.

(i1) Nanes, addresses and tel ephone nunbers of the

vul nerable adult's fam |y nenbers.

(iii) Nane, address and tel ephone nunber of each

al | eged perpetrator.

(iv) Nane address and tel ephone nunber of the

caregiver of the vulnerable adult, if different fromthe all eged

per petrator.

(v) Description of the neglect, exploitation,

physi cal or psychol ogical injuries sustained.

(vi) Actions taken by the reporter, if any, such

as notification of the crimnal justice agency.
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(vii) Any other information available to the

reporting person which may establish the cause of abuse, negl ect

or exploitation that occurred or is occurring.

In addition to the above, any person or entity holding or

required to hold a license as specified in Title 73, Professions

and Vocations, M ssissippi Code of 1972, shall be required to give

his, her or its nane, address and tel ephone nunber in the report

of the all eged abuse, neglect or exploitation.

(c) The departnent, or its designees, shall report to

an appropriate crimnal investigative or prosecutive authority any

person required by this section to report or who fails to conply

with this section. A person who fails to nake a report as

required under this subsection or who, because of the

ci rcunst ances, shoul d have known or suspected beyond a reasonabl e

doubt that a vulnerable adult suffers fromexploitation, abuse,

negl ect or self-neglect but who knowingly fails to conply with

this section shall, upon conviction, be guilty of a m sdeneanor

and shall be punished by a fine not exceeding Five Thousand

Dol | ars ($5,000.00), or by inprisonnent in the county jail for not

nore than six (6) nonths, or both such fine and inprisonnent.

However, for purposes of this subsection (1), any recogni zed | egal

financial transaction shall not be considered cause to report the

know edge or suspicion of the financial exploitation of a

vul nerable adult. |If a person convicted under this section is a

menber of a profession or occupation that is |licensed, certified

or regulated by the state, the court shall notify the appropriate

licensing, certifying or regulating entity of the conviction.

(2) Reports received by | aw enforcenent authorities or other
agenci es shall be forwarded i mediately to the Departnent of Human

Services or the county * * * departnment of human services. The

Department of Human Services shall investigate the reported abuse,

negl ect or exploitation imediately and shall file a prelimnary

report of its findings with the Ofice of the Attorney General
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within forty-eight (48) hours, and shall neke additional reports

as new information or evidence becones avail able. The Depart nent

of Human Services, upon request, shall forward a statenent to the

person nmaking the initial report required by this section as to

what action is being taken, if any.

(3) The report may be made orally or in witing, but where
made orally, it shall be followed up by a witten report. A

person who fails to report or to otherw se conply with this

section, as provided herein, shall have no civil or crimnal

liability, other than that expressly provided for in this section,

to any person or entity in connection with any failure to report

or to otherwse conply with the requirenents of this section.

(4) Anyone who makes a report required by this section or

who testifies or participates in any judicial proceedings arising
fromthe report or who participates in a required investigation or
eval uation shall be presuned to be acting in good faith and in so
doing shall be inmmune fromliability, civil or crimnal, that

m ght ot herw se be incurred or inposed. However, the inmunity

provi ded under this subsection shall not apply to any suspect or

perpetrator of any abuse, neglect or exploitation.

(5) A person who intentionally makes a fal se report under
the provisions of this section may be found liable in a civil suit
for any actual danmages suffered by the person or persons so
reported and for any punitive damages set by the court or jury.

(6) The Executive Director of * * * Human Services shal
establish a statewi de central register of reports made pursuant to
this section. The central register shall be capable of receiving
reports of vulnerable adults in need of protective services seven
(7) days a week, twenty-four (24) hours a day. To effectuate this
pur pose the executive director shall establish a single toll-free
st at ewi de phone nunber that all persons may use to report
vul nerabl e adults in need of protective services, and that al

persons aut horized by subsection (7) of this section nmay use for
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determ ning the existence of prior reports in order to eval uate
the condition or circunstances of the vul nerable adult before
them Such oral reports and evidence of previous reports shall be
transmtted to the appropriate county * * * departnent of hunman
services. The central register shall include, but not be [imted
to, the followng information: the nane and identifying
information of the individual reported, the county * * *

departnment of hunman services responsible for the investigation of

each such report, the nanes, affiliations and purposes of any
person requesting or receiving information which the executive
director believes m ght be helpful in the furtherance of the

pur poses of this chapter, the nane, address, birth date, soci al

security nunber of the perpetrator of abuse, neglect and/or

exploitation, and the type of abuse, neglect and/or exploitation

of which there was substantial evidence upon investigation of the

report. The central register shall informthe person nmaking

reports required under this section of his or her right to request

statenents fromthe departnent as to what action is being taken,

if any.

Each person, business, organization or other entity, whether

public or private, operated for profit, operated for nonprofit or

a voluntary unit of governnent not responsible for | aw enforcenent

providing care, supervision or treatnent of vulnerable adults

shall conduct crimnal history records checks on each new enpl oyee

of the entity who provides, and/or would provide direct patient

care or services to adults or vul nerable persons, as provided in

Section 43-11-13.

The departnent shall not rel ease data that woul d be harnfu

or detrinental to the vulnerable adult or that would identify or

| ocate a person who, in good faith, nmade a report or cooperated in

a subsequent investigation unless ordered to do so by a court of

conpetent jurisdiction.
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302 (7) Reports made pursuant to this section, reports witten
303 or photographs taken concerning such reports in the possession of
304 the Departnent of Human Services or the county * * * departnent of

305 human services shall be confidential and shall only be nade

306 available to:

307 (a) A physician who has before hima vul nerabl e adult
308 whom he reasonably suspects may be abused, neglected or exploited,
309 as defined in Section 43-47-5;

310 (b) A duly authorized agency having the responsibility
311 for the care or supervision of a subject of the report;

312 * ok

313 (c) Agrand jury or a court of conpetent jurisdiction,
314 upon finding that the information in the record is necessary for
315 the determ nation of charges before the grand jury;

316 (d) A district attorney or other |aw enforcenent

317 official.

318 Not wi t hst andi ng the provisions of paragraph (b) of this

319 subsection, the departnent nmay not disclose a report of the

320 abandonnent, exploitation, abuse, neglect or self-neglect of a

321 wvulnerable adult to the vul nerable adult's guardi an,

322 attorney-in-fact, surrogate decision nmaker, or caregiver who is a

323 perpetrator or alleged perpetrator of the abandonnent,

324 exploitation, abuse or neglect of the vulnerable adult.

325 Any person given access to the nanmes or other information
326 identifying the subject of the report, except the subject of the
327 report, shall not divulge or make public such identifying

328 information unless he is a district attorney or other |aw

329 enforcenment official and the purpose is to initiate court action.
330 Any person who willfully permts the rel ease of any data or

331 information obtained pursuant to this section to persons or

332 agencies not permtted to such access by this section shall be

333 guilty of a m sdeneanor.
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(8) Upon reasonabl e cause to believe that a caretaker or
ot her person has abused, neglected or exploited a vul nerable
adult, the departnent shall pronptly notify the district attorney
of the county in which the vulnerable adult is |located and the

Ofice of the Attorney CGeneral, except as provided in Section

43-47-37(2).

SECTION 3. Section 43-47-9, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-9. (1) Upon receipt of a report pursuant to Section
43-47-7 that a vulnerable adult is in need of protective services,
t he departnent shall initiate an investigation and/or eval uation
within forty-eight (48) hours to determ ne whether the vul nerable
adult is in need of protective services and what services are
needed. The evaluation shall include any necessary visits and

interviews with the adult, and if appropriate, with the all eged

perpetrator of the vulnerable adult abuse and with any person

believed to have know edge of the circunstances of the case. Wen

a caretaker of a vulnerable adult refuses to allow the departnent
reasonabl e access to conduct an investigation to determne if the
vul nerable adult is in need of protective services, the departnent
may petition the court for an order for injunctive relief
enjoining the caretaker frominterfering with the investigation.
(2) The staff and physicians of |ocal health departnents,
mental health clinics and other public or private agencies,
i ncludi ng | aw enforcenent agencies, shall cooperate fully with the
departnent in the performance of its duties. These duties include
i edi ate, in-residence eval uations and nedi cal exam nations and
treatment where the departnent deens it necessary. * * *
However, * * * upon receipt of a report of abuse, neglect or
exploitation of a vulnerable adult confined in a |licensed hospital
or licensed nursing hone facility in the state, the departnent

shall imediately refer this report to the proper authority at the

S. B. No. 2501 *SS02/R538SG*
01/ SS02/ R538SG
PAGE 11



366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396
397
398

State Departnment of Health for investigation under Section
43-47- 37.

Upon a show ng of probable cause that a vul nerable adult has

been abused, a court may authorize a qualified third party to nake

an evaluation to enter the residence of, and to exam ne the

vul nerabl e adult. Upon a show ng of probable cause that a

vul nerabl e adult has been financially exploited, a court may

authorize a qualified third party, also authorized by the

departnent, to nmake an evaluation, and to gain access to the

financial records of the vul nerable adult.

(3) The departnment may contract with an agency or private
physi cian for the purpose of providing i mediate, accessible
eval uations in the location that the departnent deens nost
appropri ate.

SECTION 4. Section 43-47-19, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-19. (1) It shall be unlawful for any person to abuse,
negl ect or exploit any vul nerable adult.

(2) Any person who willfully conmmts an act or omts the
performance of any duty, which act or om ssion contributes to,

tends to contribute to or results in physical pain, injury, nental

angui sh, unreasonabl e confinenent, or deprivation of services

whi ch are necessary to maintain the nental and physical health of

a vul nerabl e adult, or neglect * * * of any vulnerable adult shal

be guilty of a m sdeneanor and, upon conviction thereof, shall be
puni shed by a fine not to exceed One Thousand Dol |l ars ($1, 000. 00)
or by inprisonnent not to exceed one (1) year in the county jail,

or by both such fine and inprisonnent. Any accepted nedical

procedure perforned in the usual scope of practice shall not be a

violation of this subsecti on.

Any person who willfully exploits a vulnerable adult shall be

guilty of a m sdeneanor and, upon conviction thereof, shall be

puni shed by a fine not to exceed Five Thousand Dol | ars ($5, 000.00)
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or by inprisonnent not to exceed one (1) year in the county jail

or by both such fine and inprisonnent.

(3) Any person who willfully inflicts physical pain or
injury upon a vul nerable adult shall be guilty of felonious abuse
and/ or battery of a vulnerable adult and, upon conviction thereof,
may be punished by inprisonnent in the State Penitentiary for not
nore than twenty (20) years.

(4) Nothing contained in this section shall prevent
proceedi ngs agai nst a person under any statute of this state or
muni ci pal ordi nance defining any act as a crinme or m sdeneanor.

SECTION 5. Section 43-47-23, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-23. The departnent and the court are authorized to
seek the cooperation of all public agencies, departnents,
soci eties, organizations or agencies having for their object the

protection or aid of adults. These agencies, departnents,

soci eties and organi zati ons shall provide any such assi stance as

IS necessary.

SECTION 6. Section 43-47-27, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-27. The departnent shall adopt standards and ot her
procedures and guidelines with forns to insure the effective
i npl enentation of the provisions of this chapter no later than
Cct ober 1, 2001.

SECTION 7. Section 43-47-31, M ssissippi Code of 1972, is
amended as fol |l ows:

43-47-31. (1) Nothing in this chapter shall be construed to
authorize, permt or require any energency or protective services
in contravention of the stated or inplied objection of such person
based upon his right of privacy, which is grounded in the federal

courts and the courts of this state, except in a situation where

the vulnerable adult is in inmmnent danger of serious harm
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(2) Nothing in this chapter shall be construed to nean a
person is neglected or in need of emergency or protective services
for the sole reason he is being furnished or relies upon treatnent
by spiritual means through prayer alone in accordance with the
tenets and practices of a recognized church or religious
denom nati ons.

(3) Nothing in this chapter shall be construed to authorize,
permt or require any nmedical care or treatnment in contravention
of the stated or inplied objection of such person.

SECTI ON 8. Section 43-47-33, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-33. The departnent shall establish a conprehensive,

aggressive programto educate the general public of (a) the

exi stence and provisions of the M ssissippi Vulnerable Adults Act

of 1986; (b) the duty to report the abuse, neglect or exploitation

of any and all vulnerable adults, and (c) crimnal sanctions

associated with violations of the Mssissippi Vulnerable Adults

Act .

SECTION 9. Section 43-47-35, M ssissippi Code of 1972, is
amended as foll ows:

43-47-35. It is the intent of the Legislature that the * * *
departnent * * * shall inplenment the provisions of this chapter in
the event federal funding is nmade avail abl e therefor under a
soci al services block grant, or in the event any other federal or
state funding is made available to provide for protective services
for vul nerable adults.

SECTI ON 10. Section 43-47-37, M ssissippi Code of 1972, is
amended as foll ows:

43-47-37. (1) Any person who, within the scope of his
enpl oynent at a care facility as defined in Section 43-47-5(b), or

in his professional or personal capacity, has know edge of or

reasonabl e cause to believe that any patient or resident of a care
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facility has been the victimof abuse, neglect or exploitation

shal | report imediately the abuse, neglect or exploitation.

(2) The reporting of conduct as required by subsection (1)
of this section shall be nade:

(a) By any enpl oyee of any hone health agency, orally

or telephonically, wthin twenty-four (24) hours of discovery,
excl udi ng Saturdays, Sundays and | egal holidays, to the * * *
departnment * * * and the Medicaid Fraud Control Unit of the
Attorney Ceneral's office.

(b) By a home health agency, in witing wthin
seventy-two (72) hours of discovery to the * * * departnent * * *
and the Medicaid Fraud Control Unit. * * * Upon initial review,

the Medicaid Fraud Control Unit shall nake a determ nati on whet her

or not the person suspected of commtting the reported abuse,

negl ect or exploitation was an enpl oyee of the hone heal th agency.

|f so, the Medicaid Fraud Control Unit shall determ ne whether

there is substantial potential for crimnal prosecution, and upon

a positive determ nation, shall investigate and prosecute the

complaint or refer it to an appropriate crimnal investigative or

prosecutive authority. |If the alleged perpetrator is not an

enpl oyee of the honme health agency, the departnent shal

i nvestigate and process the conplaint or refer it to an

appropriate investigative or prosecutive authority.

(c) By all other care facilities, orally or
tel ephonically, wthin twenty-four (24) hours of discovery,
excl udi ng Saturdays, Sundays and | egal holidays, to the * * *
State Departnment of Health and the Medicaid Fraud Control Unit of
the Attorney Ceneral's office.

(d) By all other care facilities, in witing, wthin
seventy-two (72) hours of the discovery, tothe * * * State
Department of Health and the Medicaid Fraud Control Unit. If,
upon initial review by the * * * State Departnent of Health and

the Medicaid Fraud Control Unit, a determ nation is nade that
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there is substantial potential for crimnal prosecution, the unit
wi Il investigate and prosecute the conplaint or refer it to an
appropriate crimnal investigative or prosecutive authority.

(3) The contents of the reports required by subsections (1)
and (2) of this section shall contain the follow ng information
unl ess the information i s unobtainable by the person reporting:

(a) The name, address, tel ephone nunber, occupation and
enpl oyer' s address and tel ephone nunber of the person reporting;

(b) The name and address of the patient or resident who
is believed to be the victimof abuse or exploitation;

(c) The details, observations and beliefs concerning
t he incident;

(d) Any statenents relating to incident made by the
patient or resident;

(e) The date, tinme and place of the incident;

(f) The nane of any individual (s) believed to have
know edge of the incident;

(g) The nane of the individual (s) believed to be
responsible for the incident and their connection to the patient
or resident; and

(h) Such other information that nmay be required by
the * * * State Departnent of Health and/or the Medicaid Fraud
Control Unit, as requested.

(4) Any other individual who has knowl edge of or reasonable
cause to believe that any patient or resident of a care facility
has been the victimof abuse, exploitation or any other crim nal
of fense may nake a report to the State Departnent of Health and
t he Medi caid Fraud Control Unit.

(5) (a) Any individual who, in good faith, makes a report
as provided in this section or who testifies in an offici al
proceedi ng regarding matters arising out of this section shall be

imune fromall crimnal and civil liability * * *.  The inmunity

granted under this subsection shall not apply to any suspect or
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perpetrator of abuse, neglect or exploitation of any vul nerable

adult, or of any other crimnal act under any statute of this

state or municipal ordi nance defining any act as a crine or

m sdenmeanor.

(b) No person shall termnate from enpl oynent, denote,
reject for pronotion or otherw se sanction, punish or retaliate
agai nst any individual who, in good faith, nakes a report as
provided in this section or who testifies in any official
proceedi ng regarding matters arising out of this section.

(6) Any care facility that conplies in good faith with the
requi renents of this section to report the abuse or exploitation
of a patient or resident in the care facility shall not be
sanctioned by the State Departnment of Health for the occurrence of
such abuse or exploitation if the care facility denonstrates that
it adequately trained its enployees and that the abuse or
expl oitati on was caused by factors beyond the control of the care
facility.

(7) Every person who knowingly fails to nmake the report as
requi red by subsections (1), (2) and (3) of this section or
attenpts to induce another, by threat or otherwise, to fail to
make a report as required by subsections (1), (2) and (3) of this
section shall, upon conviction, be guilty of a m sdeneanor and
shal |l be punished by a fine of not exceeding Five Hundred Dol |l ars
($500.00), or by inprisonnent in the county jail for not nore than
six (6) nmonths, or both such fine and inprisonnent.

(8) Copies of Sections 43-47-7 and 43-47-37 shall be posted

promnently in every health care facility.

(9) |If, after initial inquiry or investigation, the Medicaid
Fraud Control Unit determ nes that there is reasonable cause to
believe that an enpl oyee of a hone health agency has abused,
negl ected or exploited a vulnerable adult, the unit shall notify
the M ssissippi State Departnent of Health of the all eged abuse,

negl ect or exploitation.
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(10) Upon a judicial determnation of evidence that an

enpl oyee of a care facility has abused, neglected or exploited a

vul nerabl e adult, the appropriate investigative agency shal

i nmedi ately provide the followng information to the centra

registry: nane, address, birth date, social security nunber of

perpetrator; type of abuse, neglect and or exploitation; nane,

address, birth date, social security nunber of victim and date of

i nci dent and report.

SECTION 11. Section 43-11-13, M ssissippi Code of 1972, is
anmended as foll ows:

43-11-13. (1) The licensing agency shall adopt, anend,
promul gate and enforce such rules, regulations and standards,
including classifications, with respect to all institutions for

the aged or infirmto be licensed under this chapter as nay be

designed to further the acconplishnent of the purpose of this
chapter in pronoting adequate care of individuals in such
institutions in the interest of public health, safety and wel fare.
Such rul es, regul ations and standards shall be adopted and

promul gated by the Iicensing agency and shall be recorded and

i ndexed in a book to be maintained by the |icensing agency inits
main office in the State of Mssissippi, entitled "Rules,
Regul ati ons and M ni mrum St andards for Institutions for the Aged or
Infirnt and the book shall be open and avail able to al
institutions for the aged or infirmand the public generally at

all reasonable tinmes. Upon the adoption of such rules,
regul ati ons and standards, the |icensing agency shall mail copies
thereof to all such institutions in the state which have fil ed
with the agency their nanmes and addresses for this purpose, but
the failure to mail the sanme or the failure of the institutions to
receive the sanme shall in no way affect the validity thereof. The
rul es, regul ations and standards may be anended by the |icensing
agency, fromtinme to tine, as necessary to pronote the health,

safety and welfare of persons living in those institutions.
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(2) The licensee shall keep posted in a conspicuous place on
the licensed prem ses all current rules, regulations and m ni num
standards applicable to fire protection neasures as adopted by the
Iicensing agency. The licensee shall furnish to the |icensing
agency at | east once each six (6) nonths a certificate of approval
and inspection by state or local fire authorities. Failure to
conply with state | aws and/ or nuni ci pal ordi nances and current
rul es, regulations and m ni num st andards as adopted by the
i censing agency, relative to fire prevention neasures, shall be
prima facie evidence for revocation of |icense.

(3) The State Board of Health shall pronul gate rul es and
regul ations restricting the storage, quantity and classes of drugs
all owed in personal care hones. Residents requiring
adm ni stration of Schedule Il Narcotics as defined in the Uniform
Control | ed Substances Law may be admtted to a personal care hone.
Schedul e drugs may only be allowed in a personal care hone if they
are adm nistered or stored utilizing proper procedures under the
di rect supervision of a licensed physician or nurse.

(4) (a) Pursuant to regulations pronulgated by the State

Department of Health, the |icensing agency shall require to be

performed a crimnal history record check on every new enpl oyee of

a licensed institution for the aged or infirmor care facility who

provides direct patient care or services and who is enployed after

July 1, 2001. Except as otherw se provided, no such new enpl oyee

shall be permitted to provide direct patient care or services

until the results of the crimnal history record check have

reveal ed no disqualifying record. Every such new enpl oyee shal

provide a valid current social security nunber and/or driver's

| icense nunber which shall be furnished to the |icensing agency or

to the private entity designated by the |licensing agency to

conduct the crimnal history record check. The institution for

the aged or infirmor care facility applying for the crimnal

hi story record check will be pronptly notified of any
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di squalifying record found by the crimnal history record check.

In order to deternmine the applicant's suitability for enpl oynent,

the applicant shall be fingerprinted. |If no disqualifying record

is identified at the state |level, the fingerprints shall be

forwarded by the Departnent of Public Safety to the Federal Bureau

of Investigation for a national crimnal history record check.

(b) Alicensed institution for the aged or infirmor

care facility may nmake an offer of tenporary enploynent to a

prospective enpl oyee pending the results of a crimnal history

record check on the person. |In such instances, the licensed

institution for the aged or infirmor care facility shall provide

to the licensing agency, or to the designated private entity, the

nane and relevant information relating to the person within

seventy-two (72) hours after the date the person accepts tenporary

enpl oynent .

(c) Al fees incurred in conpliance with this section

shall be borne by the institution or facility requesting the

crimnal history record check. The |icensing agency, or the

designated private entity, is authorized to charge the institution

for the aged or infirmor care facility a fee which shall include

t he anmount required by the M ssissippi Departnent of Public

Safety, the Federal Bureau of Investigation or any other agency

designated by the |licensing agency for the national crimnal

hi story record check in addition to any necessary costs incurred

by the |icensing agency or the designated private entity for the

handl i ng and adm nistration of the crimnal history record checks.

Costs incurred by a nursing hone provider inplenenting this act

shall be reinmbursed as an all owabl e cost under Section 43-13-116.

(d) The licensing agency, care facility, and their

agents, officers, enployees, attorneys and representatives shal

be presuned to be acting in good faith for any enpl oynent decision

or action taken under paragraphs (a) and (b) of this subsection.
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The presunption of good faith nay be overcone by a preponderance

of the evidence in any civil action.

(e) The licensing agency shall pronul gate regul ati ons

to inplenent this subsection (4).

SECTION 12. (1) Except as otherw se provided in subsection

(3), a person, knowing that the information is m sl eading or

i naccurate, shall not intentionally, willfully or recklessly place
or direct another to place in a patient's nmedical record or chart
m sl eadi ng or inaccurate information regarding the diagnosis,

care, treatnment or cause of a patient's condition. A violation of
this subsection is punishable as follows: a person who
intentionally or willfully or recklessly violates this subsection
is guilty of a m sdeneanor, punishable by inprisonnment for not
nore than one (1) year, or a fine of not nore then One Thousand
Dol I ars ($1, 000.00), or both.

(2) Except as otherw se provided in subsection (3), a person
shall not intentionally or willfully alter or destroy or direct
another to alter or destroy a patient's medical records or charts
for the purpose of concealing his or her responsibility for the
patient's injury, sickness or death. A person who violates this
subsection is guilty of a m sdeneanor puni shable by inprisonnent
for not nore than one (1) year, or a fine of not nore than One
Thousand Dol | ars ($1, 000. 00), or both.

(3) Subsections (1) and (2) do not apply to either of the
fol | ow ng:

(a) Destruction of a patient's original nedical record
or chart if all of the information contained in or on the nedical
record or chart is otherw se retained by neans of mechanical or
el ectronic recording, chem cal reproduction, or other equival ent
techni ques that accurately reproduce all of the information
contained in or on the original.

(b) Supplenmentation of information or correction of an

error in a patient's nmedical record or chart in a manner that
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reasonably di scl oses that the supplenentation or correction was
perfornmed and that does not conceal or alter prior entries.

SECTI ON 13. Section 81-5-55, Mssissippi Code of 1972, is
anmended as foll ows:

81-5-55. In no instance shall the name of any depositor, or
t he amount of his deposit, be disclosed to anyone, except to
report to approved parties, such as credit bureaus, account
verification services and others, the forcible closure of a
deposit account due to m suse, such as fraud, kiting or chronic
bad check witing or when required to be done in | egal
proceedi ngs, for verification of public assistance in cases
wherein the depositor has applied for public assistance and the
Department of Human Services submits a witten authorization
executed by the depositor authorizing the receipt of such

information, for verification of the financial exploitation of a

vul nerabl e adult in cases wherein the Attorney General submts a

witten authorization, or in case of insolvency of banks. The

parties referred to herein nust be approved by the Conm ssi oner of
Banki ng and Consuner Fi nance and nust satisfactorily denonstrate
their reliability and credibility of their activities. Disclosure
of depositor information to any affiliate or agent providing
services on behalf of the bank shall not be considered disclosure
of depositor information within the neaning of this section. The
term"affiliate" neans a corporation or business entity that
controls, is controlled by or is under comon control with the
bank. The term "agent" means anyone who has an agreenent,
arrangenment or understanding to transact business for the bank by
the authority and on account of the bank, provided such agreenent
bi nds the agent to the sane degree of confidentiality of

di scl osure of bank records as the bank. Any violation of this
provi sion shall be considered a m sdeneanor and, upon conviction
thereof, in any court of conpetent jurisdiction, such person shal

be puni shed by a fine of not nore than One Thousand Dol | ars
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(%1, 000.00) or inprisoned in the county jail not nore than six (6)
nmonths or both, and in addition thereto, shall be Iliable upon his
bond to any person danmaged thereby.

This section shall not be construed to prohibit the
di sclosure, to the State Treasurer, State Auditor, Legislative
Budget O fice, Joint Legislative Conmttee on Performance
Eval uati on and Expenditure Review or the Departnent of Finance and
Adm ni stration, of any information about any type of account or
investnent, including certificates of deposit, owned by any public
entity of the State of Mssissippi. |In addition, this section
shall not be construed to prohibit, or to inpose liability for,
the disclosure of information to the Departnent of Human Services,
the Child Support Unit of the Departnent of Human Services, or
their contractors or agents, pursuant to Chapter 19 of Title 43,
M ssi ssi ppi Code of 1972.

SECTION 14. This act shall take effect and be in force from
and after July 1, 2001.
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