M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By:

Hyde-Sm t h, Johnson (19th)

©CoOoO~NOUITr~WNE

To: Public Health and

Senator(s) Little, Burton, Huggins, Vel fare

COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO. 2501

AN ACT RELATING TO THE M SSI SSI PPl VULNERABLE ADULTS ACT; TO
CODI FY SECTI ON 43-47-4, M SSI SSI PPl CODE OF 1972, AND AVEND
SECTI ON 43-47-5, M SSI SSI PPI CODE OF 1972, TO TRANSFER THE ADULT
PROTECTI VE SERVI CES' RESPONSI Bl LI TI ES OF THE DEPARTMENT OF HUVAN
SERVI CES TO THE ADULT PROTECTI VE SERVI CES UNIT OF THE OFFI CE OF
ATTORNEY CENERAL, TO DEFI NE "VULNERABLE ADULT," TO CLARI FY CERTAI N
DEFI NI TI ONS AND TO DEFI NE CERTAI N PRCHI BI TI ONS ON THE
I NVESTI GATI ON AND PROVI SI ON OF PROTECTI VE SERVI CES REGARDI NG
RESI DENTS OR PATI ENTS IN A CARE FACI LITY; TO AMEND SECTI ON
43-47-7, M SSISSI PPI CODE OF 1972, TO ADD CERTAI N LI CENSED MEDI CAL
PERSONNEL AND OTHER ENTI TI ES TO THE ENUMERATI ON OF MANDATED
REPORTERS OF ABUSE, NEGLECT AND EXPLO TATI ON UNDER THE VULNERABLE
ADULTS ACT AND TO PRESCRI BE CRI M NAL PENALTI ES FOR FAI LI NG TO MAKE
SUCH REQUI RED REPCORTS, AND TO PROVI DE FOR THE CONFI DENTI ALI TY OF
SUCH REPCORTS BY THE ADULT PROTECTI VE SERVI CES UNI T, TO AMEND
SECTI ON 43-47-9, M SSI SSI PPI CODE OF 1972, TO PROVI DE THAT A COURT
MAY AUTHORI ZE THE EVALUATI ON OF AN ABUSED ADULT UPON SHOW NG OF
PROBABLE CAUSE, | NCLUDI NG AN EVALUATI ON OF THE FI NANCI AL RECORDS
OF THE VULNERABLE ADULT; TO AMEND SECTI ONS 43-47-11, 43-47-15,
43-47-17, 43-47-21, 43-47-23, 43-47-25, 43-47-27, 43-47-29,
43-47-31, 43-47-33 AND 43-47-35, M SSISSI PPI CODE OF 1972, IN
CONFORM TY; TO AVEND SECTI ON 43-47-37, M SSI SSI PPI CODE OF 1972,
TO CLARI FY REPORTI NG REQUI REMENTS FOR VI CTI M5 OF ABUSE, NEGLECT OR
EXPLO TATI ON AND TO CLARI FY | MMUNI TY EXTENDED TO THE REPORTERS OF
SUCH ABUSE AND NEGLECT; TO AMEND SECTI ON 43-47-19, M SSI SSI PPI
CODE OF 1972, TO CLARIFY AND | NCREASE CRI M NAL PENALTI ES FOR THE
ABUSE, NEGLECT OR FI NANCI AL EXPLO TATI ON OF VULNERABLE ADULTS; TO
AMEND SECTI ON 43-11-13, M SSI SSI PPI CODE OF 1972, TO DI RECT THE
STATE DEPARTMENT OF HEALTH TO REQUI RE ALL LI CENSED NURSI NG
FACI LI TIES TO CONDUCT CRI M NAL RECORD BACKGROUND CHECKS ON
APPLI CANTS FOR EMPLOYMENT AT NURSI NG FACI LI TI ES WHO W LL PROVI DE
DI RECT CARE, TO AUTHORI ZE THE DEPARTMENT TO CHARGE AND COLLECT
FROM THE LI CENSEE A FEE FOR SUCH CRI M NAL RECORD CHECKS; TO ENACT
STANDARDS FOR ENTRI ES | N PATI ENT MEDI CAL RECORDS OR CHARTS; TO
ENACT PENALTI ES FOR VI OLATI ON OF THE STANDARDS; AND FOR RELATED
PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. The foll ow ng provision shall be codified as
Section 43-47-4, M ssissippi Code of 1972:

43-47-4. (1) There is hereby created within the Ofice of

the Attorney CGeneral an "Adult Protective Services Unit." The
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unit shall consist of a director appointed by the Attorney Ceneral
and such attorneys, investigators and other such personnel as are
necessary to conduct the activities of the unit. The Attorney
General , acting through the Director of the Adult Protective
Services Unit, may, in any case involving alleged violations of
this chapter, conduct an investigation or prosecution. 1In
conducting such actions, the Attorney Ceneral, acting through the
director, shall have all the powers of a district attorney,

i ncluding the powers to issue or cause to be issued subpoenas or
ot her process. Persons enployed by the Attorney General as
investigators in the Adult Protective Services Unit shall serve as
| aw enf orcenent officers as defined in Section 45-6-3, and they
shal | be enpowered to nmake arrests and to serve and execute search
warrants and other valid | egal process anywhere within the State
of M ssi ssi ppi .

(2) Effective July 1, 2001, any enployees of the M ssissipp
Departnment of Human Services whose functions and responsibilities
i nvol ve adult protective services shall be transferred to the
Adult Protective Services Unit of the Ofice of Attorney Ceneral,
in accordance with the rules and regul ations of the State
Personnel Board. Qher responsibilities of the Division of Aging
and Adult Services, including neal delivery, onbudsman services,
honmenmaker assi stance, health insurance counseling and adult day
care, shall remain the responsibility of the Departnent of Human
Services. No enployees shall be dismssed as the result of the
agency reorgani zation required by this act, and any reduction in
t he nunber of persons enployed by the state shall result from
attrition of enployees and not dismssal. Al records, real and
personal property and unexpended bal ances of appropriations,
al l ocations or other funds of the Departnment of Human Services
involved with adult protective services shall be transferred to
the Adult Protective Services Unit of the Ofice of Attorney

Gener al .
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SECTION 2. Section 43-47-5, M ssissippi Code of 1972, is
anended as foll ows:

43-47-5. For the purposes of this chapter, the follow ng
words shall have the meani ngs ascribed herein unless the context
ot herw se requires:

(a) "Abuse" shall nean the wllful or nonacci dent al

infliction of physical pain, injury or nental anguish on a

vul nerabl e adult, the unreasonabl e confinenent of a vul nerable
adult, or the willful deprivation by a caretaker of services which
are necessary to maintain the nental and physical health of a

vul nerabl e adult. "Abuse" shall include sexual abuse. "Abuse"

shall not nean conduct which is a part of the treatnment and care
of, and in furtherance of the health and safety of a patient or

resident of a care facility. "Abuse" includes, but is not limted

to, a single incident.

(b) "Care facility" shall nean:

(i) Any institution or place for the aged or
infirmas defined in, and required to be |licensed under, the
provi sions of Section 43-11-1 et seq.; and

(i) Any long-termcare facility as defined in
Section 43-7-55; and

(iti) Any hospital as defined in, and required to
be licensed under, the provisions of Section 41-9-1 et seq.; and

(iv) Any home health agency as defined in, and
required to be licensed under, the provisions of Section 41-71-1
et seq.; and

(v) Any hospice as defined in, and required to be
i censed under, the provisions of Chapter 85 of Title 41.

(vi) Any adult day services facility, which shal

mean a conmuni ty-based group program for adults designed to neet

the needs of adults with inpairnents through individual plans of

care, which are structured, conprehensive, planned, nonresidenti al

prograns providing a variety of health, social and rel ated support
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services in a protective setting, enabling participants to live in

the community. Exenpted fromthis definition shall be any program

licensed and certified by the M ssissippi Departnent of Mental

Heal th and any adult day services program provided to ten (10) or

| ess individuals by a licensed institution for the aged or infirm

(c) "Caretaker" shall nean an individual, corporation,
partnership or other organization which has assuned the
responsibility for the care of a vulnerable adult, but shall not
i nclude the Division of Medicaid, a |icensed hospital, or a
Iicensed nursing honme within the state.

(d) "Court"™ shall nmean the chancery court of the county
in which the vulnerable adult resides or is |ocated.

(e) "Unit" shall nean the Adult Protective Services

Unit of the Ofice of the Attorney General, unless otherw se

designated as the Medicaid Fraud Unit of the Ofice of the

Attorney Ceneral .

(f) "Emergency” shall nean a situation in which:
(i) A vulnerable adult is in substantial danger of

serious harm death or irreparable harmif protective services are

not provided i mredi ately;
(it) The vulnerable adult is unable to consent to
servi ces;
(iti) No responsible, able or willing caretaker,
if any, is available to consent to energency services; and
(iv) There is insufficient tine to utilize the
procedure provided in Section 43-47-13.
(g) "Enmergency services" shall nean those services
necessary to maintain a vulnerable adult's vital functions and
wi t hout which there is reasonable belief that the vul nerable adult
woul d suffer irreparable harmor death, and may include taking
physi cal custody of the adult.
(h) "Essential services" shall nean those social work,

medi cal , psychiatric or |egal services necessary to safeguard a
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vul nerable adult's rights and resources and to nmaintain the
physical or mental well-being of the person. These services shal
i nclude, but not be [imted to, the provision of nedical care for
physi cal and nmental health needs, assistance in personal hygiene,
food, clothing, adequately heated and ventil ated shelter,
protection fromhealth and safety hazards, protection from
physical m streatnment and protection fromexploitation. The words
"essential services" shall not include taking a vul nerable adult
i nto physical custody w thout his consent except as provided for
in Section 43-47-15 and as otherw se provided by the general |aws
of the state.

(i) "Exploitation" shall mean the illegal or inproper
use of a vulnerable adult or his resources for another's profit or

advantage with or without the consent of the vul nerable adult.

"Exploitation” includes, but is not limted to, a single incident.

(j) "Lacks the capacity to consent” shall nean that a
vul nerabl e adult, because of physical or nental incapacity, |acks
sufficient understanding or capacity to nmake or comrunicate
responsi bl e deci si ons concerning his person, including, but not
l[imted to, provisions for health care, food, clothing or shelter.
This may be reasonably determ ned by the departnment in energency
situations; in all other instances, the court shall nake the
determ nation followi ng the procedures in Sections 43-47-13 and
43-47-15 or as otherw se provided by the general |aws of the
state.

(k) "Neglect"” shall nmean either the inability of a
vul nerabl e adult who is living alone to provide for hinself the
food, clothing, shelter, health care or other services which are
necessary to nmaintain his nental and physical health, or failure
of a caretaker to supply the vulnerable adult with the food,
clothing, shelter, health care, supervision or other services

whi ch a reasonably prudent person would do to naintain the
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vul nerabl e adult's nental and physical health. "Neglect”

includes, but is not limted to, a single incident.

(I') "Protective services" shall mean services provided
by the state or other governnment or private organizations,
agencies or individuals which are necessary to protect a
vul nerabl e adult from abuse, neglect or exploitation. They shal
i nclude, but not be [imted to, investigation, evaluation of the
need for services and provision of essential services on behalf of
a vul nerable adult.

(m "Vulnerable adult"” shall nean a person eighteen

(18) years of age or older or any m nor whose ability to perform

the nornmal activities of daily living or to provide for his or her

own care or protection is inpaired due to a nental, enotional,

physi cal or devel opnental disability or dysfunction, or brain

damage or the infirmties of aging. The term "vul nerable adult”

shall also include all residents or patients, regardl ess of age,
in a care facility for the purposes of Sections 43-47-19 and

43-47-37 only. The Adult Protective Services Unit shall not be

prohi bited frominvestigating, and shall have the authority and

responsibility to fully investigate, in accordance with the

provisions of this chapter, any allegati on of abuse, neglect,

and/ or exploitation regarding a patient in a care facility, if the

al | eged abuse, neglect and/or exploitation occurred at a private

resi dence.

SECTION 3. Section 43-47-7, M ssissippi Code of 1972, is
amended as fol |l ows:

43-47-7. (1) (a) Except as otherw se provided by Section
43-47-37 for vulnerable adults in care facilities, any person

including, but not limted to, the follow ng, who knows or

suspects that a vul nerable adult has been or is being abused,

negl ected or exploited shall imedi ately report such know edge or

suspicion to the Adult Protective Services Unit of the Ofice of

the Attorney CGeneral * * *:
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(i) Attorney, physician, osteopathic physician,

medi cal exam ner, chiropractor or nurse engaged in the adm ssion,

exam nation, care or treatnent of vul nerable adults;

(ii) Health professional or nental health

prof essional other than one listed in subparagraph (i);

(iii) Practitioner who relies solely on spiritual

neans for healing;

(iv) Social worker or other professional adult

care, residential or institutional staff;

(v) State, county or municipal crimnal justice

enpl oyee or | aw enforcenent officer;

(vi) Human rights advocacy commttee or |long-term

care onbudsman council nenber:; or

(vii) Bank, savings and |loan, credit union or any

other financial institution officer, trustee or enpl oyee.

(b) To the extent possible, a report nade pursuant to

par agraph (a) nust contain, but need not be limted to, the

follow ng information:

(i) Nanme, age, race, sex, physical description and

| ocati on of each vulnerable adult alleged to have been abused,

negl ected or exploited.

(i1) Nanes, addresses and tel ephone nunbers of the

vul nerable adult's fam |y nenbers.

(iii) Nane, address and tel ephone nunber of each

al | eged perpetrator.

(iv) Nane address and tel ephone nunber of the

caregiver of the vulnerable adult, if different fromthe all eged

per petrator.

(v) Description of the neglect, exploitation,

physi cal or psychol ogical injuries sustained.

(vi) Actions taken by the reporter; if any, such

as notification of the crimnal justice agency.
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(vii) Any other information available to the

reporting person which may establish the cause of abuse, negl ect

or exploitation that occurred or is occurring.

In addition to the above, any person or entity holding or

required to hold a license as specified in Title 73, Professions

and Vocations, M ssissippi Code of 1972, shall be required to give

his, her or its nane, address and tel ephone nunber in the report

of the all eged abuse, neglect or exploitation.

(c) The unit, or its designees, shall report to an

appropriate crimnal investigative or prosecutive authority any

person required by this section to report or who fails to conply

with this section. A person who fails to nake a report as

required under this subsection or who, because of the

ci rcunst ances, shoul d have known or suspected that a vul nerable

adult suffers fromexploitation, abuse, neglect or self-neglect

but who knowingly fails to conply with this section shall, upon

conviction, be guilty of a m sdeneanor and shall be punished by a

fine not exceeding Five Thousand Dol | ars ($5, 000.00), or by

i nprisonnment in the county jail for not nore than six (6) nonths,

or both such fine and inprisonnment. Provided, however, that for

pur poses of this subsection (1), any recogni zed | egal banking

transaction shall not be considered cause to report the suspicion

or know edge of the financial exploitation of a vulnerable adult.

|f a person convicted under this section is a nenber of a

prof ession or occupation that is licensed, certified or regul ated

by the state, the court shall notify the appropriate |icensing,

certifying or regulating entity of the conviction.

(2) Reports received by | aw enforcenent authorities or other

agenci es shall be forwarded imediately to the Adult Protective

Services Unit.

(3) The report may be made orally or in witing, but where

made orally, it shall be followed up by a witten report.
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(4) Anyone who nakes a report pursuant to this section, who
testifies or participates in any judicial proceedings arising from
the report or who participates in a required investigation or
eval uation shall be presuned to be acting in good faith and in so
doing shall be inmmune fromliability, civil or crimnal, that

m ght otherw se be incurred or inposed. Provided, however, that

the imunity provided under this subsection shall not apply to any

suspect or perpetrator of any abuse, negl ect or exploitation.

(5) A person who intentionally makes a fal se report under
the provisions of this section may be found liable in a civil suit
for any actual danmages suffered by the person or persons so
reported and for any punitive damages set by the court or jury.

(6) The * * * Director of the Adult Protective Services Unit

shal |l establish a statewi de central register of reports nade
pursuant to this section. The central register shall be capable
of receiving reports of vulnerable adults in need of protective
services seven (7) days a week, twenty-four (24) hours a day. To
effectuate this purpose the executive director shall establish a
single toll-free statew de phone nunber that all persons may use
to report vulnerable adults in need of protective services, and
that all persons authorized by subsection (7) of this section may
use for determning the existence of prior reports in order to
eval uate the condition or circunstances of the vul nerable adult
before them Such oral reports and evi dence of previous reports

shall be transmitted to the appropriate office of the Attorney

CGCeneral. The central register shall include, but not be limted
to, the followng information: the nane and identifying
informati on of the individual reported, the entity responsible for
t he investigation of each such report, the nanes, affiliations and
pur poses of any person requesting or receiving information which

t he executive director believes mght be helpful in the

furtherance of the purposes of this chapter, the nane, address,

birth date, social security nunber of the perpetrator of abuse,
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negl ect and/or exploitation, and the type of abuse, negl ect and/or

exploitation of which there was substantial evidence upon

i nvestigation of the report.

Each person, business, organization or other entity, whether

public or private, operated for profit, operated for nonprofit or

a voluntary unit of governnent not responsible for | aw enforcenent

providing care, supervision or treatnent of vulnerable adults

shal |l conduct crimnal records and adult central registry checks

on each new enpl oyee of the entity who provides, and/or would

provi de direct patient care or services to adults or vul nerable

persons, as provided in Section 43-11-13.

The unit shall not release data that would be harnful or

detrinental to the vulnerable adult or that would identify or

| ocate a person who, in good faith, nade a report or cooperated in

a subsequent investigation unless ordered to do so by a court of

conpetent jurisdiction.

(7) Reports made pursuant to this section, reports witten
or photographs taken concerning such reports in the possession of

the Adult Protective Services Unit shall be confidential and shal

only be made avail able to:

(a) A physician who has before hima vul nerabl e adult
whom he reasonably suspects nmay be abused, neglected or exploited,
as defined in Section 43-47-5;

(b) A duly authorized agency having the responsibility
for the care or supervision of a subject of the report;

(c) Agrand jury or a court of conpetent jurisdiction,
upon finding that the information in the record is necessary for
the determ nation of charges before the grand jury;

(d) A district attorney or other |aw enforcenent
of ficial.

Not wi t hst andi ng subsection 7(b) hereof, the unit may not

di scl ose a report of the abandonnent, exploitation, abuse, negl ect
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or self-neglect of a vulnerable adult to the vulnerable adult's

guardi an, attorney-in-fact, surrogate deci sion naker, or caregiver

who is a perpetrator or alleged perpetrator of the abandonnent,

expl oitation, abuse or neglect of the vulnerable adult.

Any person given access to the nanes or other information
identifying the subject of the report, except the subject of the
report, shall not divulge or nmake public such identifying
information unless he is a district attorney or other |aw
enforcenment official and the purpose is to initiate court action.
Any person who willfully permts the release of any data or
i nformation obtained pursuant to this section to persons or
agencies not permtted to such access by this section shall be
guilty of a m sdeneanor.

(8) Upon reasonabl e cause to believe that a caretaker or
ot her person has abused, neglected or exploited a vul nerable
adult, the unit shall pronptly notify the district attorney of the
county in which the vulnerable adult is |ocated, except as
provided in Section 43-47-37(2).

SECTION 4. Section 43-47-9, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-9. (1) Upon receipt of a report pursuant to Section
43-47-7 that a vulnerable adult is in need of protective services,
the unit shall initiate an investigation and/or evaluation within
forty-eight (48) hours to determ ne whether the vul nerable adult
is in need of protective services and what services are needed.

The eval uation shall include any necessary visits and interviews

with the adult, and if appropriate, with the all eged perpetrator

of the vul nerable adult abuse and with any person believed to have

know edge of the circunstances of the case. Wen a caretaker of a

vul nerabl e adult refuses to allow the unit reasonabl e access to

conduct an investigation to determne if the vulnerable adult is

in need of protective services, the unit may petition the court
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for an order for injunctive relief enjoining the caretaker from
interfering wwth the investigation.

(2) The staff and physicians of |ocal health departnents,
mental health clinics and other public or private agencies,
i ncluding | aw enforcenent agencies, shall cooperate fully with the
unit in the performance of its duties. These duties include
i medi ate, in-residence eval uations and nedi cal exam nations and
treatment where the unit deenms it necessary. Provided, however,
that upon receipt of a report of abuse, neglect or exploitation of
a vulnerable adult confined in a licensed hospital or |icensed
nursing hone facility in the state, the unit shall imediately
refer this report to the proper authority at the State Departnent
of Health for investigation under Section 43-47-37.

Upon a show ng of probable cause that a vul nerable adult has

been abused, a court may authorize a qualified third party to nake

an evaluation to enter the residence of, and to exam ne the

vul nerabl e adult. Upon a show ng of probable cause that a

vul nerabl e adult has been financially exploited, a court may

authorize a qualified third party, also authorized by the unit, to

make an evaluation, and to gain access to the financial records of

t he vul nerabl e adul t.

(3) The unit may contract with an agency or private
physi cian for the purpose of providing i mediate, accessible
evaluations in the location that the departnent deens nost
appropri ate.

SECTION 5. Section 43-47-11, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-11. (1) If, pursuant to an investigation instituted
pursuant to Section 43-47-7, the unit determ nes that a vul nerable
adult is in need of protective services, it shall prepare a plan
of services, reviewing that plan with the vul nerable adult and

obtaining his consent in witing.
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(2) Wen a caretaker of a vulnerable adult who consents to
the receipt of protective services refuses to allow the provision
of such services to the vulnerable adult, the unit nmay petition
the court for an order for injunctive relief enjoining the
caretaker frominterfering with the provision of protective
services to the vul nerable adult.

(3) If a vulnerable adult does not consent to the receipt of
protective services, or if he withdraws his consent, the services
shall not be provided, except as indicated in Section 43-47-13.

SECTI ON 6. Section 43-47-13, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-13. (1) Every reasonable effort shall be nmade to
secure the consent and participation of the vulnerable adult in an
eval uation and resolution of the need for protective services. |If

those efforts fail and if the unit has reasonabl e cause to believe

that a vulnerable adult is being abused, neglected or exploited
and | acks the capacity to consent to protective services, then the
unit may petition the court for an order for injunctive relief
aut hori zing the provision of protective services. The petition
must all ege specific facts sufficient to show that the vul nerable
adult is in need of protective services and | acks the capacity to
consent to them

(2) The court shall set the case for hearing within fourteen
(14) days after the filing of the petition. The vulnnerable adult
must receive at least five (5) days notice of the hearing. \Were
good cause is shown, the court may direct that a shorter notice be
given. The vulnerable adult has the right to be present and
represented by counsel at the hearing. |If the person, in the
determ nation of the court, |acks the capacity to waive the right
to counsel, then the court shall appoint a guardian ad litem |[f
the person is indigent, the cost of representation shall be borne

by the departnment or by the court.
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(3) If, at the hearing, the court finds by clear and
convi nci ng evidence that the vulnerable adult is in need of
protective services and | acks the capacity to consent to those
services, the court may issue an order relative thereto. This
order may include the designation of an individual, organization
or agency to be responsible for the perform ng or obtaining of
essenti al services on behalf of the vulnerable adult or otherw se
consenting to protective services in his behalf. The order may
provide for protective services for a period not to exceed
ei ghteen (18) nonths, at which tinme the vul nerable adult's need
for protective services may be reviewed by the unit filing a
petition requesting such review with the court. Should the court
determ ne that the vulnerable adult is in further need of
protective services, it may order the provision of such protective
services as provided herein.
(4) The court may appoint a guardi an or conservator for the
vul nerabl e adult, but the court shall not appoint the unit as a
guardi an of the vulnerable adult. No vul nerable adult may be
commtted to a nental health facility under this chapter. However,
not hi ng contai ned herein shall prohibit the filing of petitions
under ot her applicable provisions of the |laws of this state.
SECTION 7. Section 43-47-15, M ssissippi Code of 1972, is
anmended as foll ows:
43-47-15. (1) The unit shall have the authority to provide
i edi at e nedi cal care, food, clothing, heat, shelter, supervision
or other essential services in the absence of consent if it is
determ ned that:
(a) The vulnerable adult is in imm nent danger of death
or irreparable harm
(b) Provision of energency and/or protective services
will alleviate the endangernent; and
(c) No other statutory or otherw se appropriate renedy

is imediately avail abl e.
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(2) Wthin forty-eight (48) hours, excluding Saturdays,
Sundays and | egal holidays, the unit shall petition the court for
an order for injunctive relief authorizing the provision of
ener gency services.

(3) Upon petition of the Attorney General, the court may

order the provision of energency services to a vul nerabl e adult
after finding that there is reasonable cause to believe that:

(a) The vulnerable adult |acks the capacity to consent
and that he is in need of protective services;

(b) An energency exists; and

(c) No other person authorized by |aw or order to give
consent is available and willing to arrange for energency
servi ces.

If there is reasonable cause to believe that the conditions
| isted above exist and no other custodian is avail able, then upon
a witten petition for enmergency services filed by the unit, the
court may issue an order for injunctive relief for the unit to
provi de energency services to a vul nerable adult.

(4) The petition for energency services shall set forth the
nane, address and authority of the petitioners; the nane, age and
resi dence of the vulnerable adult; the nature of the energency;

t he proposed energency services; the petitioner's reasonable
belief as to the existence of the conditions set forth in
subsection (1) of this section; and facts show ng petitioner's
attenpts to obtain the vulnerable adult's consent to the services.

(5) If the provision of enmergency and/or protective services
all eviates the imm nent danger of death or irreparable harm and
the unit has reasonable cause to believe that the vul nerable adult
remains in need of protective services, the unit shall proceed
according to Sections 43-47-11 and 43-47-13.

(6) Were it is necessary to enter a prem ses w thout the

vul nerabl e adult's consent after obtaining a court order in
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conpliance wth subsection (3) of this section, the representative
of the petitioner shall do so.

(7) No petitioner shall be held Iiable in any action brought
by the vulnerable adult if the petitioner acted in good faith.

SECTION 8. Section 43-47-17, M ssissippi Code of 1972, is
amended as foll ows:

43-47-17. Notw thstanding any finding by the court of |ack
of capacity of the vulnerable adult to consent, the vul nerable
adult or the individual, organization or agency designated to be
responsible for the vulnerable adult, if any, or the Adult

Protective Services Unit, shall have the right to bring a notion

in the cause for review of any order pursuant to this chapter.

SECTION 9. Section 43-47-19, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-19. (1) It shall be unlawful for any person to abuse,
negl ect or exploit any vul nerable adult.

(2) Any person who willfully conmts an act or omts the
performance of any duty, which act or om ssion contributes to,

tends to contribute to or results in physical pain, injury, nental

angui sh, unreasonabl e confinenent, or deprivation of services

whi ch are necessary to maintain the nental and physical health of

a vul nerabl e adult, or neglect * * * of any vulnerable adult shal

be guilty of a m sdeneanor and, upon conviction thereof, shall be
puni shed by a fine not to exceed One Thousand Dol |l ars ($1, 000. 00)
or by inprisonnent not to exceed one (1) year in the county jail,

or by both such fine and inprisonnment. Any accepted nedical

procedure perforned in the usual scope of practice shall not be a

violation of this subsecti on.

Any person who willfully exploits a vulnerable adult and the

val ue of the resources is Two Hundred Fifty Dollars ($250.00) or

| ess shall be guilty of a m sdeneanor and, upon conviction

t hereof, shall be punished by a fine not to exceed One Thousand

Dol l ars ($1,000.00) or by inprisonnent not to exceed one (1) year
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in the county jail or by both such fine and inprisonnent. Any

person who willfully exploits a vulnerable adult and the val ue of

t he resources exceeds Two Hundred Fifty Dollars ($250.00) shall be

guilty of a felony and, upon conviction thereof, shall be punished

by inprisonnent in the State Penitentiary for not nore than ten

(10) years.

(3) Any person who willfully inflicts physical pain or
injury upon a vul nerable adult shall be guilty of felonious abuse
and/ or battery of a vulnerable adult and, upon conviction thereof,
may be punished by inprisonnent in the State Penitentiary for not
nmore than twenty (20) years.

(4) Nothing contained in this section shall prevent
proceedi ngs agai nst a person under any statute of this state or
nmuni ci pal ordi nance defining any act as a crinme or m sdeneanor.

SECTI ON 10. Section 43-47-21, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-21. At the tinme the unit nakes an eval uation of the
case reported, in accordance with the provisions of Section
43-47-9, it shall be determ ned, according to the regul ati ons set
by the unit, whether the vulnerable adult is financially capable
of paying for the essential services. |If he is, he shall nmake
rei nbursenent for the costs of providing the needed essenti al
services. If it is determned that he is not financially capable
of paying for such services, they shall be provided at no cost to
the recipient of the services. The court may order the unit or
any public agency to provide for the custody, care and mai ntenance
of such vul nerable adult. Provided, however, that the care,
cust ody and mai ntenance of any vul nerable adult shall be within
statutory authorization and budgetary means of such institution,
facility, agency or departnent. Notw thstanding any provision to
the contrary, it is not the intent of the Legislature through the
adoption of this chapter to authorize any court exercising

jurisdiction over a vulnerable adult to enlarge or bring about the
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addi ti on of new groups or categories of recipients or to increase
the types of care and services for such adults under the
M ssi ssi ppi Medicaid Law, and any court exercising jurisdiction
over a vul nerable adult shall not, in any way, enter an order
against the Division of Medicaid to provide for the custody, care,
or mai ntenance of a vulnerable adult who is not otherwi se eligible
for medi cal assistance under Section 43-13-115 or services under
Section 43-13-117.

SECTION 11. Section 43-47-23, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-23. The unit and the court are authorized to seek the
cooperation of all public agencies, departnments, societies,
organi zati ons or agencies having for their object the protection

or aid of adults. These agencies, departnents, societies and

organi zati ons shall provide any such assistance as i s necessary.

SECTION 12. Section 43-47-25, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-25. Any officer, agent or enployee of the unit in the

good faith exercise of his duties under this chapter shall not be
liable for any civil danages as a result of his acts or om ssions
in rendering assistance or aid to any vul nerabl e adult.

SECTI ON 13. Section 43-47-27, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-27. The unit shall adopt standards and ot her

procedures and guidelines with forns to insure the effective
i npl enentation of the provisions of this chapter no later than
Cct ober 1, 2001.

SECTION 14. Section 43-47-29, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-29. In addition to the powers granted under the
provisions of this chapter, the unit is authorized to petition the
court under the provisions of Section 93-13-251 for appoi ntnent of

a conservator for any vul nerable adult.
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SECTI ON 15. Section 43-47-31, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-31. (1) Nothing in this chapter shall be construed to
authorize, permt or require any energency or protective services
in contravention of the stated or inplied objection of such person
based upon his right of privacy, which is grounded in the federal

courts and the courts of this state, except in a situation where

the vulnerable adult is in inmmnent danger of serious harm

(2) Nothing in this chapter shall be construed to nean a
person is neglected or in need of enmergency or protective services
for the sole reason he is being furnished or relies upon treatnent
by spiritual means through prayer alone in accordance with the
tenets and practices of a recognized church or religious
denom nati ons.

(3) Nothing in this chapter shall be construed to authorize,
permt or require any nmedical care or treatnment in contravention
of the stated or inplied objection of such person.

SECTI ON 16. Section 43-47-33, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-33. The unit shall establish a conprehensive,

aggressive programto educate the general public of (a) the

exi stence and provisions of the M ssissippi Vulnerable Adults Act

of 1986; (b) the duty to report the abuse, neglect or exploitation

of any and all vulnerable adults, and (c) crimnal sanctions

associated with violations of the Mssissippi Vulnerable Adults

Act .
SECTION 17. Section 43-47-35, M ssissippi Code of 1972, is
amended as foll ows:
43-47-35. It is the intent of the Legislature that the Adult

Protective Services Unit shall inplement the provisions of this

chapter in the event federal funding is nade avail able therefor

under a social services block grant, or in the event any ot her
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federal or state funding is nmade avail able to provide for
protective services for vul nerable adults.

SECTI ON 18. Section 43-47-37, M ssissippi Code of 1972, is
anmended as foll ows:

43-47-37. (1) Any person who, within the scope of his
enpl oynent at a care facility as defined in Section 43-47-5(b), or

in his professional or personal capacity, has know edge of or

reasonabl e cause to believe that any patient or resident of a care
facility has been the victimof abuse, neglect or exploitation

shal | report imediately the abuse, neglect or exploitation.

(2) The reporting of conduct as required by subsection (1)
of this section shall be nade:

(a) By any enpl oyee of any hone health agency, orally

or telephonically, wthin twenty-four (24) hours of discovery,

excl udi ng Saturdays, Sundays and | egal holidays, to the Adult

Protective Services Unit and the Medicaid Fraud Control Unit of

the Attorney Ceneral's office.
(b) By a home health agency, in witing wthin

seventy-two (72) hours of discovery to the Adult Protective

Services Unit and the Medicaid Fraud Control Unit. * * * Upon

initial review, the Adult Protective Services Unit and the

Medi caid Fraud Control Unit shall make a determ nati on whet her or

not the person suspected of commtting the reported abuse, negl ect

or exploitation was an enpl oyee of the hone health agency. If so,

the Medicaid Fraud Control Unit shall determ ne whether there is

substantial potential for crimnal prosecution, and upon a

positive determ nation, shall investigate and prosecute the

conplaint or refer it to an appropriate crimnal investigative or

prosecutive authority. |If the alleged perpetrator is not an

enpl oyee of the hone health agency, the Adult Protective Services

Unit shall investigate and process the conplaint or refer it to an

appropriate investigative or prosecutive authority.
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(c) By all other care facilities, orally or
tel ephonically, wthin twenty-four (24) hours of discovery,

excl udi ng Saturdays, Sundays and | egal holidays, to the State

Department of Health and the Medicaid Fraud Control Unit of the

Attorney Ceneral's office.
(d) By all other care facilities, in witing, wthin

seventy-two (72) hours of the discovery, to the State Departnent

of Health and the Medicaid Fraud Control Unit. If, upon initial
review by the State Departnment of Health and the Medicaid Fraud

Control Unit, a determnation is made that there is substanti al
potential for crimnal prosecution, the unit will investigate and
prosecute the conplaint or refer it to an appropriate crim nal

i nvestigative or prosecutive authority.

(3) The contents of the reports required by subsections (1)
and (2) of this section shall contain the follow ng information
unl ess the information i s unobtai nable by the person reporting:

(a) The name, address, tel ephone nunber, occupation and
enpl oyer' s address and tel ephone nunber of the person reporting;

(b) The name and address of the patient or resident who
is believed to be the victimof abuse or exploitation;

(c) The details, observations and beliefs concerning
t he incident;

(d) Any statenents relating to incident made by the
patient or resident;

(e) The date, tinme and place of the incident;

(f) The nane of any individual (s) believed to have
know edge of the incident;

(g) The nane of the individual (s) believed to be
responsible for the incident and their connection to the patient
or resident; and

(h) Such other information that may be required by the

State Departnent of Health, and/or the Medicaid Fraud Contro

Unit, as requested.
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(4) Any other individual who has knowl edge of or reasonable
cause to believe that any patient or resident of a care facility
has been the victimof abuse, exploitation or any other crim nal

of fense may nake a report to the State Departnent of Health and

t he Medicaid Fraud Control Unit.

(5) (a) Any individual who, in good faith, makes a report
as provided in this section or who testifies in an offici al
proceedi ng regarding matters arising out of this section shall be

imune fromall crimnal and civil liability * * *.  The inmunity

granted under this subsection shall not apply to any suspect or

perpetrator of abuse, neglect or exploitation of any vul nerable

adult, or of any other crimnal act under any statute of this

state or munici pal ordi nance defining any act as a crine or

m sdeneanor .

(b) No person shall term nate from enpl oynent, denote,
reject for pronotion or otherw se sanction, punish or retaliate
agai nst any individual who, in good faith, nakes a report as
provided in this section or who testifies in any official
proceedi ng regarding matters arising out of this section.

(6) Any care facility that conplies in good faith with the
requi renents of this section to report the abuse or exploitation
of a patient or resident in the care facility shall not be
sanctioned by the State Departnent of Health for the occurrence of
such abuse or exploitation if the care facility denonstrates that
it adequately trained its enployees and that the abuse or
expl oitati on was caused by factors beyond the control of the care
facility.

(7) Every person who knowingly fails to nmake the report as
requi red by subsections (1), (2) and (3) of this section or
attenpts to induce another, by threat or otherwise, to fail to
make a report as required by subsections (1), (2) and (3) of this
section shall, upon conviction, be guilty of a m sdeneanor and

shal | be punished by a fine of not exceeding Five Hundred Dol lars
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($500.00), or by inprisonnent in the county jail for not nore than
six (6) nmonths, or both such fine and inprisonnent.

(8) Copies of Sections 43-47-7 and 43-47-37 shall be posted

promnently in every health care facility.

(9) |If, after initial inquiry or investigation, the Medicaid
Fraud Control Unit determ nes that there is reasonable cause to
believe that an enpl oyee of a hone health agency has abused,
negl ected or exploited a vulnerable adult, the unit shall notify
the M ssissippi State Departnent of Health of the all eged abuse,
negl ect or exploitation.

(10) Upon an adm nistrative or judicial determ nation of

evi dence that an enpl oyee of a care facility has abused, negl ected

or exploited a vulnerable adult, the appropriate investigative

agency shall inmediately provide the followng information to the

central registry: nanme, address, birth date, social security

nunber of perpetrator; type of abuse, neglect and or exploitation;

nanme, address, birth date, social security nunber of victinm and

date of incident and report.

SECTION 19. Section 43-11-13, M ssissippi Code of 1972, is
anmended as foll ows:

43-11-13. (1) The licensing agency shall adopt, anend,
promul gate and enforce such rules, regul ations and standards,
including classifications, with respect to all institutions for
the aged or infirmto be licensed hereunder as nmay be designed to
further the acconplishnment of the purpose of this chapter in
pronoti ng adequate care of individuals in such institutions in the
interest of public health, safety and welfare. Such rules,
regul ati ons and standards shall be adopted and pronul gated by the
I i censing agency and shall be recorded and indexed in a book to be
mai ntained by the licensing agency in its main office in the State
of Mssissippi, entitled "Rules, Regulations and M ni num St andar ds
for Institutions for the Aged or Infirnt and said book shall be

open and available to all institutions for the aged or infirm and
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the public generally at all reasonable tinmes. Upon the adoption
of such rules, regulations and standards, the |icensing agency
shall mail copies thereof to all such institutions in the state
whi ch have filed with said agency their nanmes and addresses for
this purpose, but the failure to mail the sanme or the failure of
the institutions to receive the sane shall in now se affect the
validity thereof. Said rules, regulations and standards may be
amended by the licensing agency, fromtinme to tine, as necessary
to pronote the health, safety and welfare of persons living in
said institutions.

(2) The licensee shall keep posted in a conspicuous place on
the licensed prem ses all current rules, regulations and m ni num
standards applicable to fire protection neasures as adopted by the
Iicensing agency. The licensee shall furnish to the |icensing
agency at | east once each six (6) nonths a certificate of approval
and inspection by state or local fire authorities. Failure to
conply with state | aws and/ or nuni ci pal ordi nances and current
rul es, regulations and m ni num st andards as adopted by the
i censing agency, relative to fire prevention neasures, shall be
prima facie evidence for revocation of license.

(3) The State Board of Health shall pronul gate rul es and
regul ations restricting the storage, quantity and cl asses of drugs
all owed in personal care hones. Residents requiring
adm ni stration of Schedule Il Narcotics as defined in the Uniform
Control | ed Substances Law may be admtted to a personal care hone.
Schedul e drugs may only be allowed in a personal care hone if they
are adm nistered or stored utilizing proper procedures under the
di rect supervision of a licensed physician or nurse.

(4) (a) Pursuant to regulations pronulgated by the State

Departnent of Health, all licensed institutions for the aged or

infirmand care facilities shall conduct a crimnal history check

on every new enpl oyee who provides direct patient care or

services. Except as otherw se provided, no new enpl oyee shall be
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permtted to provide direct patient care or services until the

results of the crimnal history check have reveal ed no

di squalifying record. Every new enpl oyee shall provide a valid

current social security nunber and/or driver's |license nunber

whi ch shall be furnished to the |licensing agency or the agency

designated by the licensing agency to conduct the crimnal history

check. The institution for the aged or infirmapplying for the

crimnal history check will be pronptly notified of any

di squalifying record found by the crimnal history check.

(b) Alicensed institution for the aged or infirmor

care facility nmay nmake an offer of tenporary enploynent to a

prospective enpl oyee pending the results of a crimnal history

check on the person. In such instances, the licensed institution

for the aged or infirmshall provide to the |licensing agency the

nane and relevant information relating to the person within

seventy-two (72) hours after the date the person accepts tenporary

enpl oynent .

(c) Al fees incurred in conpliance with this section

shal |l be borne by the institution requesting the crimnal history

check. The |icensing agency is hereby authorized to charge a fee

whi ch shall include the anount required by the M ssissipp

Department of Public Safety, the Federal Bureau of |nvestigation

or any other agency designated by the |licensing agency for the

national crimnal history record check in addition to any

necessary costs incurred by the |licensing agency for the handling

and adm nistration of the crimnal history checks. Costs incurred

by a nursing honme provider inplenenting this act shall be

rei nbursed as an all owabl e cost under Section 43-13-116.

(d) The licensing agency, care facility, and their

agents, officers, enployees, attorneys and representatives shal

be presuned to be acting in good faith for any enpl oynent decision

or action taken pursuant to subsection (4)(a) and (b) of this
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section. The presunption of good faith may be overcone by a

pr eponderance of the evidence in any civil action.

(e) The licensing agency shall pronul gate regul ati ons

to inplenent this subsection (4).

SECTION 20. (1) Except as otherw se provided in subsection

(3), a person, knowing that the information is m sl eading or

i naccurate, shall not intentionally, willfully or recklessly place
or direct another to place in a patient's nmedical record or chart
m sl eadi ng or inaccurate information regarding the diagnosis,

care, treatnment or cause of a patient's condition. A violation of
this subsection is punishable as follows: a person who
intentionally or willfully or recklessly violates this subsection
is guilty of a m sdeneanor, punishable by inprisonnment for not
nore than one (1) year, or a fine of not nore then One Thousand
Dol I ars ($1, 000.00), or both.

(2) Except as otherw se provided in subsection (3), a person
shall not intentionally or willfully alter or destroy or direct
another to alter or destroy a patient's medical records or charts
for the purpose of concealing his or her responsibility for the
patient's injury, sickness or death. A person who violates this
subsection is guilty of a m sdeneanor puni shable by inprisonnent
for not nore than one (1) year, or a fine of not nore than One
Thousand Dol | ars ($1, 000. 00), or both.

(3) Subsections (1) and (2) do not apply to either of the
fol | ow ng:

(a) Destruction of a patient's original nedical record
or chart if all of the information contained in or on the nedical
record or chart is otherw se retained by neans of mechanical or
el ectronic recording, chem cal reproduction, or other equival ent
techni ques that accurately reproduce all of the information
contained in or on the original.

(b) Supplenmentation of information or correction of an

error in a patient's nmedical record or chart in a manner that
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857 reasonably discloses that the suppl enentation or correction was
858 performed and that does not conceal or alter prior entries.

859 SECTION 21. This act shall take effect and be in force from
860 and after July 1, 2001.
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