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SENATE BI LL NO. 2448

AN ACT TO CREATE THE "M SSI SSI PPl ADM NI STRATI VE PROCEDURES
LAW ; TO DEFI NE CERTAIN TERM5 AS USED IN THE ACT; TO PRESCRI BE THE
ACT' S APPLI CABI LI TY AND RELATI ON TO OTHER LAW5; TO PROVI DE FOR THE
SUSPENSI ON OF THE ACT' S PROVI SI ONS WHEN NECESSARY TO AVO D LOSS OF
FEDERAL FUNDS OR SERVI CES; TO PRESCRI BE HOW Rl GHTS UNDER THE ACT
MAY BE WAI VED, HOW MATTERS MAY BE SETTLED | NFORVALLY UNDER THE ACT
AND HOW PROCEEDI NGS UNDER THE ACT MAY BE CONVERTED TO ANOTHER TYPE
OF AGENCY PROCEEDI NG, TO PRESCRI BE THE MANNER OF SERVI CE AND
COVPUTATI ON OF TI ME UNDER THE ACT; TO PROVI DE FOR THE PUBLI CATI ON,
COVPI LATI ON, | NDEXI NG AND PUBLI C | NSPECTI ON OF AGENCY RULES AND
ORDERS; TO ESTABLI SH A Rl GHT AND PRESCRI BE THE PROCEDURE FOR
REQUESTI NG DECLARATORY OPI NI ONS FROM STATE AGENCI ES W TH REGARD TO
THE APPLI CABI LI TY AND EFFECT OF ACENCY RULES; TO REQUI RE EVERY
AGENCY TO ADOPT CERTAI N RULES RELATI NG TO THE AGENCY' S
ORGANI ZATI ONAL STRUCTURE; TO REQUI RE THE SECRETARY OF STATE TO
ADOPT MCODEL RULES OF PROCEDURE FOR USE BY STATE AGENCI ES; TO
PROVI DE FOR NOTI CE OF PROPOSED RULES BEFORE THEI R ADOPTI ON; TO
ALLOW PUBLI C PARTI ClI PATI ON I N THE RULE- MAKI NG PROCESS; TO PROVI DE
FOR A PUBLI C RULE- MAKI NG DOCKET; TO REQUI RE SUBM SSI ON OF A
REGULATORY ANALYSI S OF PROPCSED RULES I N CERTAI N SI TUATI ONS; TO
PROVI DE FOR THE TI ME AND MANNER OF RULE ADOPTI ON; TO PROHI BI T ANY
VARI ANCE BETWEEN AN ADOPTED RULE AND PUBLI SHED NOTI CE OF THE
RULE' S ADOPTI ON, TO EXEMPT CERTAI N RULES FROM PROCEDURES PROVI DED
IN THE ACT; TO PRESCRI BE THE CONTENTS, STYLE AND FORM OF RULES; TO
REQUI RE AGENCI ES TO MAI NTAIN A RULE- MAKI NG RECORD AND TO FI LE
RULES I N THE OFFI CE OF THE SECRETARY OF STATE; TO PRESCRI BE THE
METHOD FOR CONTESTI NG THE VALI DI TY OF RULES; TO PROVI DE FOR THE
EFFECTI VE DATE OF RULES; TO PROVI DE THAT THE ACT SHALL BE
| NAPPLI CABLE TO CERTAI N CLASSES OF RULES; TO AUTHORI ZE PETI Tl ONS
FOR THE ADOCPTI ON, AMENDMENT, REPEAL OR WAI VER OF A RULE; TO
REQUI RE EACH AGENCY TO PERI CDI CALLY REVI EW I TS RULES; TO PRESCRI BE
VHEN ADJUDI CATI VE PROCEEDI NGS ARE REQUI RED, AND WHEN COMMENCED, TO
CREATE EXCEPTI ONS; TO ESTABLISH TIME LIMTS; TO REQUI RE A LI CENSEE
TO BE G VEN NOTI CE OF ANY | NTENDED REVOCATI ON, SUSPENSI ON,
ANNULMENT OR W THDRAWAL OF HI S LI CENSE EXCEPT I N CASE OF
EMERGENCY; TO PROVI DE FOR | NFORVAL SETTLEMENT, ALTERNATI VE DI SPUTE
RESCLUTI ON AND WAI VER, TO PRESCRI BE THE REQUI REMENTS FOR A FORVAL
ADJUDI CATI VE HEARI NG, THE PRESI DI NG OFFI CER AND REPRESENTATI ON, TO
PROVI DE FOR THE AVAI LABI LI TY OF A PREHEARI NG CONFERENCE, NOTI CE
THERECOF AND PROCEDURE THEREFOR, TO PRESCRI BE RULES OF PROCEDURE;
TO PROVI DE FOR REVI EW TO CREATE THE DI VI SI ON OF | NDEPENDENT
HEARI NG OFFI CERS; TO PROVI DE FOR | NFORVAL ADJUDI CATI VE HEARI NGS
AND PRESCRI BE RULES OF PROCEDURE; TO PRESCRI BE WHEN BASI C
ADJUDI CATI VE PROCEEDI NG | S SUFFI CI ENT AND TO PROVI DE RULES OF
PROCEDURE THEREFOR, APPEAL THEREFROM AND FOR ADM NI STRATI VE
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REVI EW TO PROVI DE FOR EMERGENCY ADJUDI CATI VE PROCEEDI NGS; TO
PROVI DE FOR JUDI Cl AL REVI EW TO PRESCRI BE RELI EF THAT MAY BE
GRANTED; TO PROVI DE FOR ClI VI L ENFORCEMENT; TO PROVI DE THAT
STATUTORY PROVI SI ONS THAT CONFLI CT WTH THE PROVI SI ONS OF THI S ACT
SHALL GOVERN TO THE EXTENT OF SUCH CONFLI CT; TO PRESCRI BE THE
PROCEEDI NGS TO WHICH THI' S ACT | S APPLI CABLE;, TO REPEAL SECTI ONS
25-43-1, 25-43-3, 25-43-5, 25-43-6, 25-43-7, 25-43-9, 25-43-11,
25-43-13, 25-43-15, 25-43-17 AND 25-43-19, M SSI SSI PPI CODE OF
1972, VH CH CREATE THE M SSI SSI PP ADM NI STRATI VE PROCEDURES LAW
PROVI DE DEFI NI TI ONS FOR TERMS USED I N SUCH LAW PRESCRI BE
PROCEDURES THAT MJUST BE FOLLOWED BY AGENCI ES | N THE ADCPTI ON,
AMENDMENT AND REPEAL OF AGENCY RULES, REQUI RE THE FI LI NG OF AN
ECONOM C | MPACT STATEMENT FOR THE ADCPTI ON OF A RULE, REQUI RE

FI LI NG AND NOTI CE BEFORE SUCH RULES MAY BECOVE EFFECTI VE, REQUI RE
AGENCI ES TO | NDEX ALL EFFECTI VE RULES ADOPTED, PROVI DE THAT
REVOCATI ON OR SUSPENSI ON OF ANY LI CENSE SHALL NOT BE EFFECTI VE
UNLESS NOTI CE OF SUCH | NTENDED ACTION IS G VEN TO THE LI CENSEE,
AND REQUI RE AGENCI ES TO ADOPT PROCEDURES TO ASSURE THAT OPPONENTS
OF PROPOSED RULES HAVE THE OPPORTUNI TY TO PRESENT THEI R VI EW& AND
REVI EW ADVERSE RULI NGS; TO REPEAL SECTI ONS 37-45-39, 37-45-59 AND
37-45-61, M SSI SSI PPI CODE OF 1972, WH CH PROVI DE FOR THE
PRESERVATI ON OF THE REPORTER S NOTES, TRANSCRI PTI ON AND

PREPARATI ON OF THE RECORD FOR APPEAL, AND FURTHER APPEAL TO THE
SUPREME COURT | N CERTAI N HEARI NGS HELD BEFORE THE STATE DEPARTMENT
OF EDUCATI ON; TO REPEAL SECTI ON 41-51-27, M SSI SSI PPl CODE OF
1972, VH CH DEALS W TH THE RECORD | N HEARI NGS HELD UNDER THE

ANl VAL AND POULTRY BY- PRODUCTS DI SPOSAL LAW COF 1964; TO REPEAL
SECTI ONS 49-27-43, 49-27-45 AND 49-27-47, M SSI SSI PPl CODE OF
1972, VH CH DEAL W TH APPEAL TO THE CHANCERY COURT UNDER THE

PROVI SI ONS OF THE COASTAL PROTECTI ON WETLANDS ACT; TO REPEAL

SECTI ON 53-1-45, M SSI SSI PPI CODE OF 1972, VH CH DEALS W TH
APPEALS TO THE SUPREME COURT I N THE MATTER OF A HEARI NG HELD
BEFORE THE STATE O L AND GAS BOARD, TO REPEAL SECTI ONS 63-17-91
AND 63-17-93, M SSI SSI PPI CODE OF 1972, VWH CH DEAL W TH HEARI NGS
HELD UNDER THE M SSI SSI PPI MOTOR VEHI CLE COMM SSI ON LAW TO REPEAL
SECTI ON 65-2-17, M SSI SSI PPI CODE OF 1972, VWH CH DEALS W TH THE
APPEAL TO THE SUPREME COURT FROM A DECI SION OF THE CI RCU T COURT

I N AN APPEAL FROM A HEARI NG HELD BY THE STATE H GHWAY ARBI TRATI ON
BOARD;, TO REPEAL SECTI ON 83-53-35, M SSI SSI PPl CODE OF 1972, VH CH
PRESCRI BES THE | SSUANCE OF AN ORDER FOLLOW NG A HEARI NG BEFORE THE
COWM SSI ONER OF | NSURANCE CONCERNI NG CREDI T LI FE AND CREDI T

DI SABI LI TY | NSURANCE; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
ARTI CLE |
GENERAL PROVI SI ONS

SECTION 1. The follow ng shall be codified as Section
25-43-1.101, M ssissippi Code of 1972:
25-43-1.101. Title; Statenent of Purpose.

(1) This chapter nay be cited as the "M ssi ssi ppi

Adm ni strative Procedures Law. "
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(2) This chapter is intended to provide a m ni num procedur al
code for the operation of all state agencies when they take action
affecting the rights and duties of the public. Nothing in this
chapter shall be construed as invalidating any rule or regul ation
adopted before July 1, 2004, if such rule or regulation was
properly adopted in accordance with the law as it existed at the
time of adoption. Nothing in this chapter is nmeant to di scourage
agenci es from adopting procedures providing greater protections to
the public or conferring additional rights upon the public; and
save for express provisions of this chapter to the contrary,
nothing in this chapter is neant to abrogate in whole or in part
any statute prescribing procedural duties for an agency which are
greater than or in addition to those provided here. This chapter
is neant to apply to all rul e-nmaki ng and adj udi cati ve proceedi ngs
and all suits for the judicial review of agency action that are
not specifically excluded fromthis chapter or sonme portion
thereof by its express terns or by the express terns of another
chapter.

The purposes of the M ssissippi Adm nistrative Procedures Law
are: To provide |egislative oversight of powers and duties
del egated to adm nistrative agencies; to increase public
accountability of adm nistrative agencies; to sinplify governnent
by assuring a uniform m ni mum procedure to which all agencies wll
be held in the conduct of their nost inportant functions; to
i ncrease public access to governnental information; to increase
public participation in the fornulation of adm nistrative rul es;
to increase the fairness of agencies in their conduct of contested
case proceedings; and to sinplify the process of judicial review
of agency action as well as increase its ease and availability.

In acconplishing its objectives, the intention of this chapter is
to strike a fair bal ance between these purposes and the need for
efficient, econom cal and effective governnment adm nistration.

The chapter is not neant to alter the substantive rights of any
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person or agency. Its inmpact is limted to procedural rights with
t he expectation that better substantive results will be achieved
in the everyday conduct of state governnent by inproving the
process by which those results are attai ned.

(3) Fromand after July 1, 2004, any reference to the
M ssi ssi ppi Adm nistrative Procedure Act, the M ssissipp
Adm ni strative Procedures Act, the M ssissippi Admnistrative
Procedure Law, or the M ssissippi Adm nistrative Procedures Law,
bei ng Sections 25-43-1, et seq., M ssissippi Code of 1972, shal
be deened to nmean and refer to this chapter.

SECTION 2. The follow ng shall be codified as Section
25-43-1.102, M ssissippi Code of 1972:

25-43-1.102. Definitions.

As used in this chapter the following terns shall have the
meani ngs ascribed to themin this section unless the context
ot herw se requires:

(a) "Adjudicative Proceedi ng" neans an agency
proceedi ng conducted for the purpose of formulating and issuing an
order which determnes the rights of one or nore persons. A
"basi c adjudi cative proceeding” is an adjudicative proceeding
conducted in accordance with the provisions of Sections
25-43-4.501 through 25-43-4.505. An "energency adjudicative
proceedi ng" is an adjudicative proceedi ng conducted in accordance
Wi th the provisions of Section 25-43-4.601. A "forma
adj udi cative hearing"” is an adjudicative proceedi ng conducted in
accordance with the provisions of Section 25-43-4.201 through
25-43-4.222. An "informal adjudicative hearing"” is an
adj udi cati ve proceedi ng conducted in accordance with the
provi sions of Section 25-43-4.401 through 25-43-4. 403.

(b) "Agency" neans a board, conm ssion, departnent,
officer or other admnistrative unit of this state, including the
agency head, and one or nore nenbers of the agency head or agency

enpl oyees directly or indirectly purporting to act on behalf or
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under the authority of the agency head. The term does not include
the Legislature or any of its conponent units, the judiciary or
any of its conponent units or the Governor. The term does not
include a political subdivision of the state or any of the
adm nistrative units of a political subdivision. To the extent it
purports to exercise authority subject to any provision of this
chapter, an adm nistrative unit otherw se qualifying as an
"agency" must be treated as a separate agency even if the unit is
| ocated within or subordinate to another agency.
(c) "Agency action" neans: (i) the whole or a part of
a rule, an order or a declaratory opinion; or (ii) the failure to
issue a rule, an order, or a declaratory opinion. "Nonfinal agency
action" neans the whole or a part of any agency determ nation,
i nvestigation, proceeding, hearing, conference, or other process
that is prelimnary, preparatory, procedural, or internediate with
regard to subsequent agency action of that agency or another
agency. "Final agency action"” nmeans the whole or a part of any
agency action other than nonfinal agency action. Final agency
action occurs when the action is reduced to witing and approved
by the agency head.
(d) "Agency head" or "head of the agency"” neans an
i ndi vidual or body of individuals in whomthe ultinate |egal
authority of the agency is vested by any provision of |aw.
(e) "Agency proceeding" or "proceedi ng" neans the
process by which an agency consi ders:
(i) A declaratory opinion pursuant to Section
25-43-2. 103,
(ti) Arule pursuant to Article Il of this
chapter, or
(iii) Any formof adjudicative proceedi ng pursuant
to Article IV of this chapter.
(f) "Agency record" neans the official record of an

agency adj udi cative proceedi ng pursuant to Section 25-43-4.222 and
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the official rule-making record of an agency pursuant to Section
25-43-3.112.

(g) "Basic adjudicative proceeding” is an adjudicative
proceedi ng conducted in accordance with the provisions of Sections
25-43-4.501 through 25-43-4.505.

(h) "Declaratory opinion" neans an agency opi nion
rendered in accordance with the provisions of Section 25-43-2.1083.
(1) "Emergency adjudicative proceeding” is an
adj udi cati ve proceedi ng conducted in accordance with the

provi sions of Section 25-43-4.601.

(j) "Final agency action"” neans the whole or a part of
any agency action other than nonfinal agency action. Final agency
action occurs when the action is reduced to witing and approved
by the agency head.

(k) "Formal adjudicative hearing” is an adjudicative
proceedi ng conducted in accordance with the provisions of Section
25-43-4. 201 through 25-43-4.222.

(1) "Informal adjudicative hearing” is an adjudicative
proceedi ng conducted in accordance with the provisions of Section
25-43-4. 401 through 25-43-4.403.

(m "License" nmeans a franchise, permt, certification,
approval, registration, charter or simlar formof authorization
required by law. The holder of a "license" may be referred to as
a "licensee,” "permttee" or "franchisee."

(n) "Nonfinal agency action" neans the whole or a part
of any agency determ nation, investigation, proceeding, hearing,
conference, or other process that is prelimnary, preparatory,
procedural, or internediate with regard to subsequent agency
action of that agency or another agency.

(o) "Order" means an agency action of particular
applicability that determ nes the |legal rights, duties,
privileges, imunities or other |legal interests of one or nore

specific persons. An order shall be in witing signed by a person
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with authority to render the order, or if nore than one (1) person
has such authority by at |east that nunber of such persons as
jointly have the authority to render the order, or by a person
aut hori zed to render the order on behalf of all such persons. The
term does not include an executive order issued by the Governor
pursuant to Section 25-43-1.104, an opinion issued by the Attorney
General pursuant to Section 7-5-25, an opinion issued by the
Et hi cs Comm ssi on pursuant to Section 25-4-17, or a declaratory
opi nion rendered in accordance with Section 25-43-2.103.

(p) "Party to agency proceedings,” or "party" in a
context so indicating, neans:

(i) A person to whomthe agency action is
specifically directed;

(ii) A person naned as a party to an agency
proceeding or allowed to intervene or participate as a party in
t he proceedi ng; or

(iii1) The agency, except where the agency is
essentially neutral regarding the outcone of the proceedi ngs and
the agency’s primary interest is that the proceeding be fair,
speedy and cost effective.

(q) "Party to judicial review or civil enforcenent
proceedi ngs,"” or "party" in a context so indicating, neans:

(i) A person who files a notice for judicial
review or a conplaint for civil enforcenent;

(i1i) A person naned as a party in a proceeding for
judicial review or civil enforcenent or allowed to participate as
a party in the proceedi ng; or

(iii) The agency in a proceeding for judicial
review or civil enforcenent.

(r) "Person" neans an individual, partnership,
corporation, association, governnental subdivision or unit
t hereof, or public or private organization or entity of any

character, and includes another agency.
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261 (s) "Presiding officer” neans a person designated as
262 the principal hearing officer in an adjudicative proceedi ng.

263 (t) "Provision of law' or "law' means the whole or a
264 part of the federal or state Constitution, or of any federal or
265 state (i) statute, (ii) case law or conmmon law, (iii) rule of

266 court, (iv) executive order, or (v) rule or order of an

267 admnistrative agency.

268 (u) "Public enployee" neans any person engaged in

269 "state service" within the neaning and contenpl ation of Section
270 25-9-107(b) as it now reads or may hereafter be anended and

271 excludes any person engaged in "nonstate service" within the

272 nmeaning and contenpl ation of Section 25-9-107(c) as it now reads
273 or may thereafter be anended.

274 (v) "Rule" neans the whole or a part of an agency

275 regul ation or other statenent of general applicability that

276 inplenents, interprets, or prescribes:

277 (i) Law or policy, or

278 (i1i1) The organi zation, procedure or practice

279 requirenents of an agency. The termincludes the anendnent,

280 repeal or suspension of an existing rule. "Rule" does not

281 include:

282 1. Avregulation or statenent concerning only
283 the internal managenent of an agency which does not directly and
284 substantially affect the procedural or substantive rights or

285 duties of any segnent of the public;

286 2. Aregulation or statenent that establishes
287 criteria or guidelines to be used by the staff of an agency in
288 performng audits, investigations or inspections, settling

289 commercial disputes, negotiating commercial arrangenents or in the
290 defense, prosecution or settlenent of cases, if disclosure of the
291 criteria or guidelines would:

292 a. Enable law violators to avoid

293 detection;
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b. Facilitate disregard of requirenments
i nposed by | aw, or

c. Gve aclearly inproper advantage to
persons who are in an adverse position to the state;

3. Avregulation or statenent that only
establishes specific prices to be charged for particul ar goods or
services sold by an agency;

4. A regulation or statenment concerning only
t he physical servicing, maintenance or care of agency owned or
operated facilities or property;

5. A reqgulation or statenent relating only to
the use of a particular facility or property owned, operated or
mai nt ai ned by the state or any of its subdivisions, if the
substance of the regulation or statenent is adequately indicated
by neans of signs or signals to persons who use the facility or
property;

6. A regulation or statenent concerning only
inmates of a correctional or detention facility, students enrolled
in an educational institution or patients admtted to a hospital,
if adopted by that facility, institution or hospital;

7. A formwhose contents or substantive
requi renents are prescribed by rule or statute, and instructions
for the execution or use of the form

8. An agency budget;

9. A conpact or agreenent between an agency
of this state and one or nore agencies of another state or states;
or

10. An opinion of the Attorney Ceneral
pursuant to Section 7-5-25, an opinion of the Ethics Conm ssion
pursuant to Section 25-4-17, or an executive order of the
Gover nor .

(w)  "Rule making" means the process for fornulation and

adoption of a rule.
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SECTION 3. The follow ng shall be codified as Section
25-43-1.103, M ssissippi Code of 1972:
25-43-1.103. Applicability and Relation to O her Law.

(1) This chapter applies to all agencies and all proceedi ngs
not expressly exenpted under this chapter.

(2) This chapter creates only procedural rights and inposes
only procedural duties. They are in addition to those created and
i nposed by ot her statutes.

(3) Specific statutory provisions which govern agency
proceedi ngs and which are in conflict wth any of the provisions
of this chapter shall continue to be applied to all proceedi ngs of
any such agency to the extent of such conflict only.

(4) The provisions of this chapter shall not be construed to
anmend, repeal or supersede the provisions of any other |aw, and,
to the extent that the provisions of any other |law conflict or are
i nconsistent with the provisions of this act, the provisions of
such other | aw shall govern and control

(5) An agency may grant procedural rights to persons in
addition to those conferred by this chapter so long as rights
conferred upon other persons by any provision of |aw are not
substantial ly prejudiced.

SECTION 4. The follow ng shall be codified as Section
25-43-1.104, M ssissippi Code of 1972:

25-43-1.104. Suspension of Chapter’s Provisions Wen

Necessary to Avoid Loss of Federal Funds or Services.

(1) To the extent necessary to avoid a denial of funds or
services fromthe United States which would otherw se be avail abl e
to the state, the Governor, by executive order, may suspend, in
whole or in part, one or nore provisions of this chapter. The
Governor, by executive order, shall declare the term nation of a
suspension as soon as it is no longer necessary to prevent the

| oss of funds or services fromthe United States.
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(2) If any provision of this chapter is suspended pursuant
to this section, the Governor shall pronmptly report the suspension
to the Legislature. The report may include recommendati ons
concerning desirable |legislation that nay be necessary to conform
this chapter to federal |aw, including the exenption, if
appropriate, of a particular programfromthe provisions of this
chapter.

SECTION 5. The follow ng shall be codified as Section
25-43-1.105, M ssissippi Code of 1972:

25-43-1.105. Wiver of R ghts.

Except to the extent precluded by another provision of |aw, a
person may waive any right conferred upon that person by this
chapter, or by any rule nmade pursuant to this chapter.

SECTION 6. The followi ng shall be codified as Section
25-43-1.106, M ssissippi Code of 1972:

25-43-1.106. Filings with Agency; Service; Conputation of

Ti me.

(1) (a) Whenever a presiding officer, a party or any person
is permtted or required to file with an agency any application,
pl eadi ng, notion or other docunent, filing nust be made by
delivery of the docunment to the agency, by mailing it to the
agency, or by transmtting it to the agency by el ectronic neans,
including, but not limted to, facsimle transfer or e-nail
Filing by electronic neans is conplete when the electronic
equi pnment bei ng used by the agency acknow edges recei pt of the
material. |If the equipnent used by the agency does not
automati cal ly acknow edge transm ssion, service is not conplete
until the filing party obtains an acknow edgnent fromthe agency.
Filing by mail is conplete upon receipt by the agency.

(b) The agency may inplenent this section by agency
rule.

(2) (a) Wienever service is required by this article, and

whet her the service is made by a party, an agency, or a presiding
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officer, service of orders, notices, pleadings, notions, and other
docunents upon a party shall be nade by delivering a copy to the
party, by transmtting it to the party by el ectronic neans,
including but not limted to facsimle transfer or e-mail, or by
mailing it to the party at the party’ s |ast known address.
Delivery of a copy neans handing it to a party, leaving it at the
office of a party with a person in charge thereof, or leaving it
at the dwelling house or usual place of abode of the party with
sone person of suitable age and discretion then residing therein.
Service by electronic nmeans is conplete when the electronic

equi pnment bei ng used by the party being served acknow edges
receipt of the material. |If the equipnment used by the party being
served does not automatically acknow edge the transm ssion,
service is not conplete until the sending party obtains an

acknow edgnent fromthe recipient. Service by mail is conplete
upon mai ling.

(b) Whenever service is required or permtted to be
made upon a party who is represented by an attorney of record in
t he proceedi ngs, the service shall be made upon such attorney.

(c) \Wenever an agency or presiding officer issues an
order or serves a notice or other docunent, the order or notice or
ot her docunent shall be dated and shall be deenmed to have been
issued on the day it is served on the parties to the matter. |If
the order or notice or other docunent is to be served by mail, it
shall be dated and shall be deenmed to have been issued on the day
it is mailed.

(3) (a) In conmputing any period of tinme prescribed or
allowed by this article, by order of an agency, or by any
applicable statute or agency rule, the day of the act, event or
default fromwhich the designated period of tinme begins to run
shall not be included. The |last day of the period so conputed
shal |l be included, unless it is a Saturday, a Sunday, or a |egal

hol i day, as defined by statute, or any other day when the agency’s
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office is in fact closed, whether with or without |egal authority,
in which event the period runs until the end of the next day which
is not a Saturday, a Sunday, a |egal holiday, or any other day
when the agency’s office is closed. Wen the period of tine
prescribed or allowed is |less than seven (7) days, internediate
Sat ur days, Sundays, and | egal holidays shall be excluded in the
conputation. In the event any legal holiday falls on a Sunday,
the next follow ng day shall be a |egal holiday.

(b) Whenever a party has the right or is required to do
sone act or take sone proceedings within a prescribed period after
the service of a notice, order, pleading, notion or other paper
upon himand the notice or paper is served upon himby mail, three
(3) days shall be added to the prescribed period.

ARTI CLE 11
PUBLI C ACCESS TO AGENCY LAW AND POLI CY

SECTION 7. The follow ng shall be codified as Section
25-43-2.101, M ssissippi Code of 1972:
25-43-2.101. Publication, Conpilation, Indexing and Public

| nspection of Rules.

(1) Subject to the provisions of this chapter, the Secretary
of State shall prescribe a uniformnunbering system form style
and transmtting format for all proposed and adopted rul es caused
to be published by himand, wth prior approval of each respective
agency involved, may edit rules for publication and codification
wi t hout changi ng the nmeaning or effect of any rule.

(2) The Secretary of State shall cause an adm nistrative
bulletin to be published in a format and at such regular intervals
as the Secretary of State shall prescribe by rule. Upon proper
filing of proposed rules, the Secretary of State shall publish
themin the admnistrative bulletin as expeditiously as possi bl e.

The adm nistrative bulletin nmust contain:
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(a) Notices of proposed rule adoption prepared so that
the text of the proposed rule shows the text of any existing rule
proposed to be changed and the change proposed,;

(b) Any other notices and materials designated by | aw
for publication therein; and

(c) An index to its contents by subject.

(3) The Secretary of State shall cause an adm nistrative
bulletin to be published in a format and at such regular intervals
as the Secretary of State shall prescribe by rule. Upon proper
filing of newy adopted rules, the Secretary of State shal
publish them as expeditiously as possible. The admnistrative
bulletin nust contain:

(a) Newly filed adopted rules prepared so that the text
of the newy filed adopted rule shows the text of any existing
rul e bei ng changed and the change bei ng nade;

(b) Any other notices and materials designated by | aw
for publication therein; and

(c) An index to its contents by subject.

(4) The Secretary of State retains the authority to reject
proposed and new y adopted rules not properly filed in accordance
with the Secretary of State’s rules prescribing the nunbering
system form style or transmtting format for such filings. In
addition, a filing with the Secretary of State nay be rejected if
it fails to conply with any of the provisions of Articles Il and
1l of this chapter. The Secretary of State shall notify the
agency of its rejection of a proposed or newly adopted rule as
expeditiously as possible and acconpany such notification with a
stated reason for the rejection. A rejected filing of a proposed
or newy adopted rule does not constitute filing pursuant to
Section 25-43-3.101 et seq. of this chapter.

(5) (a) The Secretary of State shall cause an
adm nistrative code to be conpiled, indexed by subject and

published in a format prescribed by the Secretary of State by
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rule. Al of the effective rules of each agency nust be published
and indexed in that publication. The Secretary of State shal

al so cause supplenents to the adm nistrative code to be published
in a format and at such regular intervals as the Secretary of
State shall prescribe by rule.

(b) The Secretary of State is hereby authorized to
contract with a reputable and conpetent publishing conpany on such
terns and conditions and at such prices as he may deem proper to
di gest, conpile, annotate, index and publish the state agency
rul es and regul ati ons.

(6) (a) Copyrights of the M ssissippi Admi nistrative Code,
including, but not limted to, cross references, tables of cases,
notes of decisions, tables of contents, indices, source notes,
authority notes, nunerical lists and codification guides, other
than the actual text of rules or regulations, shall be taken by
and in the nane of the publishers of said conpilation. Such
publ i shers shall thereafter pronptly assign the sane to the State
of M ssissippi and said copyright shall be owned by the state.

(b) Any information appearing on the sane leaf with the
text of any rule or regulation may be incidentally reproduced in
connection with the reproduction of such rule or regulation, if
such reproduction is for private use and not for resale.

(7) The Secretary of State may omt fromthe adm nistrative
bulletin or code any proposed or filed adopted rule the
publication in hard copy of which would be unduly cunbersone,
expensi ve or otherw se inexpedient, if:

(a) Know edge of the rule is likely to be inportant to
only a small class of persons;

(b) On application to the issuing agency, the proposed
or adopted rule in printed or processed formis nade avail abl e at
no nore than its cost of reproduction; and

(c) The admnistrative bulletin or code contains a

notice stating in detail the specific subject matter of the

S. B. No. 2448 *SS02/R811*
01/ SS02/ R811
PAGE 15



522
523
524
525
526
527
528
529
530
531
532
533
534
535
536
537
538
539
540
541
542
543
544
545
546
547
548
549
550
551
552
553
554

omtted proposed or adopted rule and how a copy of the omtted
material may be obtai ned.

(8) The adm nistrative bulletin and adm nistrative code with
suppl ements nust be furnished to designated officials wthout
charge and to all subscribers at a reasonable cost to be
determ ned by the Secretary of State. Each agency shall al so nake
avail abl e for public inspection and copying those portions of the
adm ni strative bulletin and adm ni strative code containing al
rul es adopted or used by the agency in the discharge of its
functions, and the index to those rules.

SECTION 8. The follow ng shall be codified as Section
25-43-2.102, M ssissippi Code of 1972:

25-43-2.102. Public Inspection and |Indexi ng of Agency

Orders.

(1) In addition to other requirenments inposed by any
provi sion of law, and subject to any confidentiality provisions
established by | aw, each agency shall make all witten final
orders avail able for public inspection and copying and index them
by nane and subj ect.

(2) Awitten final order may not be relied on as precedent
by an agency to the detrinent of any person until it has been nade
avai |l abl e for public inspection and indexed in the manner
described in subsection (1) of this section. This provision is
i napplicable to any person who has actual, tinely knowl edge of the
order. The burden of proving that know edge is on the agency.

SECTION 9. The followi ng shall be codified as Section
25-43-2.103, M ssissippi Code of 1972:

25-43-2.103. Declaratory Opi nions.

(1) Any person with a substantial interest in the subject
matter may nake a witten request of an agency for a declaratory
opinion as to the applicability to specified circunstances of a
statute, rule or order within the primary jurisdiction of the

agency. An agency, through the agency head or its designee(s) by
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rule, shall issue a declaratory opinion in response to a witten
request for that opinion unless the agency determ nes that

i ssuance of the opinion under the circunstances would be contrary
to a rule adopted in accordance with subsection (2) of this
section.

(2) Each agency shall issue rules that provide for: (a) the
form contents and filing of witten requests for declaratory
opi nions; (b) the procedural rights of persons in relation to the
witten requests and (c) the disposition of the witten requests.
Those rul es nust describe the classes of circunstances in which
the agency will not issue a declaratory opinion.

(3) Wthin forty-five (45) days after receipt of a witten
request for a declaratory opinion an agency, in witing, shall:

(a) Issue an opinion declaring the applicability of the
statute, rule or order in question to the specified circunstances;

(b) Agree to issue a declaratory opinion by a specified
time but no later than ninety (90) days after receipt of the
witten request; or

(c) Decline to issue a declaratory opinion, stating the
reasons for its action.

(4) A copy of all opinions issued in response to a witten
request for a declaratory opinion nust be mailed pronptly to the
requesting party.

(5) (a) When any person receives a declaratory opinion from
an agency and shall have stated all the facts to govern such
opi nion, there shall be no liability, civil or crimnal, accruing
to or against any such person who, in good faith, follows the
direction of such opinion and acts in accordance therew th unless
a court of conpetent jurisdiction, after a full hearing, shal
judicially declare that such opinion is manifestly wong and
Wi t hout any substantial support. No declaratory opinion shall be
given or considered if the opinion is requested after suit is

filed or prosecution begun.
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(b) The authority of persons to request and receive
agency declaratory opinions in no way affects the ability of any
person aut horized by Section 7-5-25 to request a | egal opinion
fromthe Attorney General.

(c) Each agency shall make all declaratory opinions
avai | abl e for public inspection and copying and shall index them
by nane and subject, unless information contained within such
opinions is confidential by statute or exenpt from public
di scl osure pursuant to another provision of |aw.

SECTI ON 10. The follow ng shall be codified as Section
25-43-2.104, M ssissippi Code of 1972:
25-43-2.104. Required Rul e Maki ng.

In addition to other rule-nmaking requirenents inposed by | aw,
each agency shall
(a) Adopt as a rule a description of the organization
of the agency which states the general course and nethod of its
operations and where and how the public may obtain information or
make subm ssions or requests;
(b) Adopt rules of practice setting forth the nature
and requirenents of all formal and infornmal proceedings avail abl e
to the public.
SECTION 11. The followi ng shall be codified as Section
25-43-2.105, M ssissippi Code of 1972:
25-43-2.105. Model Rules of Procedure.

In accordance with the rul e-making requirenents of this
chapter, the Secretary of State shall adopt nodel rules of
procedure appropriate for use by as nmany agenci es as possi bl e.

The nodel rules must deal with all general functions and duties
perfornmed in common by several agencies. Each agency may adopt as
much of the nodel rules as is practicable under its circunstances.
To the extent an agency adopts the nodel rules, it shall do so in
accordance with the rul e-making requirenents of this chapter.

ARTI CLE 1]
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RULE MAKI NG
ADOPTI ON AND EFFECTI VENESS OF RULES

SECTION 12. The follow ng shall be codified as Section
25-43-3.101, M ssissippi Code of 1972:
25-43-3.101. Advice on Possible Rules before Notice of

Proposed Rul e Adopti on.

(1) In addition to seeking information by other nethods, an
agency, before filing of a notice of proposed rule adoption under
Section 25-43-3.103, may solicit comments fromthe public on a
subj ect matter of possible rule nmaking under active consideration
wi thin the agency by causing notice to be filed wwth the Secretary
of State for publication in the adm nistrative bulletin of the
subject matter and indicating where, when and how persons may
comment .

(2) Each agency may al so appoint conmttees to comment,
before filing of a notice of proposed rul e adoption under Section
25-43-3.103, on the subject matter of a possible rule making under
active consideration within the agency. The nenbership of those
commttees nmust be filed with the Secretary of State for
publication in the adm nistrative bulletin.

SECTION 13. The follow ng shall be codified as Section
25-43-3.102, M ssissippi Code of 1972:

25-43-3.102. Public Rul e-nmaki ng Docket.

(1) Each agency shall maintain a current, public rule-making
docket .

(2) The rul e-maki ng docket may, but need not, contain a
listing of the subject matter of possible rules currently under
active consideration within the agency for proposal under Section
25-43-3.103 and the nane and address of agency personnel wth whom
persons may conmmuni cate with respect to the matter.

(3) The rul e-maki ng docket nust |ist each pending
rul e-maki ng proceeding. A rule-nmaking proceeding is pending from

the tine it is commenced, by proper filing with the Secretary of
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State of a notice of proposed rule adoption, to the tine it is
termnated by the filing with the Secretary of State of a notice
of termnation or the rule becomng effective. For each pending
rul e-maki ng proceedi ng, the docket nust indicate:

(a) The subject matter of the proposed rule;

(b) Avcitation to all published notices relating to the
pr oceedi ng;

(c) Were witten subm ssions or witten requests for
an opportunity to make oral presentations on the proposed rule may
be i nspect ed;

(d) The time during which witten subm ssions may be
made;

(e) |If applicable, where and when oral presentations
may be made;

(f) WWere any econom c inpact statenent and witten
requests for the issuance of and other information concerning an
econom ¢ i npact statenent of the proposed rule nmay be inspected;

(g) The current status of the proposed rule;

(h) The date of the rule's adoption; and

(i) Wen the rule will becone effective.

SECTION 14. The follow ng shall be codified as Section
25-43-3.103, M ssissippi Code of 1972:
25-43-3.103. Notice of Proposed Rul e Adoption.

(1) At least twenty-five (25) days before the adoption of a
rul e an agency shall cause notice of its contenplated action to be
properly filed wwth the Secretary of State for publication in the
adm nistrative bulletin. The notice of proposed rule adoption
must i ncl ude:

(a) A short explanation of the purpose of the proposed
rul e and the agency’ s reasons for proposing the rule;
(b) The specific legal authority authorizing the

proposed rul e;
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(c) Areference to all rules repeal ed, anended or
suspended by the proposed rul e;

(d) Subject to Section 25-43-2.101(5), the text of the
proposed rul e;

(e) \Were, when and how persons nmay present their views
on the proposed rule; and

(f) WWere, when and how persons may denmand an oral
proceeding on the proposed rule if the notice does not already
provi de for one.

(2) Wthin three (3) days after its proper filing with the
Secretary of State for publication in the adm nistrative bulletin,
t he agency shall cause a copy of the notice of proposed rule
adoption to be mailed to each person who has nade a tinely request
to the agency to be placed on the mailing list maintained by the
agency of persons who have requested notices of proposed rule
adoptions. An agency nmay charge persons a reasonable fee for such
service, which fee may be in excess of the actual cost of
provi di ng persons with mailed copi es.

SECTION 15. The follow ng shall be codified as Section
25-43-3.104, M ssissippi Code of 1972:

25-43-3.104. Public Participation.

(1) For at least twenty-five (25) days after proper filing
with the Secretary of State of the notice of proposed rule
adoption, an agency shall afford persons the opportunity to
submt, in witing, argunent, data and views on the proposed rule.

(2) (a) An agency in its discretion may schedul e an oral
proceedi ng on any proposed rule. However, an agency shal
schedul e an oral proceeding on a proposed rule if, within twenty
(20) days after the proper filing of the notice of proposed rule
adoption, a witten request for an oral proceeding is submtted by
a political subdivision, an agency, or twenty-five (25) persons.
At that proceeding, persons may present oral or witten argunent,

data, and views on the proposed rule.
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(b) An oral proceeding on a proposed rule, if required,
may not be held earlier than twenty (20) days after notice of its
| ocation and time is properly filed with the Secretary of State
for publication in the admnistrative bulletin. Wthin three (3)
days after its proper filing with the Secretary of State for
publication in the adm nistrative bulletin, the agency shall cause
a copy of the notice of the location and tine of the oral
proceeding to be nmailed to each person who has nmade a tinely
request to the agency to be placed on the mailing |list naintained
by the agency of persons who have requested notices of proposed
rul e adoptions.

(c) The agency, a nenber of the agency, or another
presiding officer designated by the agency shall preside at a
required oral proceeding on a proposed rule. Oal proceedings
nmust be open to the public and nay be recorded by stenographic or
ot her neans.

(d) An agency may issue rules for the conduct of oral
rul e-maki ng proceedi ngs or prepare reasonabl e gui delines or
procedures for the conduct of any such proceedings. Those rules
may include, but not be Iimted to, provisions calculated to
prevent undue repetition in the oral proceedings.

SECTION 16. The follow ng shall be codified as Section
25-43-3.105, M ssissippi Code of 1972:

25-43-3.105. Econom c Inpact Statenent, Requirenent and

Condi ti ons.

(1) Prior to giving the notice required in Section
25-43-3. 103, each agency proposing the adoption of a rule or
significant anmendnment of an existing rule inposing a duty,
responsibility or requirenent on any person shall consider the
econom c inpact the rule will have on the citizens of our state
and the benefits the rule wll cause to accrue to those citizens.
For purposes of this section, a “significant anendnent” neans any

amendnent to a rule for which the total aggregate cost to al

S. B. No. 2448 *SS02/R811*
01/ SS02/ R811
PAGE 22



752
753
754
755
756
757
758
759
760
761
762
763
764
765
766
767
768
769
770
771
772
773
774
775
776
777
778
779
780
781
782
783
784

persons required to conply with that rul e exceeds One Hundred
Thousand Dol | ars ($100, 000. 00) .

(2) Each agency shall prepare a witten report providing an
econom ¢ i npact statenent for the adoption of a rule or
significant anmendnment to an existing rule inposing a duty,
responsibility or requirenent on any person, except as provided in
subsection (7) of this section. The econom c inpact statenent
shal | include the foll ow ng:

(a) A description of the need for and the benefits
which will |ikely accrue as the result of the proposed action;

(b) An estimate of the cost to the agency, and to any
other state or |ocal governnent entities, of inplenenting and
enforcing the proposed action, including the estinmated anmount of
paperwor k, and any anticipated effect on state or |ocal revenues;

(c) An estimate of the cost or econom c benefit to al
persons directly affected by the proposed action;

(d) An analysis of the inpact of the proposed rule on
smal | busi ness;

(e) A conparison of the costs and benefits of the
proposed rule to the probable costs and benefits of not adopting
the proposed rule or significantly anmendi ng an existing rule;

(f) A determnation of whether |ess costly nethods or
| ess intrusive nmethods exist for achieving the purpose of the
proposed rul e where reasonabl e alternative nethods exist which are
not precluded by | aw,

(g) A description of reasonable alternative nethods,
where applicable, for achieving the purpose of the proposed action
whi ch were considered by the agency and a statenent of reasons for
rejecting those alternatives in favor of the proposed rule; and

(h) A detailed statenent of the data and nethodol ogy
used in nmaking estimates required by this subsection.

(3) No rule or regulation shall be declared invalid based on

a challenge to the econom c inpact statenent for the rule unless
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the issue is raised in the agency proceeding. No person shal

have standing to challenge a rule, based upon the econom c i npact
statenment or |ack thereof, unless that person provided the agency
with information sufficient to make the agency aware of specific
concerns regarding the statement in an oral proceeding or in
witten cooments regarding the rule. The grounds for invalidation
of an agency action, based upon the econom c inpact statenent, are
limted to the agency’'s failure to adhere to the procedure for
preparation of the econom c inpact statenent as provided in this
section, or the agency's failure to consider information submtted
to the agency regarding specific concerns about the statenent, if
that failure substantially inpairs the fairness of the rul e-nmaking
pr oceedi ng.

(4) A concise summary of the econom c inpact statenent nust
be properly filed with the Secretary of State for publication in
the adm nistrative bulletin and the period during which persons
may nmake written subm ssions on the proposed rule shall not expire
until at least twenty (20) days after the date of such proper
filing.

(5) The properly filed summary of the econom c i npact
statenent nust al so indicate where persons nay obtain copies of
the full text of the econom c inpact statenent and where, when,
and how persons may present their views on the proposed rule and
demand an oral proceeding on the proposed rule if one is not
al ready provided.

(6) |If the agency has made a good faith effort to conply
with the requirenents of subsections (1) and (2) of this section,
the rule may not be invalidated on the ground that the contents of
the econom c inpact statenment are insufficient or inaccurate.

(7) This section does not apply to the adoption of:

(a) Any rule which is required by the federal
government pursuant to a state/federal program del egation

agreenent or contract;
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(b) Any rule which is expressly required by state | aw,
and
(c) A tenporary rule adopted pursuant to Section
25-43- 3. 108.
SECTION 17. The followi ng shall be codified as Section
25-43-3.106, M ssissippi Code of 1972:
25-43-3.106. Tine and Manner of Rul e Adoption.

(1) An agency nmay not adopt a rule until the period for
maki ng witten subm ssions and oral presentations has expired.

(2) Followng the proper filing with the Secretary of State
of the notice of proposed rule adoption, an agency shall adopt a
rul e pursuant to the rul e-maki ng proceeding or term nate the
proceedi ng by proper filing with the Secretary of State of a
notice to that effect for publication in the adm nistrative
bul I etin.

(3) Before the adoption of a rule, an agency shall consider
the witten subm ssions, oral subm ssions or any nmenorandum
summari zi ng oral subm ssions, and any econom c inpact statenent,
provided for by this article.

(4) Wthin the scope of its delegated authority, an agency
may use its own experience, technical conpetence, specialized
know edge and judgnent in the adoption of a rule.

SECTION 18. The follow ng shall be codified as Section
25-43-3.107, M ssissippi Code of 1972:

25-43-3.107. Variance between Adopted Rul e and Publi shed

Notice of Proposed Rul e Adoption.

(1) An agency shall not adopt a rule that differs fromthe
rul e proposed in the notice of proposed rule adoption on which the
rule is based unless all of the follow ng apply:

(a) The differences are within the scope of the matter
announced in the notice of proposed rule adoption and are in

character with the issues raised in that notice;
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(b) The differences are a |ogical outgrowmh of the
contents of that notice of proposed rule adoption and the conments
submitted in response thereto; and

(c) The notice of proposed rule adoption provided fair
war ni ng that the outcone of that rul e-nmaking proceedi ng coul d be
the rule in question.

(2) In determ ning whether the notice of proposed rule
adoption provided fair warning that the outcone of that
rul e-maki ng proceeding could be the rule in question an agency
shall consider all of the follow ng factors:

(a) The extent to which persons who wll be affected by
the rul e should have understood that the rul e-maki ng proceedi ng on
which it is based could affect their interests;

(b) The extent to which the subject matter of the rule
or issues determned by the rule are different fromthe subject
matter or issues contained in the notice of proposed rule
adoption; and

(c) The extent to which the effects of the rule differ
fromthe effects of the proposed rule contained in the notice of
proposed rul e adopti on.

SECTION 19. The follow ng shall be codified as Section
25-43-3.108, M ssissippi Code of 1972:
25-43-3.108. Exenption from Public Rul e-maki ng Procedures

for Tenporary Rul es.

(1) To the extent an agency for good cause finds that any
requi rements of Sections 25-43-3.103 through 25-43-3.107 are
unnecessary, inpracticable or contrary to the public interest in
the process of adopting a tenporary rule, those requirenents do
not apply. The agency shall incorporate the required finding and
a brief statenent of its supporting reasons in each tenporary rule
adopted in reliance on this subsection. The supporting reasons
for the issuance of a tenporary rule in accordance with this

provi sion may include, but are not Iimted to, a serious and
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unforeseen threat to the public health, safety or welfare; an

i npendi ng effective date of a recent act of the Legislature of the
State of Mssissippi or the United States Congress that requires

t he i ssuance of inplenenting or conformng rules or regul ations;
an inpending effective date of a regulation recently issued by an
agency or authority of the federal governnment of the United States
that requires the issuance of inplenenting or conformng rules or
regul ations; or a court order or other controlling judicial
decision that requires the issuance of inplenmenting or conformng
rules or regulations. Unless a shorter period of tinme is stated
in the tenporary rule, a tenporary rule shall expire no later than
one hundred eighty (180) days after adoption. A tenporary rule
may not be renewed after its expiration or early term nation by

t he agency. However, an agency nmay adopt a rule which is
identical or simlar to a tenporary rule to becone effective
follow ng the expiration or early termnation of the tenporary
rule, provided that the rule is adopted in accordance with the
requi rements of Sections 25-43-3.103 through 25-43-3.107.

(2) In an action contesting a tenmporary rul e adopted under
subsection (1) of this section, the burden is upon the agency to
denonstrate that any omtted requirenents of Sections 25-43-3.103
t hrough 25-43-3. 107 were inpracticable, unnecessary or contrary to
the public interest in the particular circunstances invol ved.

SECTI ON 20. The follow ng shall be codified as Section
25-43-3.109, M ssissippi Code of 1972:

25-43-3.109. Contents, Style, and Form of Rule.

(1) Each rule adopted by an agency nust contain the text of
the rul e and:
(a) The date the agency adopted the rule;
(b) An indication of any change between the text of the
proposed rule contained in the published notice of proposed rule
adoption and the text of the rule as finally adopted, wth the

reasons for any substantive change;
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(c) Any changes to the information contained in the
notice of proposed rule adoption as required by subsections (a),
(b) or (c) of Section 25-43-3.103;

(d) Any findings required by any provision of law as a
prerequisite to adoption or effectiveness of the rule; and

(e) The effective date of the rule if other than that
specified in Section 25-43-3.113(1).

(2) To the extent feasible, each rule should be witten in
cl ear and conci se | anguage understandable to persons who may be
affected by it.

(3) An agency may incorporate, by reference in its rules and
Wi t hout publishing the incorporated matter in full, all or any
part of a code, standard, rule or regulation that has been adopted
by an agency of the United States or of this state, another state
or by a nationally recognized organi zation or association, if
incorporation of its text in agency rules would be unduly
cunber sone, expensive or otherw se inexpedient. The reference in
the agency rules nust fully identify the incorporated matter with
an appropriate citation. An agency may incorporate by reference
such matter inits rules only if the agency, organization or
association originally issuing that matter nmakes copies of it
readily available to the public. The rules nust state if copies
of the incorporated matter are available fromthe agency issuing
the rule or where copies of the incorporated matter are avail able
fromthe agency of the United States, this state, another state or
the organi zation or association originally issuing that matter.

(4) In preparing its rules pursuant to this article, each
agency shall follow the uniform nunbering system formand style
prescribed by the Secretary of State.

SECTION 21. The followi ng shall be codified as Section
25-43-3.110, M ssissippi Code of 1972:

25-43-3.110. Agency Rul e-nmaki ng Record.
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(1) An agency shall maintain an official rule-mking record
for each rule it (a) proposes, or (b) adopts. The agency has the
exclusive authority to prepare and exclusive authority to certify
the record or any part thereof, including, but not limted to, any
transcri pt of the proceedings, and the agency's certificate shal
be accepted by the court and by any other agency. The record nust
be avail abl e for public inspection.

(2) The agency rul e-maki ng record must contain:

(a) Copies of all notices of proposed rule making or
oral proceedings or other publications in the adm nistrative
bulletin with respect to the rule or the proceedi ng upon which the
rule i s based;

(b) Copies of any portions of the agency's public
rul e-maki ng docket containing entries relating to the rule or the
proceedi ng upon which the rule is based;

(c) Al witten petitions, requests, subm ssions and
comments received by the agency and all other witten materials
considered by the agency in connection with the formnul ation,
proposal or adoption of the rule or the proceedi ng upon which the
rule i s based;

(d) Any official transcript of oral presentations nade
in the proceedi ng upon which the rule is based or, if not
transcri bed, any tape recordi ng or stenographic record of those
presentations, and any nenorandum prepared by a presiding official
summari zing the contents of those presentations. The word
"transcript” includes a witten transcript, a printed transcript,
an audi bl e audi ot ape or videotape that is indexed and annotated so
that it is readily accessible and any other neans that the agency
may have by rule provided for the reliable and accessible
preservation of the proceeding;

(e) A copy of any econom c inpact statenent prepared

for the proceedi ng upon which the rule is based;
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(f) A copy of the rule and related information set out
in Section 25-43-3.109 as filed in the Ofice of the Secretary of
State; and

(g) Al petitions for exceptions to, anendnents of, or
repeal or suspension of, the rule.

(3) The agency shall have authority to engage such persons
and acquire such equi pnment as may be reasonably necessary to
record and preserve in any technically and practicably feasible
manner all matters and all proceedi ngs had at any rul e-maki ng
pr oceedi ng.

(4) Upon judicial review, the record required by this
section constitutes the official agency rule-making record with
respect to a rule. Except as otherw se required by a provision of
| aw, the agency rul e-maki ng record need not constitute the
excl usive basis for agency action on that rule or for judicial
revi ew t hereof .

SECTION 22. The followi ng shall be codified as Section
25-43-3.111, M ssissippi Code of 1972:

25-43-3.111. Invalidity of Rules Not Adopted According to

Article; Time Limtation.

(1) A rule adopted after July 1, 2001, is invalid unless
adopted in substantial conpliance with the provisions of Sections
25-43-3.102 through 25-43-3.110. Inadvertent failure to mail a
notice of proposed rule adoption to any person as required by
Section 25-43-3.103(2) does not invalidate a rule.

(2) An action to contest the validity of a rule on the
grounds of its nonconpliance with any provision of Sections
25-43-3.102 through 25-43-3.110 nust be conmenced within one (1)
year after the effective date of the rule.

SECTION 23. The followi ng shall be codified as Section
25-43-3.112, M ssissippi Code of 1972:

25-43-3.112. Filing of Rules.
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An agency shall file in the Ofice of the Secretary of State
each rule it adopts and all rules existing on July 1, 2001, that
have not previously been filed. The filing nust be done as soon
after adoption of the rule as is practicable. At the tinme of
filing, each rule adopted after July 1, 2001, nust have i ncl uded
in or attached to it the material set out in Section 25-43-3.109.
The Secretary of State shall affix to each rule and statenent a
certification of the date of filing and keep a permanent register
open to public inspection of all filed rules and attached
material. In filing a rule, each agency shall use a standard
format prescribed by the Secretary of State.

SECTION 24. The followi ng shall be codified as Section
25-43-3.113, M ssissippi Code of 1972:

25-43-3.113. Effective Date of Rules.

(1) Except to the extent subsection (2) or (3) of this
section provides otherw se, each rule adopted after July 1, 2001,
beconmes effective thirty (30) days after its proper filing in the
Ofice of the Secretary of State.

(2) (a) A rule becones effective on a date later than that
establ i shed by subsection (1) of this section if a later date is
requi red by another statute or specified in the rule.

(b) A rule my becone effective immedi ately upon its
filing or on any subsequent date earlier than that established by
subsection (1) of this section if the agency establishes such an
effective date and finds that:

(i) It is required by constitution, statute or
court order;

(it) The rule only confers a benefit or renoves a
restriction on the public or sone segnent thereof;

(iiti) The rule only delays the effective date of
another rule that is not yet effective; or

(iv) The earlier effective date is necessary

because of immnent peril to the public health, safety or welfare.
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(c) The finding and a brief statenent of the reasons
therefor required by paragraph (b) of this subsection nust be nade
a part of the rule. In any action contesting the effective date
of a rule nade effective under paragraph (b) of this subsection,
the burden is on the agency to justify its finding.

(d) A tenporary rule may becone effective inmediately
upon its filing or on any subsequent date earlier than that
establ i shed by subsection (1) of this section.

(e) Each agency shall nmake a reasonable effort to nake
known to persons who may be affected by it a rule nmade effective
before any date established by subsection (1) of this section.

(3) This section does not relieve an agency from conpliance
with any provision of law requiring that some or all of its rules
be approved by other designated officials or bodies before they
becone effective.

SECTION 25. The follow ng shall be codified as Section
25-43-3. 114, M ssissippi Code of 1972:

25-43-3.114. Review by Agency.

At | east every five (5) years, each agency shall review all
of its rules to determ ne whether any rule should be repeal ed,
anmended or a new rul e adopt ed.

ARTI CLE IV
ADJUDI CATI VE PROCEEDI NGS

PART |
AVAI LABI LI TY OF ADJUDI CATI VE PROCEEDI NGS;
APPLI CATI ONS; LI CENSES
SECTION 26. The follow ng shall be codified as Section
25-43-4.101, M ssissippi Code of 1972:
25-43-4.101. Adjudicative Proceedi ngs — Wen Required,

Excepti ons.
(1) An agency shall conduct an adjudicative proceedi ng as
the process for fornulating and issuing an order, unless the order

is a decision:

S. B. No. 2448 *SS02/R811*
01/ SS02/ R811
PACGE 32



1078
1079
1080
1081
1082
1083
1084
1085
1086
1087
1088
1089
1090
1091
1092
1093
1094
1095
1096
1097
1098
1099
1100
1101
1102
1103
1104
1105
1106
1107
1108
1109

(a) To issue or not to issue a conplaint, demand,
charge of violation or other obligation, sumobns, assessnment or
simlar accusation subject to adm nistrative review,

(b) To initiate or not to initiate an investigation,
prosecution, or other proceeding before the agency, another
agency, or a court;

(c) Under Section 25-43-4.103, not to conduct an
adj udi cati ve proceedi ng;

(d) To issue notice of intent to take agency action;

(e) To issue a license where by law the applicant is
entitled to an adjudicative proceeding if the license is denied,
or where after issuance of the license by law there is provided an
opportunity for an adjudicative proceedi ng upon application of an
i nterested person;

(f) To take an agency action where after the agency
action is taken by law there is provided an opportunity for the
person affected for an adjudicative proceeding before the
M ssi ssi ppi Enpl oyee Appeal s Boar d;

(g) To issue an order granting the request of the
agency staff which may take effect only upon authorization by the
agency head,;

(h) To take an action with respect to a prisoner,
student, public enployee or a |licensee w thout continuing or
per manent inpact thereafter, such as a reprinmand, warning,

di sciplinary report or purely verbal sanction w thout continuing
i npact ;

(i) To take an action with respect to a student that is

not a suspension or expulsion fromschool or does not affect a

grade or academc credit to which the student would ot herw se be

entitled;

(j) To open or close a season for hunting or fishing,
or to set limts for kill or catch
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(k) To restrict access to | evees protecting agai nst
rivers at flood stage;

(1) Under Sections 93-11-155 et seq., to suspend a
state-issued |icense;

(m To acquire, adm nister or dispose of interests in
real or personal property, except where by anot her provision of
law a party with standing may conpl ain of agency action; or

(n) To take action in a nonregulatory matter which is
in the normal scope of business of the agency, including entering
into contracts or agreenents with any other state or federal
agency, or wth any private person, organi zation or group capable
of contracting, if it finds such action to be in the public
i nterest, except where by another provision of law a party with
standi ng may conpl ain of agency action; to accept gifts, trusts,
bequests, grants, endownrents or transfers of property of any kind;
to receive nonies comng to it by way of fees for services or by
appropriations; to enploy, qualified professional personnel, and
such other technical and clerical staff as may be required for the
operation of the agency.

(2) This article does not apply to rul e-nmaki ng proceedi ngs
unl ess a statute other than contained in this chapter expressly so
requires.

(3) This article does not apply to a public hearing held by
an agency where the principal purpose of such hearing is to invite
the public to appear and receive information or provide comment on
a proposed agency acti on.

(4) This article provides m nimum standards for adjudicative
proceedings. Nothing in this article provides that an agency may
not enploy additional procedures as may be required or permtted
by other law, including valid agency rules that the agency may
make, so long as the rights conferred by this article are not

prej udi ced.
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(5) Except as provided otherwise in this chapter or another
provi sion of |aw, an agency may conduct an adjudi cative proceedi ng
as the process for resolving any matter within the jurisdiction of
the agency. [|f an agency commences an adj udi cative proceeding in
any matter, that proceeding shall be governed by this article
unl ess the parties agree otherw se.

(6) In the case of an agency that is subject to the
regul atory requirenents of an agency or departnent of the United
States, an adjudicative proceedi ng conducted by the state agency
that confornms to the requirenents of the agency or departnent of
the United States that the state agency is nandated to foll ow may,
at the election of the state agency nade in advance of the
proceedi ng, be deened to satisfy the requirenments of this article
respecting adjudi cative proceedi ngs, provided that any
adj udi cati ve proceedi ng so conducted shall conformto the
provisions of this article that are not materially inconsistent
Wi th or substantially duplicative of the requirenents of the
agency or departnment of the United States. Any agency may
i npl enent the provisions of this section by rule. The final order
of the state agency is any proceedi ng conducted under this
subsection shall be subject to judicial reviewin accordance with
Article V, Part | of this act.

SECTION 27. The followi ng shall be codified as Section
25-43-4.102, M ssissippi Code of 1972:

25-43-4.102. Adjudicative Proceedi ngs - Comrencenent.

(1) An agency may comrence an adjudi cative proceeding at any
time with respect to a matter within the jurisdiction of the
agency.

(2) An agency shall conmmence an adj udi cative proceedi ng upon
the application of any person responding to a conplaint, demand,
denial of a benefit, notice of agency action affecting that

person, charge of violation or other obligation, sunmons,

S. B. No. 2448 *SS02/R811*
01/ SS02/ R811
PAGE 35



1174
1175
1176
1177
1178
1179
1180
1181
1182
1183
1184
1185
1186
1187
1188
1189
1190
1191
1192
1193
1194
1195
1196
1197
1198
1199
1200
1201
1202
1203
1204
1205

assessnent or simlar accusation served on that person by the
agency.

(3) In addition to its obligations provided in paragraph
(b), an agency shall comrence an adjudi cative proceedi ng upon the
application of any person, unless:

(a) The agency | acks jurisdiction of the subject
matter;

(b) Resolution of the matter requires the agency to
exercise discretion within the scope of Section 25-43-4.101(1),
subject to the provision of subsection (2) of this section;

(c) The Constitution or a statute vests the agency with
di scretion to conduct or not to conduct an adjudicative proceedi ng
before issuing an order to resolve the matter and, in the exercise
of that discretion, the agency has determ ned not to conduct an
adj udi cati ve proceedi ng;

(d) Resolution of the matter will not require the
agency to issue an order that may adjudge the applicant's | egal
rights, duties, privileges, imunities, or other legal interests;

(e) The applicant clains only (i) that he is a citizen,
a voter, or a taxpayer, or (ii) that he has an interest that the
| aw be enforced, and nothing nore;

(f) The matter was not tinmely submtted to the agency;
or

(g) The matter was not submitted in a form
substantially conplying with any applicable provision of |law, and
was not anended within a reasonable tinme so that it substantially
conplies with any applicable provision of law. Any tinely
amendnent rel ates back to the date of the original application.

(4) (a) An application for an agency to issue an order is
deened to include an application for the agency to conduct
appropriate adjudicative proceedi ngs, whether or not the applicant

expressly requests those proceedi ngs.
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(b) An application for an agency to conduct an
adj udi cative proceedi ng shall be deened to include an application
for the agency to issue an appropriate order, whether or not the
applicant expressly requests the agency to issue an order.

(5) An adjudicative proceedi ng comrences when the agency:

(a) Serves notice on a party that a prehearing
conference, hearing, or other stage of an adjudicative proceeding
wi || be conducted; or

(b) Begins to take action on a matter that
appropriately nmay be determ ned by an adjudi cative proceedi ng,
unl ess the action is:

(i) An investigation for the purpose of
determ ni ng whet her an adj udi cati ve proceedi ng should be
conduct ed; or

(i1) A decision which, under Section
25-43-4.101(1), the agency may nake w thout conducting an
adj udi cati ve proceedi ng.

SECTION 28. The follow ng shall be codified as Section
25-43-4.103, M ssissippi Code of 1972:
25-43-4.103. Decision Not to Conduct Adjudicative

Pr oceedi ng.

I f an agency decides not to conduct an adjudicative
proceeding in response to an application, the agency shall serve
on any applicant therefor a copy of its decision in witing, with
a brief statenent of the agency's reasons and of any
adm ni strative review available to the applicant.

SECTION 29. The followi ng shall be codified as Section
25-43-4.104, M ssissippi Code of 1972:

25-43-4.104. Agency Action on Applications.

(1) Except to the extent that the time limts in this
subsection are inconsistent wwth limts established by another
statute for any stage of a proceedi ng, an agency shall process an

application for an order, as follows:
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(a) Wthin thirty (30) days after receipt of the
application, the agency shall exam ne the application, notify the
applicant of any apparent errors or om ssSions, request any
additional information the agency wishes to obtain and is
permtted by law to require, and notify the applicant of the nane,
official title, mailing address and tel ephone nunber of an agency
menber or enployee who nmay be contacted regardi ng the status of
the application or other procedural information relating to the
matter.

(b) Any timely response the applicant nmakes to a tinely
request made by the agency pursuant to paragraph (a) shall relate
back to the date of the original application.

(c) Except in situations governed by paragraph (d),
within and no later than ninety (90) days after receipt of the
application or of a response to a tinely request nade by the
agency pursuant to paragraph (a), whichever is |ater, the agency
shal | :

(i) Approve or deny the application, in whole or
in part, on the basis of emergency or basic adjudicative
proceedi ngs, if those proceedings are avail able under this chapter
for disposition of the matter;
(i1i) Comence a formal adjudicative hearing or an
i nformal adjudicative hearing in accordance with this chapter; or
(iii) D spose of the application in accordance
wi th Section 25-43-4.103.

(d) If the application pertains to subject matter that
is not avail able when the application is filed but nmay be
available in the future, the agency nmay proceed to nmake a
determnation of eligibility within the tinme provided in paragraph
(c) of this subsection. |If the agency determ nes that the
applicant is eligible, the agency shall maintain the application

on the agency's list of eligible applicants as provided by |aw
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and, upon request, shall notify the applicant of the status of the
appl i cation.

(2) If atinmely and sufficient application has been nade for
renewal of a license with reference to any activity of a
continuing nature, and if at the tinme of the application, the
license is held by applicant in good standing, the existing
| i cense does not expire until the agency has taken final action
upon the application for renewal or, if the agency's action is
unfavorabl e, until the last day for seeking judicial review of the
agency's action or a |later date fixed by the court.

SECTION 30. The followi ng shall be codified as Section
25-43-4.105, M ssissippi Code of 1972:

25-43-4.105. Agency Action Agai nst Licensees.

An agency may not revoke, suspend, nodify, annul, w thdraw,
or anmend a license unless the agency first serves notice of the
anticipated action on the |licensee and affords a reasonabl e
opportunity for an appropriate adjudicative proceeding in
accordance wth this chapter and any ot her applicable statute.
This section does not preclude an agency from (1) taking i mediate
action to protect the public interest in accordance with Section
25-43-4.601 or (2) adopting rules otherwise within the scope of
its authority, pertaining to a class of |icensees, including rules
affecting the existing licenses of a class of |icensees.

SECTION 31. The followi ng shall be codified as Section
25-43-4.106, M ssissippi Code of 1972:

25-43-4.106. Informal Settlenents; Alternative D spute

Resol uti on; Waiver.

(1) Unless precluded by statute, parties are encouraged to
consider settlenent, including the entry of a consent order, in a
matter that may |l ead to adjudicative proceedi ngs according to the
provisions of this article. Unless precluded by statute, agencies
may nmake rules that may regulate and facilitate settlenents of

matters prior to the commencenent of and in the course of

S. B. No. 2448 *SS02/R811*
01/ SS02/ R811
PAGE 39



1304
1305
1306
1307
1308
1309
1310
1311
1312
1313
1314
1315
1316
1317
1318
1319
1320
1321
1322
1323
1324
1325
1326
1327
1328
1329
1330
1331
1332
1333
1334
1335
1336

adj udi cative proceedings. This subsection shall not be construed
to require any party to an adjudicative proceeding to utilize any
such settl ement procedures or to settle the matter.

(2) Unless precluded by statute, parties are encouraged to
consider alternative dispute resolution as a neans that may
resolve a matter that may |l ead to adjudicative proceedi ngs.

Unl ess precluded by statute, agencies may nake rul es that may
regul ate and facilitate alternative dispute resolution of matters
prior to the commencenent of or in the course of adjudicative
proceedi ngs. This subsection shall not be construed to require
any party to utilize alternative dispute resol ution

(3) Unless precluded by statute, the parties to an
adj udi cative proceeding may, by witten instrunent manifesting an
i nfornmed consent and agreenent, enter a consent order resolving
all or part of an adjudicative proceedi ng.

(4) Unless precluded by statute, the parties to an
adj udi cative proceeding may, by witten stipulation manifesting an
i nfornmed consent and agreenent, waive any provision of this
article relating to such proceeding.

PART | |
FORMAL ADJUDI CATI VE HEARI NG

SECTION 32. The followi ng shall be codified as Section
25-43-4. 201, M ssissippi Code of 1972:

25-43-4.201. Applicability.

An adj udi cative proceeding is governed by this part, except

as ot herw se provided by:

(a) A statute other than one contained in this chapter;

(b) Arule lawfully made pursuant to such statute,
where such rule is not inconsistent wwth the standards in this
chapter or an applicable statute other than one contained in this
chapter;

(c) Arule that adopts the procedures for the infornmal

adj udi cative hearing or basic adjudicative proceeding in
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accordance wth the standards provided in this chapter for those
pr oceedi ngs;
(d) Section 25-43-4.601 pertaining to energency
adj udi cati ve proceedi ngs; or
(e) Section 25-43-2.103 pertaining to proceedings for
decl arat ory opi ni ons.
SECTION 33. The followi ng shall be codified as Section
25-43-4.202, M ssissippi Code of 1972:
25-43-4.202. Presiding Oficer — D squalification;

Substi tution.

(1) "Presiding officer” neans a person or persons acting in
accordance with this section

(2) The agency head, one or nore nenbers of the agency head,
one or nore hearing officers or adm nistrative judges enpl oyed or
appoi nted by the agency, or one or nore hearing officers assigned
by the Division of |Independent Hearing Oficers in accordance with
Section 25-43-4.301, or any conbination thereof, in the discretion
of the agency head, may be the presiding officer.

(3) Odinarily, the presiding officer should be, but is not
required to be a person or persons assigned by the D vision of
| ndependent Hearing O ficers:

(a) Unless the agency head is the presiding officer, or
(b) Unless the agency is essentially neutral regarding

t he outconme of the proceeding and the agency’'s primary interest is
that the proceeding be fair, speedy and cost-effective; provided,
however, that nothing in this article shall prohibit any agency
fromusing hearing officers who nmay be enpl oyed or appointed by
t he agency. Hearing officers utilized by the agency who are not
enpl oyed or otherw se engaged by the division shall have the sane
qgqualifications as those engaged by the division.

(4) Any person serving or designated to serve alone or with
others as presiding officer is subject to disqualification for

bias, prejudice, interest, or any other cause provided in this
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chapter or for which a judge is or may be disqualified in a civil
action.

(5) Any party may nove to disqualify a person pronptly after
recei pt of notice indicating that the person will preside or
pronptly upon di scovering facts establishing grounds for
di squalification, whichever is later.

(6) A person whose disqualification is requested shal
determ ne whether to grant the notion, stating facts and reasons
for the determ nation

(7) If a substitute is required for a person who is
di squal i fied or becones unavail able for any other reason, the
substitute may be appointed as provided in subsections (2) and (3)
of this section.

(8) Any action taken by a dul y-appointed substitute for a
di squalified or unavailable person is as effective as if taken by
the latter.

SECTION 34. The followi ng shall be codified as Section
25-43-4. 203, M ssissippi Code of 1972:

25-43-4.203. Representation.

(1) Any party nmay participate in the hearing in person or,
if the party is a corporation or other artificial person, by its
duly authorized representative.

(2) Whether or not participating in person, any party nmay be
advi sed and represented at the party's own expense by a | awyer or,
except as limted but not prohibited by agency rule, by any other
representative. The agency may inplenment this subsection by rule
designating the qualifications of representative(s) that my
appear on behalf of a party and what binding effect the actions of
the representative(s) will have on the party so represented.

(3) Any application, pleading, or other docunent prepared by
a lawyer or other representative of a party shall contain the

typed or printed nane, mailing address (including fax nunber and
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e-mai | address, if available), and tel ephone nunber of the
pr eparer.

SECTION 35. The followi ng shall be codified as Section
25-43-4. 204, M ssissippi Code of 1972:

25-43-4.204. Prehearing Conference - Availability; Notice.

(1) Any party may request a prehearing conference. In
response to a request by a party, or on the presiding officer’s
own notion, the presiding officer nmay determ ne, subject to any
appl i cabl e agency rules, that a prehearing conference wll be
conduct ed.

(2) If the prehearing conference is to be conduct ed:

(a) The presiding officer shall pronptly notify the
agency that a prehearing conference will be conducted. The
presiding officer shall conduct the prehearing conference except
as provided by agency rule or unless that presiding officer is
di squal i fied or becones unavail able for any other reason.

(b) The presiding officer shall set the tinme and pl ace
of the prehearing conference, subject to any applicabl e agency
rules, and direct the agency to serve notice of the prehearing
conference to all parties and to all persons who have notions to
intervene pending in the matter. The agency shall al so serve
notice to other persons entitled to notice under any provision of
| aw or agency rul e.

(c) The notice nust include:

(i) The official agency file or other reference
nunber and the style of the proceeding;

(ii) A statenent of the tine, place, and nature of
t he prehearing conference;

(i1i) A statenment of the |l egal authority and
jurisdiction under which the hearing is to be held;

(iv) The name, official title, and nailing address

of the presiding officer for the prehearing conference;
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(v) The nane, official title, and mailing address
(i ncluding fax nunber and e-mail address, if available) of any
counsel or enployee who has been designated to appear for the
agency;

(vi) The names and mailing addresses of al
parties and ot her persons to whom notice is being given;

(vii) The nanme, official title, mailing address
(i ncluding fax nunber and e-mail address, if available), and
t el ephone nunber of the agency enpl oyee or other person who may be
abl e to answer procedural questions about the prehearing
conf er ence;

(viii) A statenent that at the prehearing
conference the proceeding, without further notice, may be
converted into an informal adjudicative hearing or basic
adj udi cative proceeding for disposition of the matter as provided
by this chapter; and

(ix) A statenent with an explanation of its
consequences that a party who fails to attend or participate in a
prehearing conference, hearing, or other stage of an adjudicative
proceedi ng may be held in default under this chapter.

(d) The notice may include any other matters that the
presiding officer considers desirable to expedite the proceedings,
subj ect to any applicable provision of |aw including agency rules.

SECTION 36. The follow ng shall be codified as Section
25-43-4. 205, M ssissippi Code of 1972:
25-43-4.205. Prehearing Conference - Procedure; Prehearing

O der.

(1) The presiding officer may conduct all or part of the
prehearing conference by tel ephone, television, or other
el ectronic nmeans if each participant in the prehearing conference
has an opportunity to participate in, to hear, and, if technically
and practicably feasible, to see the entire proceeding while it is

t aki ng pl ace.
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(2) Any matters respecting the fair, speedy and
cost-effective determ nation of the issues nay be considered at
t he prehearing conference, including without limtation such
matters as:

(a) Conversion of the proceeding to another type;
(b) Use of alternative dispute resolution;

(c) Wether there are other persons to be joined if

f easi bl e;
(d) Any notions, petitions or other applications;
(e) Exploration of settlenment possibilities;
(f) Preparation of stipulations;
(g0 Cdarification of issues;
(h) ldentity and limtation of the nunmber of w tnesses;
(i) Ildentity and authenticity of exhibits;
(j) Objections to proffers of evidence;
(k) Determnation of the extent to which direct
evi dence, rebuttal evidence, or cross-exam nation will be

presented in witten form

(1) Determnation of the extent to which tel ephone,
tel evision, or other electronic neans may be used to conduct the
hearing as a substitute for proceedings in person;

(m Oder of presentation of evidence and
Cross-exani nation;

(n) Rulings regarding issuance of subpoenas;

(o) WMatters regarding discovery, the adequacy of
responses to di scovery, orders conpelling discovery, or protective
orders as may be appropriate; and

(p) Such other matters as may aid in the conduct of the
proceedi ng or the disposition of the matter.

(3) If a prehearing conference is held, the presiding
of ficer shall issue a prehearing order incorporating and

menorializing the matters determ ned at the prehearing conference.
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The presiding officer may require that the agency and the parties
assist in preparing the prehearing order.

(4) If a prehearing conference is not held, the presiding
of ficer may issue a prehearing order, based on the pleadings, to
regul ate the conduct of the proceedings.

(5) Wether a prehearing conference is held or not, the
presiding officer, subject to any applicable agency rules, may
require the parties, jointly or severally, to prepare a prehearing
statenent or order addressing such matters as set out in
subsection (2) of this section. Any prehearing statenent shall be
included within “prehearing order” for purposes of this article.

SECTION 37. The followi ng shall be codified as Section
25-43-4. 206, M ssissippi Code of 1972:

25-43-4.206. Notice of Hearing.

(1) The presiding officer for the hearing shall set the tine
and place of the hearing, subject to any applicable agency rules,
and direct the agency to serve notice of the hearing on al
parties, all persons who have witten notions to intervene pending
in the matter, and any other person entitled to notice under any
provi sion of |aw.

(2) The notice may include a copy of any prehearing order
issued in the matter.

(3) To the extent not included in a prehearing order
acconpanying it, the notice nust include:

(a) The official agency file or other reference nunber
and the style of the proceeding;

(b) A statenent of the time, place, and nature of the
heari ng;

(c) A statenent of the legal authority and jurisdiction
under which the hearing is to be held,;

(d) The name, official title, and mailing address of

the presiding officer;
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(e) The nane, official title, nmailing address
(i ncluding fax nunber and e-mail address, if available) and
t el ephone nunber of any counsel or enpl oyee who has been
designated to appear for the agency;

(f) The nanes and mmiling addresses of all parties and
ot her persons to whom notice is being given;

(g) The nane, official title, mailing address
(i ncluding fax nunber and e-mail address, if available) and
t el ephone nunber of the agency enpl oyee(s) or other person who may
be able to answer procedural questions about the hearing;

(h) A statement with an explanation of its consequences
that a party who fails to attend or participate in a prehearing
conference, hearing, or other stage of an adjudicative proceeding
may be held in default.

(4) The notice may include any other matters the agency or
presiding officer considers appropriate to expedite and facilitate
t he proceedi ngs.

SECTION 38. The follow ng shall be codified as Section
25-43-4. 207, M ssissippi Code of 1972:

25-43-4.207. Pleadings; Briefs; Mdtions.

(1) The presiding officer, at all stages of the proceedings,
and subject to any applicable provision of |aw, including agency
rules, shall give all parties fair opportunity to file pleadings,
and anendnents thereto, notions, responses, objections, and other
statenents of position as nmay be required by agency rule. A
tinmely anendnent to a pleading relates back to the date of the
origi nal pleading.

(2) The presiding officer, at appropriate stages of the
proceedi ngs, and subject to any applicable provision of |aw,

i ncludi ng agency rules, may give all parties fair opportunity to
file briefs, proposed findings of fact and concl usions of |aw, and

proposed initial or final orders.
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(3) A party shall serve copies of any pleading, notion,
brief or other paper that the party files in the proceeding on al
other parties by any neans provided in this chapter and, in
addi tion, by any neans provided by agency rule.

SECTION 39. The followi ng shall be codified as Section
25-43-4. 208, M ssissippi Code of 1972:

25-43-4.208. Default.

(1) If a party fails to attend or participate in a duly
noti ced prehearing conference, hearing, or other stage of a fornal
adj udi cative proceeding, the presiding officer nay serve upon al
parties witten notice of a proposed default order, including a
statenent of the grounds, or, if the presiding officer so directs,
t he agency nust serve such proposed default order.

(2) Wthin ten (10) days after service of a proposed default
order, the party against whomit is proposed to be issued may
object in witing to the issuance of the proposed default order
and state the grounds of the objection. During the tine within
which a party may file a witten objection under this subsection,
the presiding officer may adjourn the proceedi ngs or conduct them
W thout the participation of the party agai nst whom a proposed
default order may be issued, having due regard for the interests
of justice and fairness and the orderly and pronpt conduct of the
pr oceedi ngs.

(3) The presiding officer shall either issue or deny the
default order pronptly after expiration of the tinme within which
the party may object under subsection (2) of this section.

(4) After issuing a default order, the presiding officer
shal | conduct any further proceedi ngs necessary to conplete the
proceedi ng wi thout the participation of the party in default and
shall determne all issues in the proceeding, including those
affecting the defaulting party. The presiding officer may all ow
the defaulting party to participate in the proceeding subject to

the terns and conditions of the default order.
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SECTI ON 40. The follow ng shall be codified as Section
25-43-4. 209, M ssissippi Code of 1972:

25-43-4. 2009. I nterventi on — Persons Needed for Full and Fair

Det er mi nati on.

(1) Subject to any applicable provision of |aw or agency
rule, the presiding officer shall grant a notion to intervene in
an adjudi cative proceeding if the notionis filed with the agency,
Wi th copies served on all parties naned in the official notice of
the hearing, at least ten (10) days before the hearing, or, for
good cause and having due regard for the interests of the agency
and the parties, less than ten (10) days before the hearing; and

(a) The notion states facts denonstrating that the
novant’s | egal rights, duties, privileges, inmunities, or other
| egal interests may be affected by the outcone of the proceeding
or that the novant qualifies as an intervener under any provision
of law, or

(b) The novant’s asserted interests are anong those the
agency is required to consider in the proceeding; and

(c) The presiding officer determnes that the interests
of justice and the orderly and pronpt conduct of the proceeding
will not be inpaired by allowi ng the intervention.

(2) Upon filing a nmotion to intervene, the would be
i ntervener becones a person who, pending ruling on the notion,
shoul d receive all notices provided thereafter to parties and al
papers the parties may thereafter file and serve.

(3) The fact that a person noving to intervene in a
proceeding clainms (1) that he is a citizen, a voter or a taxpayer
or (2) that he has an interest that the | aw be enforced is,
wi t hout nore, insufficient grounds upon which the presiding
officer my grant a notion to intervene.

(4) The presiding officer may grant a notion to intervene at

any tinme, upon determning that the intervention sought is in the
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1628 interests of justice and fairness and will not inpair the orderly
1629 and pronpt conduct of the proceedings.

1630 (5) An association of persons, sone of whose nenbers are
1631 eligible for intervention, may be allowed to intervene upon the
1632 sane showi ng and subject to the sane conditions as its nenbers who
1633 may be eligible to intervene.

1634 (6) If a nmovant qualifies for intervention, the presiding
1635 officer may inpose conditions upon the intervener's participation
1636 in the proceedings, subject to any applicable provision of |aw,
1637 including agency rules, either at the tine that intervention is
1638 granted or at any subsequent tine. Conditions may include:

1639 (a) Limting the intervener's participation to

1640 designated issues in which the intervener has a particul ar

1641 interest;

1642 (b) Limting the intervener's use of discovery,

1643 subpoenas, cross-exam nation, and other procedures so as to

1644 pronote the orderly and pronpt conduct of the proceedi ngs; and
1645 (c) Requiring two (2) or nore interveners to conbi ne
1646 their presentations of evidence and argunent, cross-exam nation,
1647 discovery, and other participation in the proceedings.

1648 (7) The presiding officer shall issue an order granting or
1649 denying each pending notion to intervene, specifying any

1650 conditions, and briefly stating the reasons for the order. The
1651 presiding officer may nodify the order at any tine, briefly

1652 stating the reasons for the order.

1653 (8) A person who is subject to the jurisdiction of the

1654 agency shall be joined as a party in the proceeding if:

1655 (a) In the person’s absence conplete relief cannot be
1656 accorded anong those already parties, or

1657 (b) The person clains an interest relating to the

1658 subject of the proceeding and is so situated that the disposition
1659 of the proceeding in the person’s absence may (i) as a practi cal

1660 nmatter inpair or inpede the person’s ability to protect that
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interest or (ii) leave any of the parties subject to a substanti al
risk of incurring double, multiple, or otherw se inconsistent

obl i gations by reason of the person’s clainmed interest. |If the
person has not been so joined, the presiding officer nmay order
that the person be nade a party and summoned to appear.

(9) After entry of an order allowng intervention or for
joinder, the intervener or the person being joined shall be a
party, subject to any conditions provided under the authority of
subsection (6) of this section.

SECTION 41. The followi ng shall be codified as Section
25-43-4. 210, M ssissippi Code of 1972:

25-43-4.210. Subpoenas; Discovery Orders; Protective Orders.

(1) Prehearing discovery is authorized in fornal
adj udi cative proceedi ngs under this part. The presiding officer,
at the request of any party or upon the presiding officer’s own
notion, and subject to any applicable provision of |aw, including
agency rules, may but is not required to allow di scovery and issue
protective orders, conpel discovery, or grant sanctions in
accordance wth the M ssissippi Rules of Gvil Procedure as if the
proceeding were a civil action governed by the M ssissippi Rules
of Gvil Procedure.

(2) Each agency is authorized to issue subpoenas. The
subpoena power of each agency extends throughout the entire State
of Mssissippi. The presiding officer, at the request of any
party shall, or upon the presiding officer’s own notion my,
direct the agency to issue subpoenas. Every subpoena shall be
i ssued by the agency, shall state the nane and address of the
agency, the official agency file or other reference nunber, and
the style of the proceeding, and shall conmand each person to whom
it is directed to attend and give testinony, or to produce and
permt inspection, testing and copyi ng of designated books,
docunents or tangible things in the possession, custody or control

of that person, or to which that person has reasonabl e access, or
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to permt inspection or testing of premses, at a tine that may be
before or at a hearing and at a place therein specified. Pursuant
to agency rule, the subpoena nmay be issued by the person

desi gnated by agency rule to issue subpoenas on behal f of the
agency or by the presiding officer, but otherwise in blank, to a
party requesting it, who shall fill it in before service. A
command to produce evidence or to permt inspection may be joined
with a command to appear at hearing or at deposition, or may be

i ssued separately.

(3) Subpoenas and other orders issued under this section may
be enforced pursuant to the provisions of this chapter on civil
enforcenment of agency action. A subpoena shall be treated as an
order for purposes of civil enforcement subpoenas.

(4) Wtnesses subpoenaed to appear in agency proceedings
shall receive at |east the sane fees and m | eage as witnesses in
civil actions in courts of record.

(5) A subpoena may be served by a sheriff, or by sheriff’s
deputy, or by a representative of the agency, or by any other
person who is not |ess than eighteen (18) years of age, and his or
her return endorsed thereon shall be prinma facie proof of service,
or the person served may acknow edge service in witing on the
subpoena. Service of the subpoena shall be executed upon the
W tness personally. Proof of service shall be nade by filing with
t he agency from which the subpoena was issued a statenent,
certified by the person who made the service, setting forth the
date and manner of service, the address, including the city and
county in which it was served, and the nanes of the person or
persons served.

(6) The agency may adopt rules that inplenent and el aborate
this section.

SECTI ON 42. The followi ng shall be codified as Section
25-43-4.211, M ssissippi Code of 1972:
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25-43-4.211. Agency Records; Staff Reconmendati ons;

Pr oceedi ngs.

(1) An agency that relies on a witness in an adjudicative
proceedi ng, whether or not an agency enpl oyee, who has nade prior
statenents or reports with respect to the subject matter of the
W tness’ testinony, shall, on request, pronptly nake such
statenents or reports available to parties, unless those
statenents or reports are otherw se expressly protected from
di scl osure by another provision of law. Identifiable agency
records that are relevant to disputed material facts involved in
an adj udi cative proceedi ng, shall, upon request, pronptly be nmade
available to a party unless the requested records are expressly
protected fromdi scl osure by another provision of law. The
provi sions of this subsection are independent of and in addition
to any provisions of the M ssissippi Public Records Act.

(2) Not less than ten (10) days before a hearing under this
part, the agency staff shall serve upon all parties any
recomendation the staff will nmake at the hearing, including the
substance of the facts and circunstances supporting the
recommendati on, and identification of all persons who have
provi ded facts or opinions upon which the staff recommendation is
based, and a summary of the grounds for each such opinion. The
agency staff shall serve upon all parties all other materials it
provides to the presiding officer.

(3) In the discretion of and within such tinme frames as he
may deem appropriate, the presiding officer may all ow di scovery
wWith respect to the staff recommendati on and other materials the
staff provides to the presiding officer.

(4) The agency may adopt rules that inplenment and el aborate
this section.

SECTI ON 43. The followi ng shall be codified as Section
25-43-4.212, M ssissippi Code of 1972:

25-43-4,212. Procedure at Heari ng.
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At a hearing:

(a) The presiding officer shall regulate the course of
t he proceedings in conformty with any prehearing order and
subj ect to any applicable provision of |aw, including agency rule.
The presiding officer may expedite the proceedi ngs, grant
conti nuances, recess or bifurcate hearings, and shall exercise
reasonabl e control over the node and order of questioning
W tnesses and presenting evidence so as to (i) make the
guestioning and presentation effective for the ascertai nnent of
the facts, (ii) avoid needl ess consunption of tinme, (iii) protect
privacy rights, trade secrets, and other simlar interests created
by another provision of law, and (iv) protect w tnesses from
harassnment or undue enbarrassnent.

(b) To the extent necessary for full disclosure of al
rel evant facts and issues, the presiding officer shall afford to
all parties the opportunity to respond, present evidence and
argunent, conduct cross-exam nation, and submt rebuttal evidence,
except as restricted by a limted grant of intervention, by agency
rule, or by a prehearing order.

(c) The presiding officer may give nonparties an
opportunity to present oral or witten statenments. [If the
presi ding officer proposes to consider a statenment by a nonparty,
the presiding officer shall give all parties an opportunity to
chal l enge or rebut it and, on notion of any party, the presiding
of ficer shall require the statenent to be given under oath or
affirmation.

(d) The presiding officer may conduct all or part of
t he hearing by tel ephone, television, or other electronic neans,
if each participant in the hearing has an opportunity to
participate in, to hear, and, if technically and practicably
feasible, to see the entire proceeding while it is taking place.

(e) The presiding officer shall cause all proceedi ngs

at the hearing to be recorded and preserved, stenographically,
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mechani cally or electronically, by any nmeans technically and
practicably feasible, and at the agency's expense. The agency is
not required, at its expense, to prepare a transcript, unless
required to do so by a provision of law. Upon witten request,
t he agency shall nake available to any party to the proceeding,
for a reasonabl e cost of reproduction, a copy of any electronic
recording of the proceeding. Any party, at the party's expense,
may cause a qualified reporter to prepare a transcript fromthe
agency's record or to appear at the hearing to record the
proceedi ngs stenographically, or cause additional electronic
recordings to be made during the hearing if the making of the
addi ti onal recordings does not cause undue distraction or

di srupti on.

(f) The hearing is open to public observation, except
for the parts that the presiding officer rules should be closed
pursuant to a provision of |aw authorizing closure, inposing
confidentiality requirenents or protecting privacy rights. To the
extent that a hearing is conducted by tel ephone, television, or
ot her el ectronic neans, and is not closed, the availability of
public observation is satisfied by giving nenbers of the public an
opportunity, at reasonable tinmes, to hear or inspect the agency's
record, and to inspect any transcript obtained by the agency.
Menbers of the public, including the news nedia, may record,
phot ogr aph, broadcast, videotape or telecast all or any part of
the hearing that is otherw se open to the public. The presiding
officer has full authority to provide such restrictions as wl|l
avoid disruption or interference wth the orderly conduct of the
hearing or with any other person’s participation in or observance
of the hearing.

SECTION 44. The followi ng shall be codified as Section
25-43-4. 213, M ssissippi Code of 1972:
25-43-4.213. Evidence; Oficial Notice.
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(1) Wthin his discretion the presiding officer may receive
and consi der such evidence as reasonably prudent persons are
accustonmed to relying on in the conduct of their serious affairs
even if such evidence would not be adm ssible in the trial of a
civil action. To this end, the presiding officer may consider the
M ssi ssi ppi Rul es of Evidence for guidance but should relax the
formal provisions and requisites of those rules, except rules
providing evidentiary privileges. The presiding officer shal
respect and enforce any provision of |aw providing privileges,

i ncluding the deliberative process privilege, inposing
confidentiality requirenents or protecting privacy rights, trade
secrets, and other simlar interests, and may enter protective
orders to those ends, except that the person for whose benefit any
such provision of |aw has been made nay wai ve that protection.

Any party waives any privacy right and any other privilege, wth

t he exception of the lawer-client privilege as defined in the

M ssi ssi ppi Rul es of Evidence and the deliberative process
privilege, with respect to evidence relevant to any issue, claim
or defense the party asserts or puts in issue in the proceeding.
The presiding officer may enter an appropriate protective order to
prevent use or disclosure of such evidence outside the context of
t he adj udi cative proceeding or judicial reviewthereof.

(2) Upon proper objection, and in the absence of waiver, the
presiding officer shall exclude evidence that is irrelevant,
imuaterial, unduly repetitious, or excludable on constitutional or
statutory grounds or on the basis of any evidentiary privilege
recogni zed in the courts of this state, or any other provision of
| aw i nposing confidentiality requirenents or protecting privacy
rights. In the absence of proper objection, the presiding officer
acting sus sporte may exclude evidence that is redundant,
repetitious or otherw se objectionable. Evidence may not be

excluded solely because it is hearsay. |If evidence is excluded by
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the hearing officer, the party offering the evidence may nake an
of fer of proof for the record.

(3) Al testinony of parties and wi tnesses nust be nade
under oath or affirmation.

(4) Statenents presented by nonparties in accordance with
Section 25-43-4.212(c) may be received as evi dence.

(5) Subject to any applicable provision of Iaw, including
agency rule, any part of the testinony or other evidence may be
received in witten form including prefiled direct testinony of
W tnesses who will appear at the hearing, if doing so wll
expedite the hearing w thout substantial prejudice to the
interests of any party, subject to any applicable agency rule.

(6) Docunentary evidence may be received in the formof a
copy or excerpt. Upon request, parties nust be given an
opportunity to conpare the copy with the original if available.

(7) Oficial notice may be taken of (a) any fact that could
be judicially noticed in the courts of this state, (b) the record
of other proceedings before the agency, (c) technical or
scientific matters within the agency's specialized know edge, and
(d) codes or standards that have been adopted by an agency of the
United States, of this state or of another state, or by a
national Iy recogni zed organi zati on or association. Parties nust
be notified before or during the hearing, or before the issuance
of any initial or final order that is based in whole or in part on
facts or material noticed, of the specific facts or materi al
noti ced and the source thereof, including any staff nenoranda and
data, and be afforded an opportunity to contest and rebut the
facts or material so noticed.

(8) The presiding officer should consider the agency’s
expertise, technical conpetence, and specialized know edge in the
eval uati on of the evidence.

SECTI ON 45. The followi ng shall be codified as Section

25-43-4. 214, M ssissippi Code of 1972:
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25-43-4.214. Ex parte Comruni cati ons.

(1) Except as provided in subsection (2) or (3) of this
section or unless required for the disposition of ex parte matters
specifically authorized by statute, a presiding officer serving in
an adj udi cative proceedi ng, and any person or persons wth
authority to determ ne the outcone of such proceeding, or the
agency head that may eventually review the matter on behalf of the
agency, may not conmunicate, directly or indirectly, regarding any
issue in the proceeding, while the proceeding is pending at either
the adjudicative | evel or agency review level, with any party,

Wi th any representative of a party, with any person who has a
direct or indirect interest in the outcone of the proceedi ng, or
W th any person who presided at a previous stage of the
proceedi ng, wi thout notice and opportunity for all parties to
participate in the comrunication.

(2) A presiding officer or any other person wthin
subsection (1) may communicate with a party or representative
regardi ng scheduling of hearings or other routine mnisterial
details not bearing on the issues in the proceeding.

(3) A nenber of a nulti-nenber panel of presiding officers
may communi cate with other nmenbers of the panel regarding a matter
pendi ng before the panel, and any presiding officer may receive
aid fromstaff assistants if the assistants do not (a) receive ex
parte comruni cations of a type that the presiding officer would be
prohi bited fromreceiving or (b) furnish, augnment, dimnish, or
nodi fy the evidence in the record.

(4) Unless required for the disposition of ex parte matters
specifically authorized by statute, no party to an adjudicative
proceedi ng, no representative of a party, and no person who has a
direct or indirect interest in the outcome of the proceeding or
who presided at a previous stage of the proceedi ng, may
comuni cate, directly or indirectly, in connection with any issue

in that proceeding, while the proceeding is pending at either the
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initial adjudicative |level or agency review level, with any person
serving as presiding officer, or wwth any person or persons with
authority to determ ne the outcone of such proceeding, or with any
agency head who nmay eventually review the matter on behalf of the
agency, w thout notice and opportunity for all parties to
participate in the comrunicati on.

(5) If, before serving as presiding officer in an
adj udi cative proceedi ng, a person receives an ex parte
comuni cation of a type that could not properly be received while
serving, the person, pronptly after starting to serve, shal
di scl ose the communi cation in the manner prescribed in subsection
(6) of this section.

(6) A presiding officer or other person who receives an ex
parte comruni cation prohibited by this section shall place on the
record of the pending matter all witten comruni cations received,
all witten responses to the comuni cations, and a nmenorandum
stating the substance of all oral conmunications received, al
responses made, and the identity of each person from whomthe
presiding officer or other person received an ex parte
communi cation, and shall serve notice on all parties that these
matters have been placed on the record. Any party desiring to
rebut the ex parte comrunication nust be allowed to do so, upon
requesting the opportunity for rebuttal within ten (10) days after
service of notice of the conmmunication and its substance.

(7) If necessary to elimnate the effect of an ex parte
conmmuni cation received in violation of this section, a presiding
of ficer or other person who receives the conmunicati on may be
di squalified and the portions of the record pertaining to the
communi cati on nmay be seal ed by protective order.

(8) Any party may report any willful violation of this
section to appropriate authorities for any disciplinary

proceedi ngs provided by law. In addition, each agency by rule my
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provi de for appropriate sanctions, including default, for any
viol ations of this section.

SECTI ON 46. The follow ng shall be codified as Section
25-43-4. 215, M ssissippi Code of 1972:

25-43-4.215. Separation of Functions.

(1) A person who has served as investigator, prosecutor or
advocate in an adjudicative proceeding or in its preadjudicative
stage may not serve as presiding officer or assist or advise a
presiding officer in the sane proceedi ng.

(2) A person who is subject to the authority or direction,
of one who has served as investigator, prosecutor, or advocate in
an adjudi cative proceeding or in its preadjudicative stage nmay not
serve as presiding officer or assist or advise a presiding officer
in the sane proceeding.

(3) A person who has participated in a determ nation of
probabl e cause or other equivalent prelimnary determ nation in an
adj udi cative proceeding may serve as presiding officer or assist
or advise a presiding officer in the sane proceeding, unless a
party denonstrates grounds for disqualification in accordance with
Section 25-43-4.202.

(4) A person may serve as presiding officer at successive
stages of the sanme adjudicative proceeding, unless a party
denonstrates grounds for disqualification in accordance with
Section 25-43-4.202.

SECTION 47. The followi ng shall be codified as Section
25-43-4.216, M ssissippi Code of 1972:

25-43-4.216. Final Oder; Initial Oder.

(1) If the presiding officer is the agency head, the
presiding officer shall issue a final order.

(2) If the presiding officer is not the agency head, the
presiding officer shall issue an initial order, which becones a
final order unless reviewed in accordance with Section

25-43-4. 217.
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(3) A final order or initial order nust include, separately

st at ed:

(a) Findings of fact;

(b) Concl usions of |aw,

(c) Reasoned application of lawto facts; and

(d) Policy reasons for the decision if it is an
exercise of the agency's discretion, for all aspects of the order,
including the renedy prescribed and, if applicable, the action
taken on a notion for stay of effectiveness. Findings of fact, if
set forth in language that is no nore than nere repetition or
par aphrase of the relevant provision of |aw, nust be acconpanied
by a concise and explicit statenent of the underlying facts of
record to support the findings. The order nust also include a
statenment of the available procedures and tinme limts for seeking
reconsi deration or other admnistrative relief. An initial order
must include a statenent of any circunstances under which the
initial order, without further notice, nmay becone a final order.

(4) Findings of fact nust be based on the evidence of record
in the adjudicative proceeding and on matters officially noticed
in that proceeding. Findings may be based upon the kind of
evi dence on whi ch reasonably prudent persons are accustoned to
rely in the conduct of their serious affairs and may be based on
such evidence even if it would be inadmssible in a civil trial.
The presiding officer may utilize his experience, technical
conpet ence, and speci alized know edge in eval uating evidence. The
presiding officer should consider the |egislative facts and policy
judgments underlying and justifying the rule of law that is
applicable to the issues at the hearing.

(5) |If a person serving or designated to serve as presiding
of fi cer becones unavail able, for any reason, before issuance of
the final order or initial order, a substitute presiding officer
must be appointed as provided in Section 25-43-4.202. The

substitute presiding officer shall use any existing record and nmay
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conduct any further proceedings appropriate in the interests of
justice.

(6) The presiding officer may allow the parties a designated
amount of tinme after conclusion of the hearing for the subm ssion
of proposed findings and concl usi ons.

(7) A final order or initial order pursuant to this section
must be issued in witing within ninety (90) days after concl usion
of the hearing or after subm ssion of proposed findings in
accordance wth subsection (6) of this section unless this period
is waived or extended with the witten consent of all parties or
for good cause shown.

(8) The presiding officer shall serve copies of the final
order or initial order on each party and on the agency head. The
presiding officer may direct the agency to serve the final order
or initial order.

SECTI ON 48. The followi ng shall be codified as Section
25-43-4.217, M ssissippi Code of 1972:

25-43-4.217. Review of Initial Oder; Exceptions to

Revi ewabi lity.

(1) The agency head, upon its own notion may, and upon
notion by any party for review by the agency head shall, review an
initial order, except to the extent that:

(a) A provision of |law precludes or limts agency
review of the initial order; or
(b) The agency head, in the exercise of discretion
conferred by a provision of |aw
(i) Determnes to review sonme but not all issues,
or not to exercise any review
(i1) Delegates its authority to reviewthe initial
order to one or nore persons; or
(iii) Authorizes one or nore persons to review the

initial order, subject to further review by the agency head.
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(2) A notion for review froman initial order nust be filed
wi th the agency head, or with any person designated for this
purpose by rule of the agency, and served on all parties within
twenty (20) days after issuance of the initial order. [If the
agency head on its own notion decides to review an initial order,
t he agency head shall serve on all parties notice of its intention
toreviewthe initial order within twenty (20) days after its
i ssuance.

(3) The twenty (20) day period for a party to file a notion
for review by the agency head or for the agency head to serve
notice of its intention to review an initial order on the agency
head's own notion is tolled by the filing of a tinely notion for
reconsi deration of the initial order pursuant to Section
25-43-4.219, and a new twenty-day period starts to run upon
di sposition of the notion for reconsideration. |If an initial
order is subject both to a tinmely notion for reconsideration and
to a notion for review or to review by the agency head on its own
notion, the notion for reconsideration nust be disposed of first,
unl ess the agency head determ nes that action on the notion for
reconsi deration has been unreasonably del ayed.

(4) A party filing a notion for agency review nmust state its
basis within the notion. |If the agency head on its own notion
serves notice of its intent to review an initial order, the agency
head shall identify the issues that it intends to review

(5) The reviewi ng officer, the agency head or other
appropriate presiding officer for the review of an initial order,
shal | exercise all the decision-nmaking power that the presiding
of ficer would have had to issue a final order had the presiding
of ficer presided over the hearing, except to the extent that the
i ssues subject to review are limted by a provision of |aw or by
t he agency head or other presiding officer upon notice to al

parties.
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(6) The reviewing officer, the agency head or other
presiding officer reviewing the matter, shall afford each party an
opportunity to present witten briefs and may afford each party an
opportunity to present oral argunent. The reviewing officer in
his discretion may all ow supplenental briefs and briefs in the
nature of am cus curiae briefs.

(7) Before issuing a final order, the agency head or other
reviewi ng officer nmay cause a transcript to be prepared, at the
agency's expense, of such portions of the proceedi ng under review
as the agency head or reviewi ng officer considers necessary.

(8) The agency head or other review ng officer may issue a
final order disposing of the proceeding or may remand the matter
for further proceedings with instructions to the presiding officer
who issued the initial order. Upon remanding a matter, the agency
head or other presiding officer reviewing the matter nay order
such tenporary relief as may be authorized and appropriate.

(9) A final order or an order remanding the matter for
further proceedings nust be issued in witing within sixty (60)
days after service of the last brief or oral argunent, if any,
whi chever is later, unless that period is waived or extended with
the witten consent of all parties or for good cause shown.

(10) A final order or an order remanding the matter for
further proceedings under this section nust identify any
di fference between this order and the initial order and nust
i nclude, or incorporate by express reference to the initial order,
all the matters required by Section 25-43-216(c).

(11) Upon remand, the presiding officer shall issue in
witing an initial order resolving the matter on remand within
sixty (60) days after service of the order of remand, unless this
period is waived or extended with the witten consent of all of
the parties or for good cause shown.

(12) The agency head or other presiding officer review ng

the matter shall serve copies of the final order or order
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remandi ng the matter for further proceedings on each party and, if
i ssued by other presiding officer, on the agency head.

SECTI ON 49. The followi ng shall be codified as Section
25-43-4. 218, M ssissippi Code of 1972:

25-43-4.218. Stay.

(1) Except as otherw se provided by law, no action for
enforcenment of a final order may be taken until the expiration of
ten (10) days after the later of (a) the issuance of the order or
(b) the issuance of the final disposition of a notion made under
Section 25-43-4.219.

(2) A party may nove for a stay of effectiveness of an
initial or final order within ten (10) days after its issuance
unl ess otherw se provided by statute or stated in the initial or
final order. The agency head or other presiding officer may take
action on the notion for stay, either before or after the
effective date of the initial or final order, and, if the stay is
granted, provide appropriate terns that nust be satisfied before
the stay becones effective.

SECTI ON 50. The follow ng shall be codified as Section
25-43-4.219, M ssissippi Code of 1972:

25-43-4.219. Alteration; Anendnent; Reconsi deration.

Unl ess otherw se provided by statute or rule:

(a) Any party, within twenty (20) days after issuance
of an initial order or final order, may nove for alteration,
amendnent, or reconsideration of the order, in whole or in part,
stating the specific grounds upon which relief is requested. The
filing of the notion is not a prerequisite for seeking
adm ni strative or judicial review

(b) The notion nust be di sposed of by the sanme person

or persons who issued the initial order or final order, if

avai | abl e.

(c) The agency head or presiding officer that issued
the initial order or final order shall issue a witten order
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denying the notion; granting the notion and altering, anending, or
ot herw se nodifying the initial order or final order; or granting
the notion and setting the matter for further proceedings. The
notion may be granted, in whole or in part, only if the agency
head or other presiding officer states, in the witten order,
findings of fact, conclusions of |aw, reasoned application of |aw
to fact, and policy reasons for the decision if it is an exercise
of the agency's discretion, to justify the order. The notion is
deened to have been denied if the agency head or other presiding
of ficer does not serve an order disposing of it within twenty (20)
days after the filing of the notion.

SECTION 51. The followi ng shall be codified as Section
25-43-4. 220, M ssissippi Code of 1972:

25-43-4.220. Review by Superior Agency.

| f, pursuant to statute, an agency may review the final order
of another agency, the reviewis deened to be a continuous
proceeding as if before a single agency. The final order of the
first agency is treated as an initial order, and the second agency
functions as though it were reviewing an initial order in
accordance with Section 25-43-4.217.

SECTION 52. The follow ng shall be codified as Section
25-43-4.221, M ssissippi Code of 1972:

25-43-4.221. Effectiveness of Oders.

(1) Unless a later date is stated in a final order or a stay
is granted, a final order is effective twenty (20) days after
i ssuance, but:

(a) A party may not be required to conply with a final
order unless the party has been served with or otherw se has
actual know edge of the final order;

(b) A nonparty may not be required to conply with a
final order unless the agency has made the final order avail able
for public inspection and copying or the nonparty has actual

know edge of the final order.
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(2) Unless a later date is stated in an initial order or a
stay is granted, the tine when an initial order becones a final
order in accordance with Section 25-43-4.216 is determ ned as
fol | ows:

(a) Wwen the initial order is issued, if admnistrative
review i s unavail abl e;

(b) Wen the agency head i ssues an order stating, after
a notion for review has been filed, that revieww |l not be
exercised, if discretion is available to nake a determ nation to
this effect; or

(c) Twenty (20) days after issuance of the initial
order, if:

(i) No party has filed a notion for adm nistrative
revi ew

(it) No party has filed a notion to alter, amend
or reconsider the order; and

(iii) The agency head has not given witten notice
of its intention to exercise review

(3) Unless a later date is stated in an initial order or a
stay is granted, an initial order that becones a final order in
accordance wth subsection (2) of this section and Section
25-43-4.216 is effective after becomng a final order, but:

(a) A party may not be required to conply with the
final order unless the party has been served with or has actual
know edge of the initial order or of an order stating that review
wi |l not be exercised; and

(b) A nonparty may not be required to conply with the
final order unless the agency has nmade the initial order avail able
for public inspection and copying or the nonparty has actual
know edge of the initial order or of an order stating that review

wi Il not be exercised.
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(4) This section does not preclude an agency fromtaking
i mredi ate action to protect the public interest in accordance with
Section 25-43-4.601.

SECTION 53. The follow ng shall be codified as Section
25-43-4.222, M ssissippi Code of 1972:

25-43-4.222. Agency Record.

(1) An agency shall maintain an official record of each
adj udi cative proceedi ng under this part.

(2) The agency record consists of all matters received by
t he agency pertaining to the proceeding, which may include but are
not limted to:

(a) Applications for adjudicative proceedi ngs and
amendnents thereto;

(b) Notices of all proceedings;

(c) Any prehearing order;

(d) Any pleadings, notions, requests, and internedi ate
rulings;

(e) Evidence received or considered;

(f) A statement of matters officially noticed;

(g) Any public conmment received by the agency;

(h) Any conment received by the agency from anot her
agency, including federal agencies;

(i) Proffers of evidence and objections and rulings
t her eon;

(j) Proposed findings and concl usions, requested
orders, and exceptions;

(k) The record prepared for the presiding officer at
t he hearing, together with any transcript of all or part of the
hearing consi dered before final disposition of the proceeding;

(1) Staff nenoranda, data or recommendations submtted
to the presiding officer, unless prepared and submtted by
personal assistants and not inconsistent with Section
25-43-4.214(3) ;
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(m WMatters placed on the record after an ex parte
comruni cati on

(n) Any and all other matters filed with the agency by
any person with the apparent purpose of affecting the outcone of
t he proceedi ng; and

(o) Any final order, initial order, or order of
alteration, anmendnent or reconsideration.

(3) Except to the extent that this chapter or another
statute provides otherw se, the agency record constitutes the
excl usive basis for agency action in adjudicative proceedi ngs
under this part and for judicial reviewthereof.

(4) Upon appropriate and tinely suggestion, the agency may
require or permt subsequent corrections or additions to the
agency record.

(5) Upon request and as may be required by law, on judicial
review, civil enforcenent or otherw se, the agency shall prepare
the agency record. The agency has the exclusive responsibility to
prepare and exclusive authority to certify the record or any part
t hereof, including but not limted to any transcript of
proceedi ngs, and the agency’s certificate shall be accepted by the
court and by any ot her agency.

(6) Subject to the limtations of this chapter, an agency
may by rule provide the formal process for its preparation and
certification of the agency record.

PART |11
DI VI SI ON OF | NDEPENDENT HEARI NG OFFI CERS

SECTION 54. The followi ng shall be codified as Section
25-43-4. 301, M ssissippi Code of 1972:

25-43-4.301. Division of |Independent Hearing Oficers —

Creation, Powers, Duties.
(1) There is created the Division of Independent Hearing
Oficers within the Executive Departnent of the governnent of the

State of M ssissippi, to be headed by a director appointed by the
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Governor by and with the consent of the Senate. The director
shall be a |l awer who was licensed to practice |aw at |east five
(5) years prior to appointnment and who is an active

menber of The M ssissippi Bar. The director shall receive an
annual salary set by the Legislature.

(2) The Division of Independent Hearing O ficers shal
enpl oy persons as necessary to service the needs of agencies for
hearing officers to conduct adjudicative proceedings as required
by this chapter or other provision of law. The division may
enpl oy persons as full-tinme enpl oyees of the division or as
part-time enpl oyees of the division. The division may engage the
services of persons on any other contractual basis. The director
may serve as a hearing officer. The division will ordinarily
provi de hearing officers to preside at adjudicative proceedi ngs
only where requested by an agency and where an agency i s an
interested party to the proceedings and not nerely a neutral
arbiter with no significant stake in the outcone of the
proceedi ngs beyond an interest that the proceedi ngs be pronptly,
efficiently, fairly, and justly adm ni stered.

(3) The Division of Independent Hearing Oficers is
aut horized to hire persons with the follow ng qualifications:

(a) Attorneys licensed to practice law for a m ni mum of
five (5) years;

(b) Certified public accountants with a m nimum of five
(5) years of professional experience;

(c) Such other qualified professionals in areas other
than | aw and accounting as needed by the agencies requiring the
services of hearing officers whose services have been engaged or
contracted for by the Division of Independent Hearing O ficers.

(4) The persons whose services are engaged by the division
to preside at adjudicative proceedings shall be known as hearing

of ficers.
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(5) The division may furnish hearing officers to any agency
on a contractual basis and charge the agency reasonable fees for
the services rendered. Any agency receiving the services of
hearing officers provided by the division is authorized to pay the
fees charged by the division.

(6) The division shall have authority:

(a) To further specify qualifications for hearing
officers as the needs of agencies becone known, to establish
salaries for the hearing officers, procedures by which applicants
wi |l be considered for enploynent, and the manner in which public
notice of vacancies in the staff of the division will be given;

(b) To enter into contracts with qualified persons who
will serve as part-tine hearing officers on such terns and
conditions as nmay be appropriate and agreed upon subject to the
provi sions of this chapter;

(c) To establish procedures for agencies to request and
for the director to assign hearing officers consistent with this
chapter;

(d) To receive, consider and respond to agency needs
for hearing officers with special education, training and
experience in the area or field in which the agency is charged
Wi th regulatory and adm ni strative responsibilities;

(e) To solicit and receive from agencies
recomendati ons for individuals who nmay serve as hearing officers,
part-tinme hearing officers or contract hearing officers;

(f) Fromtime to tinme, to survey the agencies and a
representative sanpling of persons regulated by the respective
agencies to discover the history, experience, current requirenents
and future needs of and for hearing officers in adjudicative
proceedi ngs and, with the cooperation of the agencies, to assess
the professional quality, experience and perfornmance of hearing

officers;
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(g) To establish internal procedures that apply only
wi thin the division and adopt forns consistent with this chapter,
the nodel rules of procedure, and other provision of law, to
govern the hearing officers and to assure their independence in
the performance of their duties;

(h) To establish, inplenment and enforce policies and
standards for the fair, speedy and cost-effective determ nation of
each matter requiring an adjudi cative proceeding under this
chapter or other provision of |aw,

(i) To establish standards and procedures for the
eval uation, training, pronotion, and discipline of the hearing
of ficers;

(j) To convene conferences, continuing |egal,
regul atory and adm ni strative education prograns and training
semnars in the fields of admnistrative |law, public regulation
and public adm nistration;

(k) To participate in, and expend any funds avail abl e
toit, to enable its hearing officers and ot her enpl oyees to
participate in conferences in state and out of state for
continuing legal, regulatory and adm ni strative educati on and
training, colleges, sem nars and ot her prograns;

(I') To nmaintain a library for use by the division, its
enpl oyees, contractors, agencies and the public;

(m To accept nonies, gifts, grants, equipnment or
services fromany public or private source and use those for any
pur pose authorized by this section;

(n) To cooperate with any individual or public agency,
whet her state or federal, or with any | aw school, school of
political science, governnent, public adm nistration, business or
other simlar school, public or private, to inprove the quality of
adm nistrative law, public regulation and public admnistration in

this state;
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(o) To maintain records, conpile statistics and
ot herwi se gather and keep informati on reasonably necessary to
mai ntai n and enhance the quality of adm nistrative law, public
regul ation and public admnistration in this state;

(p) To enploy such personnel as may be necessary to
carry out its duties and responsibilities;

(q) To engage such persons and acquire such equi pnment
as may be reasonably necessary to record and preserve in any
technically and practicably feasible manner all matters and
proceedi ngs had at any adjudicative hearing and to assist the
agency in preparing the record under Section 25-43-4.222(5) and
generally to facilitate the preparation of the agency record of
any such proceeding for admnistrative review, judicial review,
civil enforcenent or other purposes;

(r) To purchase, |ease or otherw se acquire the use of
of fi ce space and equi pnment and maintain the sane as may be
reasonably necessary;

(s) To prepare an annual budget for the operation of
the division, to nake appropriate and tinely requests for funding,
and to adm nister and otherw se oversee the inplenentation of such
fundi ng requests and budget;

(t) To adopt rules to inplenent the powers and
authorities conferred upon the division by |aw,

(u) To otherw se inplenent the provisions of this
section and rul es adopted under the authority of the division.

PART |V
I NFORVAL ADJUDI CATI VE HEARI NG
SECTI ON 55. The follow ng shall be codified as Section
25-43-4. 401, M ssissippi Code of 1972:
25-43-4.401. Informal Adjudicative Hearing - Applicability.

(1) An agency may use an informal adjudicative hearing if
its use in the circunstances does not violate any provision of |aw
and the matter is entirely within one or nore categories for which
S. B. No. 2448 *SS02/R811*
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t he agency by rule has adopted this part; however, those
categories may include only the foll ow ng:

(a) A mtter in which there is no genuine issue of
material fact; or

(b) A matter in which there is a genuine issue of
material fact, if the matter involves only;

(i) A claimfor unenploynent conpensation benefits
within Title 71, Chapter 5, Article 11, M ssissippi Code of 1972;

(it) A disciplinary sanction against a prisoner;

(iiti) A disciplinary sanction against a student
whi ch may invol ve expul sion froman academ c institution or
suspension for nore than ten (10) days;

(iv) A disciplinary sanction against a public
enpl oyee whi ch does not involve discharge from enpl oynent or
suspension for nore than ten (10) days;

(v) A disciplinary sanction against a |licensee
whi ch does not involve revocation, suspension, annul nent,
wi t hdrawal , or anmendnment of a license or does not involve a
potential penalty of nore than Five Thousand Dol lars ($5, 000.00);

(vi) Revocation or suspension of a hunting,
fishing, trapping or other simlar license issued under Title 49,
Chapter 7, M ssissippi Code of 1972; or

(vii) Any other matter that involves an anount in
controversy of not nore than Five Thousand Dol |l ars ($5, 000.00);

(c) A mtter in which all of the parties give their
i nformed consent and agreenment that an informal adjudicative
heari ng may be used.
(2) The agency may by rul e adopt and inplenent this part.
SECTI ON 56. The follow ng shall be codified as Section
25-43-4. 402, M ssissippi Code of 1972:
25-43-4.402. Informal Adjudicative Hearing — Procedures.
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The procedures of this chapter pertaining to form
adj udi cative hearings apply to an informal adjudicative hearing,
except to the follow ng extent:
(a) If a mtter is initiated as an infornmal
adj udi cative hearing, no prehearing conference nay be hel d.
(b) The provisions of Section 25-43-4.210 do not apply
to informal adjudicative hearings insofar as those provisions
aut hori ze the issuance and enforcenent of subpoenas and di scovery
orders, but do apply to informal adjudicative hearings insofar as
t hose provisions authorize the presiding officer to issue
protective orders at the request of any party or upon the
presiding officer's notion.
(c) Sections 25-43-4.212(a), (b) and (c) and
25-43-4. 213 do not apply; but:
(i) The presiding officer shall regulate the
course of the proceedings;
(it) Only the parties may testify and present
exhi bits or other evidence except that the presiding officer for
good cause shown may allow others to testify and present exhibits
or other evidence; and
(iiti) The parties may comment on the issues.
SECTION 57. The followi ng shall be codified as Section
25-43-4. 403, M ssissippi Code of 1972:
25-43-4.403. Informal Adjudicative Hearing - Proposed Proof.

(1) If the presiding officer has reason to believe that
there are genuine issues of material fact, the presiding officer
may require any party to state the identity of the w tnesses or
ot her sources through whomthe party woul d propose to present
proof if the proceeding were converted to a formal adjudicative
hearing, but the presiding officer shall respect and enforce any
provi sion of |law providing privileges, including the deliberative
process privilege, inposing confidentiality requirenents or
protecting privacy rights, trade secrets, and other simlar
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interests, and may enter protective orders to those ends, except
that the person for whose benefit any such provision of |aw has
been nade may wai ve that protection. Any party waives any privacy
right or any other privilege, with the exception of the

| awyer-client privilege as defined in the M ssissippi Rules of

Evi dence, and the deliberative process privilege, with respect to
evidence relevant to any issue, claimor defense the party asserts
or puts in issue in the proceeding. The presiding officer may
enter an appropriate protective order to prevent use or disclosure
of such evidence outside the context of the adjudicative
proceedi ng or judicial reviewthereof.

(2) If a party has reason to believe that essential facts
must be obtained in order to permt an adequate presentation of
the case, the party may informthe presiding officer regarding the
general nature of the facts and the sources fromwhomthe party
woul d propose to obtain those facts if the proceeding were
converted to a formal adjudicative hearing.

PART V
BASI C ADJUDI CATI VE PROCEEDI NGS

SECTION 58. The followi ng shall be codified as Section
25-43-4.501, M ssissippi Code of 1972:

25-43-4,501. Basic Adjudicative Proceedi ngs —

Applicability.

(1) An agency nmay use a basic adjudicative proceeding if its

use in the circunstances does not violate any provision of |aw and
the matter is entirely within one or nore categories for which the
agency by rul e has adopted Sections 25-43-4.502 through
25-43-4.505; however, these categories may include only the
fol | ow ng:

(a) A mtter in which the protection of the public
interest does not require the agency to serve notice and give an

opportunity to participate to persons other than the parties;
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(b) A disciplinary sanction against a student which is
not expul sion froman academ c institution and is potentially a
suspension for ten (10) days or |ess;

(c) A mtter in which the anount in controversy is not
nore than One Hundred Dol lars ($100.00);

(d) The denial of an application after the applicant
has abandoned the applicati on;

(e) The denial of an application for adm ssion to an
educational institution or for enploynment by an agency;

(f) The denial, in whole or in part, of an application
if the applicant has an opportunity for admnistrative review in
accordance with Section 25-43-4.503;

(g) A mtter that may be resolved solely on the basis
of inspection, exam nations, or tests;

(h) Any matter having only trivial potential inpact
upon the affected parties; or

(i) A mtter in which all of the parties have given
their informed consent and agreenent that a basic adjudicative
hearing may be used.

(2) An agency may by rul e adopt and inplenment this part.

SECTION 59. The followi ng shall be codified as Section
25-43-4.502, M ssissippi Code of 1972:

25-43-4.502. Basic Adjudicative Proceedi ngs - Procedures.

(1) The agency head, one or nore nenbers of the agency head,
one or nore hearing officers or adm nistrative judges enpl oyed or
appoi nted by the agency, or one or nore hearing officers assigned
by the Division of |Independent Hearing Oficers in accordance with
Section 25-43-4.301, or any conbination thereof, in the discretion
of the agency head, may be the presiding officer. Unless
prohibited by | aw, a person exercising authority over the matter
is the presiding officer.

(2) If the proceeding involves a nonetary nmatter or a

repri mand, warning, disciplinary report, or other sanction:
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(a) The presiding officer, before taking action, shal
gi ve each party an opportunity to be infornmed of the agency's view
of the matter and to explain the party's view of the matter; and

(b) The presiding officer, at the tinme any unfavorable
action is taken, shall give each party a brief statenent of
findings of fact, conclusions of |law, and policy reasons for the
decision if it is an exercise of the agency's discretion, to
justify the action, and a notice of any available adm nistrative
revi ew.

(3) The agency, by reasonabl e neans, shall serve a copy of
the order in a basic adjudicative proceeding on each party. The
order nmust include at |east a statenent of the agency's action and
a notice of any available adm nistrative review.

(4) If after reasonabl e advance notice of a basic
adj udi cative hearing, a party fails to attend or participate in
the hearing, the presiding officer may declare the party in
default and enter a default order. The agency nust pronptly serve
the default order on the party found in default. For good cause,
the presiding officer may nodify or rescind the default order.

(5) An agency may by rule provide for additional procedures
for basic adjudicative proceedi ngs, not inconsistent with this
chapter or other provision of |aw

SECTION 60. The follow ng shall be codified as Section
25-43-4.503, M ssissippi Code of 1972:

25-43-4.503. Admnistrative Review of Basic Adjudicative

Proceedings — Applicability.

Unl ess prohi bited by any provision of |aw, an agency, on its
own notion, may conduct adm nistrative review of an order
resulting from basic adjudicative proceedi ngs, and shall conduct
this review upon the witten request of a party if the agency
receives the request within twenty (20) days after serving notice

under Section 25-5-4.502(3).
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SECTION 61. The followi ng shall be codified as Section
25-43-4.504, M ssissippi Code of 1972:

25-43-4.504. Adm nistrative Review of Basic Adjudicative

Proceedi ngs - Procedures.
Unl ess otherw se provided by statute or rule:

(a) An agency need not serve notification of the
pendency of administrative review to any person who did not
request the review, but the agency may not take any action on
review | ess favorable to any party than the original order w thout
giving that party notice and an opportunity to explain that
party's view of the matter.

(b) The reviewing officer, in the discretion of the
agency head, may be any person who coul d have presided at the
basi ¢ adj udi cative proceedi ng, but the review ng officer nust be
one who is authorized to grant appropriate relief upon review

(c) The reviewing officer shall give each party an
opportunity to explain the party's view of the matter unless the
party's view is apparent fromthe witten materials in the file
submtted to the reviewing officer. The review ng officer shal
make any inquiries necessary to ascertain whether the proceeding
must be converted to an informal adjudicative hearing or a fornal
adj udi cative hearing.

(d) The reviewing officer may issue an order disposing
of the proceeding in any manner that was available to the
presiding officer at the basic adjudicative proceeding, or the
reviewng officer my remand the matter for further proceedings,
with or without conversion to an informal adjudicative hearing or
a fornmal adjudicative hearing.

(e) The order on review nust be in witing, including a
brief statenent of reasons for the decision, and a notice of any
further avail able adm nistrative review.

(f) A request for admnistrative reviewis deened to

have been denied if the reviewi ng officer does not dispose of the
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matter or remand it for further proceedings within twenty (20)
days after the request is submtted.

SECTION 62. The follow ng shall be codified as Section
25-43-4.505, M ssissippi Code of 1972:

25-43-4.505. Agency Record of Basic Adjudicative Proceedi ngs

and Adm nistrative Review.

(1) The agency record consists of any docunents regarding
the matter that were considered or prepared by the presiding
of ficer for the basic adjudicative proceeding or by the review ng
officer for any review. The agency shall maintain these docunments
as its official record.

(2) Unless otherwi se required by a provision of |aw, the
agency record need not constitute the exclusive basis for agency
action in basic adjudicative proceedings or for judicial review
t her eof .

PART VI
EMERGENCY ADJUDI CATI VE PROCEEDI NGS

SECTION 63. The follow ng shall be codified as Section
25-43-4.601, M ssissippi Code of 1972:

25-43-4.601. Enmergency Adjudicative Proceedings.

(1) An agency may use energency adjudicative proceedings in
a situation involving a clear and present danger to the public
heal th, safety or welfare requiring i nmedi ate agency action.
Subject to this chapter and other applicable |aw, an agency may
provide by rule for the use of energency adjudicative proceedi ngs,
including rules providing for the delegation of initial
deci si on-maki ng authority.

(2) Except as provided in subsection (3) of this section, an
agency may take only such action as is necessary to prevent or
avoid a clear and present danger to the public health, safety or

wel fare that justifies use of energency adjudication.
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(3) An agency may conply with nore stringent inmediate
requi renents of federal law or regulation or with any interstate
conpact .

(4) An agency may respect any party’s due process right to
reasonabl e advance notice and the opportunity to be heard.

(5) The agency shall issue an order, including a brief
statenent of findings of fact, conclusions of |aw, and policy
reasons for the decision if it is an exercise of the agency's
discretion, to justify the finding of a clear and present danger
and the agency's decision to take the specific action.

(6) The agency shall give such notice as is practicable to
persons who are required to conply with the order. The order is
effective when served.

(7) After service of an order pursuant to this section, any
person subject to the order may, upon the filing of a witten
request, require the agency to provide within three (3) days of
filing the request an energency hearing before a person or persons
assigned by the D vision of Independent Hearing O ficers who shal
hear the person subject to the order present any matter in
objection to the order and who shall hear the agency on any matter
in support and justification of the order. The hearing may be
continued at the request of the person subject to the order.
After hearing these matters, the hearing officer shall have
authority to nodify the order subject to the criteria of
subsections (2) and (3) of this section.

(8) After issuing an order pursuant to this section, the
agency shall treat the matter as a preference case and expedite
the proceedings, as feasible, to conplete any proceedi ngs that
woul d be required if the matter did not involve a clear and
present danger.

(9) The agency record consists of any docunents regarding
the matter that were considered or prepared by the agency. The

agency shall maintain these docunents as its official record.
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(10) Unless otherwise required by a provision of |law, the
agency record need not constitute the exclusive basis for agency
action in enmergency adjudicative proceedings or for judicial
revi ew t hereof.

ARTI CLE V
JUDI Cl AL REVI EW AND CI VI L ENFORCENMENT

PART |
JUDI CI AL REVI EW
SECTION 64. The follow ng shall be codified as Section
25-43-5.101, M ssissippi Code of 1972:
25-43-5.101. Rel ationship Between this chapter and O her Law

on Judicial Review and O her Judicial Renedies.

(1) Except as provided in subsection (3),(4),(5) or (6) of
this section, this chapter establishes the exclusive neans of
judicial review of agency action.

(2) Proceedings for judicial review shall be governed by the
M ssi ssi ppi Rules of Appellate Procedure. Any matter of practice
or procedure respecting judicial review of agency action which is
not addressed by the M ssissippi Rules of Appellate Procedure
shal |l be governed by this chapter.

(3) If the relief available under this chapter is not equal
or substantially equivalent to the relief otherw se avail able
under law, the relief otherw se available and the rel ated
procedures supersede and supplenent this chapter to the extent
reasonably necessary for their effectuation. The applicable
provi sions of this chapter and other | aw nust be conbi ned and
har noni zed to the extent reasonably practicable to govern a single
proceeding or, if the court orders, two (2) or nore separate
proceedi ngs, but no type of relief may be sought in a conbined
proceeding after expiration of the tinme [imt for doing so.

(4) Proceedings for declaratory judgnents and injunctive
relief respecting agency action, where expressly allowed by a

statute other than as contained in this chapter, shall be governed
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by the M ssissippi Rules of Cvil Procedure and other applicable
| aw.

(5) Proceedings for extraordinary wits such as wits of
mandamus and prohibition with regard to agency action may be
brought only before the Suprene Court or the Court of Appeals.
Such proceedi ngs shall be governed by M ssissippi Code, Title 11,
Chapter 41, the M ssissippi Rules of Appellate Procedure and ot her
provisions of law. In a proceeding for judicial review a party,
in addition or in the alternative, may seek an extraordinary wit.

(6) Upon the notion of a party, or upon the court’s own
notion, acting sua sponte, a proceeding for judicial review of
agency action nmay be converted to an application for an
extraordinary wit, and, conversely, an application for an
extraordinary wit may be converted to a proceeding for judicial
review. In the event of conversion, the converted action shal
relate back to the tinme of the original action.

(7) Declaratory opinions issued pursuant to Section
25-43-2.103 are not subject to judicial review

(8) "Party to judicial review or civil enforcenent
proceedi ngs," or "party" in contexts so indicating, neans:

(a) A person who files a notice of judicial review or a
conplaint for civil enforcenent;

(b) A person naned as a party in a proceeding for
judicial reviewor civil enforcenent or allowed to participate as
a party in the proceedi ng; and

(c) The agency in a proceeding for judicial review or
civil enforcenent.

SECTION 65. The follow ng shall be codified as Section
25-43-5.102, M ssissippi Code of 1972:

25-43-5.102. Final Agency Action Reviewable.

A person who qualifies under this chapter regarding (a)
standi ng (Section 25-43-5.106), (b) exhaustion of adm nistrative
renmedi es (Section 25-43-5.107), and (c) time for filing the notice
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of judicial review (Section 25-43-5.108), and other applicable
provi sions of |aw regardi ng bond, conpliance, and ot her
preconditions, is entitled to judicial review of final agency
action, whether or not the person has sought judicial review of
any rel ated nonfinal agency action.

SECTION 66. The follow ng shall be codified as Section
25-43-5.103, M ssissippi Code of 1972:

25-43-5.103. Nonfinal Agency Action Reviewable.

Except as provided in Sections 25-43-5.101(3), (4), (5) and
(6), a person is entitled to judicial review of nonfinal agency
action only if:

(a) It appears likely that the person will qualify
under Section 25-43-5.102 for judicial review of the related final
agency acti on;

(b) The person has applied to the agency for an order
for judicial review of nonfinal agency action and the agency has
granted or denied the application, provided that the agency
ordinarily should give its reasons for granting or denying the
application; and

(c) The criteria of the M ssissippi Rules of Appellate
Procedure respecting interlocutory appeals or of the M ssissipp
Rul es of Civil Procedure respecting a judgnent upon multiple
clainms or involving nultiple parties are satisfied.

SECTION 67. The followi ng shall be codified as Section
25-43-5.104, M ssissippi Code of 1972:
25-43-5.104. Jurisdiction.

(1) The M ssissippi Court of Appeals has authority to
conduct judicial review except as provided:
(a) In Title 77, in the case of judicial review of
agency action of the M ssissippi Public Service Conmm ssion;
(b) In Sections 71-5-529, 71-5-531, 71-5-533 in the
case of judicial review of agency action of the M ssissipp

Enpl oynment Security Conmm ssion; and
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(c) In Sections 25-43-5.101(3), (4), (5) and (6).

(2) If evidence is to be adduced in the court in accordance

Wi th Section 25-43-5.114(1), the court may remand the matter:

(a) To the agency with appropriate directions; or

(b) If the court determnes in its sound discretion
that the nature of one or nore issues upon which new evidence may
be taken is such that remand to the agency woul d be i nappropriate,
to a master as provided by the M ssissippi Rules of Cvil
Procedure, provided that, in addition to the provisions of the
M ssi ssippi Rules of Cvil Procedure:

(i) Any person eligible for appointnent as a
speci al judge under Section 9-1-105(6) is eligible for appointnent
as a naster; or

(it) The Division of |Independent Hearing Oficers
may supply a person who becones eligible for appointnment as a
mast er .

(3) Except as provided otherwi se by this chapter or other
statute, an agency retains jurisdiction as may be appropri ate,
conveni ent and ot herwi se necessary pending judicial review

SECTION 68. The follow ng shall be codified as Section
25-43-5. 105, M ssissippi Code of 1972:

25-43-5.105. Notice of Judicial Review, Relief Avail able.

(1) Except as provided in Title 77, and in Sections
71-5-529, 71-5-531, and 71-5-533, judicial reviewis initiated by
filing a notice of judicial reviewin the Court of Appeals.
Failure of a party initiating a proceeding for judicial reviewto
take any step other than the tinely filing of a notice of judicial
revi ew does not affect the perfection of the proceeding for
judicial review, but is grounds only for such action as the court
deens appropriate, which may include dism ssal of the proceeding

for judicial review
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(2) A party initiating a proceeding for judicial review my
seek any type of relief available under Section 25-43-5.101(3),
(4), (5) or (6) or 25-43-5.117 or other |aw.

SECTION 69. The follow ng shall be codified as Section
25-43-5.106, M ssissippi Code of 1972:

25-43-5.106. St andi ng.

(1) The foll ow ng persons have standing to obtain judicial

review of final or nonfinal agency action:

(a) A person to whomthe agency action is specifically
di rected;

(b) A person who was a party to the agency proceedings
that led to the agency action;

(c) |If the agency action, review of which is sought, is
a rule, a person subject to that rule or an association sone of
whose nenbers are subject to that rule;

(d) A person eligible for standi ng under anot her
provi sion of |aw, or

(e) A person otherw se aggrieved or adversely affected
by the agency action or an association one or nore of whose
menbers are aggrieved or adversely affected by the agency action.
For purposes of this paragraph, no person has standing as one
ot herwi se aggrieved or adversely affected unless:

(i) The agency action has arguably affected or is
arguably likely to affect that person;

(i1) That person’s asserted interests are arguably
anong those that the agency was required to consider when it
engaged in the agency action review of which is sought; and

(iti) A judgnent in favor of that person may
substantially elimnate or redress the arguable effect to or upon
t hat person caused or arguably likely to be caused by the agency
action.

(2) Aclaimthat the decision in a proceeding for judicial

review may be given precedential effect that may affect a person
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is, without nore, insufficient grounds upon which the court may
find that the person has standing. Even though he may | ack
standi ng, the person may apply for leave to file a brief as am cus
curiae under the M ssissippi Rules of Appellate Procedure.

(3) Aclaim(l) that he is a citizen, a voter or a taxpayer
or (2) that he has an interest that the |aw be enforced is,
wi t hout nore, insufficient grounds upon which the court may find
that a person has standing.

SECTION 70. The follow ng shall be codified as Section
25-43-5.107, M ssissippi Code of 1972:

25-43-5. 107. Exhausti on of Adm ni strative Renedi es.

A person may file a notice of judicial review under this
chapter only after exhausting all adm nistrative renedies
avai |l able wthin the agency review of whose action is being sought
and within any other agency authorized to exercise admnistrative
review, but:

(a) A person seeking judicial review of a rule need not
have participated in the rul e-maki ng proceedi ng upon whi ch that
rule is based, or have noved for its anmendnent or repeal;

(b) A person seeking judicial review need not exhaust
adm nistrative renedies to the extent that this chapter or any
ot her | aw provides that exhaustion is not required; or

(c) The court may relieve a person seeking judicial
review of the requirenent to exhaust any or all admnistrative
renedies, to the extent that the adm nistrative renedies are
i nadequate, or requiring their exhaustion would result in
i rreparabl e harm di sproportionate to the public benefit derived
fromrequiring exhaustion.

SECTION 71. The followi ng shall be codified as Section
25-43-5.108, M ssissippi Code of 1972:

25-43-5.108. Tine for Filing Notice of Judicial Review

Subj ect to other requirenents of this chapter or of any other

| aw:
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(a) A notice of judicial review of a rule may be filed
at any time, except as |limted by Section 25-43-3.113(2).

(b) A notice of judicial review of an order is not
tinmely unless filed wwthin thirty (30) days after issuance of the
witten order by a person authorized to act for the agency.

(c) The time for filing notice of judicial reviewis
extended during the pendency of the person’s tinely attenpts to
exhaust adm ni strative renedi es.

SECTION 72. The follow ng shall be codified as Section
25-43-5.109, M ssissippi Code of 1972:
25-43-5.109. Notice of Judicial Review - Filing and

Cont ent s.

(1) Except as provided in Title 77, and in Sections
71-5-529, 71-5-531 and 71-5-533, a notice of judicial review nmust
be filed with the clerk of the Court of Appeals, who is the clerk
of the Suprene Court.

(2) A notice of judicial review should set forth:

(a) The name and nailing address of each person seeking
judicial review,

(b) The name and nmailing address of the agency whose
action is at issue;

(c) Identification of the agency action at issue,
together with a duplicate copy, sunmmary or brief description of
t he agency action; and

(d) Identification of persons who were parties to, or
persons who participated in, any adjudicative proceedings that |ed
to the agency action.

(3) A notice of judicial reviewin substantial conpliance
with the requirenents of subsection (2) of this section nmay not be
di sm ssed for failure of conplete conpliance. Judicial review
shall not be denied for informality of formor title of the notice

of judicial review

S. B. No. 2448 *SS02/R811*
01/ SS02/ R811
PACGE 88



2895
2896
2897
2898
2899
2900
2901
2902
2903
2904
2905
2906
2907
2908
2909
2910
2911
2912
2913
2914
2915
2916
2917
2918
2919
2920
2921
2922
2923
2924
2925
2926
2927

SECTION 73. The follow ng shall be codified as Section
25-43-5.110, M ssissippi Code of 1972:
25-43-5.110. Notice of Judicial Review — Service and

Noti fication.
A person filing a notice of judicial review shall,
cont enpor aneously therewith, serve a copy of the notice in the
manner provided for service of papers by Section 25-43-4.108
respecting service:
(a) Upon the agency review of whose action is sought;
and
(b) Upon all other parties to, or persons who
participated in, any adjudicative proceedings that led to the
agency acti on.
SECTION 74. The follow ng shall be codified as Section
25-43-5.111, M ssissippi Code of 1972:

25-43-5.111. Stay and O her Tenporary Renedi es Pendi ng Fi nal

Di sposi tion.

(1) Unless otherw se provided by |law or by order of the
court for good cause shown, no proceedi ngs for enforcenent of
final agency action ordering nonetary paynent may be taken until
the expiration of thirty (30) days after (a) the final agency
action is taken or (b) the disposition of a notion for
reconsi deration of the final agency action made under Section
25-43-4. 219, whichever |ast occurs.

(2) Unless otherw se provided by |aw, the agency may grant a
stay on appropriate terns or other tenporary renedies during the
pendency of judicial review.

(3) A party may nove the court, during the pendency of
judicial review, for interlocutory review of the agency’ s action
on an application for stay or other tenporary renedies.

(4) |If the agency has found that its action on an
application for stay or other tenporary renmedies is justified to

protect against a clear and present threat to the public health,
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safety, or welfare, the court may not grant relief unless it finds
t hat:

(a) The applicant is likely to prevail when the court
finally disposes of the matter;

(b) Wthout relief the applicant will suffer
irreparable injury;

(c) The grant of relief to the applicant will not
substantially harmother parties to the proceedi ngs; and

(d) The threat to the public health, safety or welfare
relied on by the agency is not sufficiently serious to justify the
agency’s action in the circunstances.

(5) |If subsection (4) of this section does not apply, the
court shall grant relief if it finds that the agency’ s action on
the application for stay or the terns thereof or other tenporary
renmedi es was unreasonable in the circunstances.

(6) |If the court determnes that relief should be granted
fromthe agency’s action on an application for stay or other
tenporary renmedi es, the court nmay remand the matter to the agency
with directions to deny a stay, to grant a stay on appropriate
terms, or to grant other tenporary renedies, or the court may
i ssue an order denying a stay, granting a stay on appropriate
terms, or granting other tenporary renedies.

SECTION 75. The followi ng shall be codified as Section
25-43-5.112, M ssissippi Code of 1972:

25-43-5.112. Limtati on on New | ssues.

(1) A person may obtain judicial review of an issue that was
not raised before the agency, only to the extent that:
(a) The agency did not have jurisdiction to grant an
adequat e renedy based on a determ nation of the issue; and
(b) The agency action subject to judicial reviewis a
rule, and the person has not been a party in adjudicative
proceedi ngs that provided an adequate opportunity to raise the

i ssue.
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(2) The court may notice plain error as in other cases.

SECTION 76. The follow ng shall be codified as Section
25-43-5.113, M ssissippi Code of 1972:

25-43-5.113. Judicial Review of Facts Confined to Record for

Judi ci al Review and Additional Evidence Taken Pursuant to Act.

Judi cial review of disputed issues of fact nust be confined
to the agency record for judicial review as defined in this
chapter, supplenented by additional evidence taken pursuant to
this chapter or judicially noticed consistent with Section
25-43-4.213(7) .

SECTION 77. The follow ng shall be codified as Section
25-43-5.114, M ssissippi Code of 1972:

25-43-5.114. New Evidence Taken by Court or Agency Before

Fi nal D sposition.

(1) The court, in its discretion assisted by the agency or
by a master as provided in Section 25-43-5.104(2), may receive
evidence, in addition to that contained in the agency record for
judicial review, only if it relates to the validity of the agency
action at the tinme it was taken and is needed to deci de disputed
i ssues regarding:

(a) Inproper constitution as a deci sion-nmaki ng body, or
i nproper notive or behavior on grounds for disqualification, of
t hose taking the agency action;

(b) The apparent reliance by the agency taking the
agency action on facts or evidence not included in the record;

(c) Unl awful ness of procedure or of decision-mnmaking
process;

(d) A failure by the agency to explain its action where
such failure may frustrate judicial review

(e) The explanation of technical ternms or conpl ex
subj ect s;

(f) The apparent failure of the agency to consider

adequately sone reasonable alternative to the agency action; or
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(g) Any material fact that was not required by any
provision of law to be determ ned exclusively on an agency record
of a type reasonably suitable for judicial review

(2) The court may remand a nmatter to the agency or a master,
before final disposition of a proceeding for judicial review, with
directions that the agency conduct fact-finding and ot her
proceedi ngs the court considers necessary, within such tinme limts
as the court may prescribe, and that the agency or a nmaster take
such further action on the basis thereof as the court directs, if:

(a) The agency was required by this chapter or any
ot her provision of law to base its action on a record of a type
reasonably suitable for judicial review, but the agency failed to
prepare or preserve an adequate record;

(b) The court finds that (i) new evidence has becone
avai lable that relates to the validity of the agency action at the
time it was taken, that one or nore of the parties did not know
and was under no duty to discover, or did not know and was under a
duty to discover but could not reasonably have discovered, until
after the agency action, and (ii) the interests of justice would
be served by remand to the agency;

(c) The agency inproperly excluded or omtted evidence
fromthe record; or

(d) A relevant provision of |aw changed after the
agency action and the court determ nes that the new provision may
control the outcone.

(3) The court may take judicial notice of adjudicative facts
consistent wwth the M ssissippi Rules of Evidence and Section
25-43-4.213(Q) .

SECTION 78. The followi ng shall be codified as Section
25-43-5. 115, M ssissippi Code of 1972:

25-43-5.115. Agency Record for Judicial Review - Contents,

Preparation, Transmttal, Cost.
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(1) In the event of judicial review of agency action, the
agency shall have full and exclusive authority and responsibility
of preparing the agency record and certifying the agency record to
the court. Subject only to the |[imtations of this part, an
agency may by rule provide the formal process for its preparation
and certification of the agency record.

(2) Wthin thirty (30) days after service of notice of
judicial review, or wwthin further tine allowed by the court or by
ot her provision of |law, the agency shall transmt to the clerk of
the Court of Appeals the agency record certified by the agency for
judicial review of the agency action, consisting of any agency
docunents expressing the agency action, other docunents identified
by the agency as having been considered by it before its action
and used as a basis for its action, and any other materi al
described in this chapter as the agency record for the type of
agency action at issue, subject to the provisions of this section.

(3) If part of the record has been preserved w thout a
transcript, the agency shall prepare a transcript for inclusion in
the record transmtted to the court, except for portions that the
parties stipulate to omt in accordance with subsection (5) of
this section. The word “transcript” includes a witten
transcript, a printed transcript, and an audi bl e audi ot ape or
vi deot ape that is indexed and annotated so that it is readily
accessi bl e.

(4) The agency may charge the person filing the notice of
judicial review w th the reasonable cost of preparing the record
and any necessary copies and transcripts for transmttal to the
court. A failure by the person seeking judicial reviewto pay any
of this cost to the agency does not relieve the agency fromthe
responsibility for tinely preparation of the record, including any
transcript and transmttal to the court. The agency may set
criteria and terns for paynent of costs of the record. The agency

may by rule inplenment and el aborate this subsection.
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(5) By stipulation of all parties to the review proceedi ngs,
the record may be shortened, summarized, supplenmented or
or gani zed.
(6) The court may tax the cost of preparing transcripts and
copies for the record:
(a) Against a party who unreasonably refuses to
stipulate to shorten, summarize, or organize the record,
(b) As provided by Section 25-43-5.117; or
(c) In accordance with any other provision of |aw
(7) Additions to the record pursuant to Section 25-43-5.114
must be nmade as ordered by the court.
(8) The court may require or permt subsequent corrections
or additions to the record.
SECTION 79. The followi ng shall be codified as Section
25-43-5.116, M ssissippi Code of 1972:
25-43-5.116. Scope of Review, Gounds for Invalidity.

(1) Except to the extent that this chapter provides
ot herw se:

(a) The burden of denobnstrating the invalidity of
agency action is on the party asserting invalidity; and

(b) The validity of agency action nmust be determned in
accordance wth the standards of review provided in this section,
as applied to the agency action at the tine it was taken.

(2) The court should nmake a separate and distinct ruling on
each material issue on which the court’s decision is based.

(3) The court shall grant relief fromagency action only if
it determnes that a person seeking judicial relief may have been
prejudi ced by any one or nore of the follow ng:

(a) The agency action, or the |aw on which the agency
action is based, is unconstitutional on its face or as applied.
(b) The agency has acted beyond the jurisdiction

conferred by any provision of |aw
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(c)

resol uti on.

(d)

The agency has not decided all issues requiring

The agency has erroneously interpreted or applied

or failed to apply the | aw

(e)

The agency has engaged in an unl awful procedure or

deci si on- meki ng process, or has failed to follow prescribed

procedure.

()

The persons taking the agency action were not

constituted as a decision-maki ng body as required by |law, were

notivated by an inproper purpose, or were subject to

di squalification

(9)

The agency action is based on a determ nation of

fact, nmade or inplied by the agency, that is not supported by

evi dence t hat

record before the court,

S substantial when viewed in |light of the whole

whi ch includes the agency record for

judicial review, supplenented by any additional evidence received

or noticed by the court under this chapter.

(h)

t he agency | aw,

The agency action is:

(i) OQutside the range of discretion delegated to

(i1) Agency action, other than a rule, that is

inconsistent wwth a rule of the agency;

(iii) Agency action, other than a rule, that is

i nconsistent wwth the agency’s prior practice unless the agency

justifies the inconsistency by stating facts and reasons to

denpnstrate a fair and rationa

capricious.

basis for the inconsistency; or

(iv) Oherw se unreasonable, arbitrary or

(4) In performng its review under subsection (3) of this

section, the court shal

gi ve substantial deference to the view of

the agency with respect to particular matters that have been

vested by a law wthin the discretion of the agency.
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SECTI ON 80. The follow ng shall be codified as Section
25-43-5.117, M ssissippi Code of 1972:
25-43-5.117. Type of Relief.

(1) The court may award danages or conpensation only to the
extent expressly authorized by another provision of |aw

(2) The court may grant other appropriate relief, whether
mandat ory, prohibitory, injunctive or declaratory; prelimnary or
final; tenporary or permanent; equitable or legal. |In granting
relief, the court nmay order agency action required by |aw, order
agency exercise of discretion required by |law, set aside or nodify
agency action, enjoin or stay the effectiveness of agency action,
remand the matter for further proceedings, issue a declaratory
j udgment or take any other action that is authorized and
appropri ate.

(3) The court may al so grant necessary and ancillary relief
to redress the effects of agency action wongfully taken or
wi thhel d, but the court nmay award attorney’'s fees or w tness fees
only to the extent authorized by other |aw

(4) If the court sets aside or nodifies agency action or
remands the matter to the agency for further proceedings, the
court may nmake any interlocutory order it finds necessary to
preserve or protect the interests of the parties and the public
pendi ng further proceedi ngs or agency action.

SECTION 81. The followi ng shall be codified as Section
25-43-5.118, M ssissippi Code of 1972:

25-43-5.118. Decisions of Court of Appeals Revi ewabl e by

Wit of Certiorari.

Deci si ons on proceedi ngs for judicial review of agency action
made in the Court of Appeals are subject to review in the Suprene
Court as provided by the M ssissippi Rules of Appellate Procedure.

SECTION 82. The followi ng shall be codified as Section
25-43-5.119, M ssissippi Code of 1972:

25-43-5.119. Filed Rate Doctri ne.
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(1) |If a person offering a service to the public:

(a) Is required by lawto file with an agency to whose
regul atory jurisdiction the person is subject a rate or tariff or
the terns or conditions for the provision of that service, and

(b) Has filed with the agency a rate or tariff or the
terns or conditions relating in any way to the provision of the
service, and the agency has accepted the filing and has not
di sapproved the filing within the tine allowed by |aw, and the
time for judicial review of the agency action in approving or in
failing to disapprove the filing has expired, the filing is final
and in full force and effect for the period of tinme provided by
| aw.

(2) Arate or tariff or terns or conditions that have becone
final, either in the manner described in subsection (1) of this
section or as aresult of being lawfully ordered into effect by
t he agency, may be subject to review and reconsi deration by the
agency prospectively only and as provided by another provision of
| aw.

(3) Inthe case of arate or tariff or the terns or
conditions for the provision of a service that have becone final,
in the manner described in subsection (1) or (2) of this section,
a claimby the agency or by any other person that the rate or
tariff or terms or conditions are invalid or unenforceable for any
of the grounds set forth in Section 25-43-5.116(3)(b), (c), (d),
(e), (f), (g) or (h) may be nmade only in the formof a request
that the agency, acting prospectively only, review and reconsi der
the filing as provided by another provision of |aw.

(4) The acts or omissions of a person in the provision of a
service pursuant to a filed rate or tariff, or ternms or conditions
t hat have becone final in the manner described in subsection (1)
or (2) of this section shall be subject to judicial review, civil

enforcenment or collateral attack only on grounds:
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3220

(a) (i) The rate or tariff or ternms or conditions, or
(i1) the agency action in approving or in failing to di sapprove
the rate or tariff or terms, conditions or provisions, or (iil)
the | aw on which the agency action is based, is unconstitutional
on its face or as applied; or
(b) The person has deviated fromthe filed rate tariff
or ternms or conditions in the provision of the service.
PART | |
Cl VI L ENFORCEMENT
SECTION 83. The follow ng shall be codified as Section
25-43-5. 201, M ssissippi Code of 1972:
25-43-5.201. Conplaint by Agency for Cvil Enforcenent of

Rul e or Order.
(1) In addition to other renedies provided by | aw

(a) An agency may seek enforcenent of its rule or
order, including a subpoena or other order conpelling the
testi nony of persons, the production of docunents or other
di scovery, by filing a conplaint for civil enforcenent in the
chancery court.

(b) The conplaint nust nanme, as defendants, each person
agai nst whom t he agency seeks to obtain civil enforcenent.

(c) Venue is determned as in other civil cases.

(d) A conplaint for civil enforcenent filed by an
agency may request, and the court may grant, declaratory relief,
tenporary or permanent injunctive relief, any penalty, sanction or
other civil remedy provided by |aw or any conbi nation of the
f or egoi ng.

(2) In the case of an order, and in addition to other
remedi es provided by | aw

(a) A copy of a witten order certified by the agency
may be filed in the office of the circuit clerk of any county in
this state. The circuit clerk shall enroll the order in the

judgment roll and shall otherwi se treat the order in the sane
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3250
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manner as a judgnment of the circuit court of any county in this
state. An order so filed and enrolled has the same effect and is
subj ect to the sane procedures, defenses and proceedi ngs for
reopeni ng, vacating or staying as a judgnent of a circuit court of
any county in this state and may be enforced or satisfied in |ike
manner .

(b) At the tine of the filing of the order with the
circuit clerk, the agency, party or person filing sanme shall serve
notice of the filing upon each party or person agai nst whom
enforcenment is sought in the manner provided for service of papers
inacivil action by the Mssissippi Rules of Cvil Procedure.

SECTION 84. The followi ng shall be codified as Section
25-43-5. 202, M ssissippi Code of 1972:
25-43-5,202. Conplaint by Qualified Person for Cvil

Enf orcenent of Agency’s Order.

(1) Any person who would qualify under this chapter as
havi ng standing to seek judicial review of an agency’'s failure to
enforce its order may file a conplaint for civil enforcenent of
that order in the chancery court, but the action may not be
comenced:

(a) Until at least thirty (30) days after the person
has given notice of the alleged violation or failure and of the
person’s intent to seek civil enforcenent to the agency head of
t he agency that issued the order, to the Attorney General, and to
each person agai nst whomthe person filing the conplaint seeks
civil enforcenent;

(b) If the agency has filed and is diligently
prosecuting a conplaint for civil enforcenent of the same order
agai nst the sane defendant or defendants; provided, however, that
t he person may nove to intervene in the pending civil enforcenent
proceedi ng as provided by the M ssissippi Rules of Cvil

Procedure; or
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(c) If anotice of judicial review of the sane order
has been filed and is pending in court; provided, however, that
t he person may nove to intervene in the pending judicial review
proceeding if the person has standing under Section 25-43-5.106 or
as provided by the M ssissippi Rules of Appellate Procedure.

(2) The conplaint nmust name, as defendants, the agency whose
order is sought to be enforced and each person agai nst whomthe
person filing the conplaint seeks civil enforcement. The court
may realign the parties as may be appropri ate.

(3) The agency whose order is sought to be enforced nay nove
to dismss on the grounds that the conplaint fails to qualify
under this section or that enforcenent would be contrary to the
| awf ul policy of the agency. The court shall grant the notion to
di sm ss unl ess the person filing the conplaint denonstrates that
(i) the conplaint qualifies under this section and (ii) the
agency’s failure to enforce its order is based on an exercise of
discretion that is inproper on one or nore of the grounds provided
in Section 25-43-5.116(3)(h).

(4) Except to the extent authorized by |aw, a conplaint for
civil enforcenent filed under this part may not request, and the
court may not grant, any nonetary relief or require any nonetary
paynent apart fromtaxabl e costs.

SECTION 85. The followi ng shall be codified as Section
25-43-5. 203, M ssissippi Code of 1972:

25-43-5.203. Defenses; Limtation on New | ssues and New

Evi dence.

(1) A defendant, who would be qualified under Sections
25-43-5.106, 25-43-5.107 and 25-43-5.108 to do so in a proceedi ng
for judicial review, may assert, in a proceeding for civil
enf orcement :

(a) That the rule or order sought to be enforced is
invalid on any of the grounds stated in Section 25-43-5.116(3) and

(4). If that defense is raised, the court may consider issues and
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receive evidence only within the limtations provided by Sections
25-43-5.112, 25-43-5.113 and 25-43-5.114; and
(b) Any of the foll ow ng defenses on which the court,
to the extent necessary for the determ nation of the matter, may
t ake new evi dence:
(i) The rule or order does not apply to the party;
(it) The party has not violated the rule or order;
(iii) The party has violated the rule or order but
has subsequently conplied, but a party who establishes this
defense is not necessarily relieved fromany sanction provided by
| aw for past violations; or
(iv) Oher defenses, if any, allowed by |aw.
(2) Except as expressly provided in this section, a
def endant may not assert as a defense in a proceeding for civil
enforcenment any fact or issue that the defendant had an
opportunity to assert before the agency or a court on judicial
review and did not, or upon which the final determ nation of the
agency or court on judicial review was adverse to the defendant.
SECTION 86. The follow ng shall be codified as Section
25-43-5. 204, M ssissippi Code of 1972:
25-43-5.204. Rules of Practice, Procedure and Evi dence;

I ncorporation of Certain Provisions on Judicial Review.
Proceedings for civil enforcenment are governed by:
(a) The Mssissippi Rules of Gvil Procedure;
(b) The M ssissippi Rules of Evidence;
(c) Any other valid and applicable rule of practice or
procedure; and
(d) Unless inconsistent with a rule or rules by its
ternms applicable to such proceedings, the provisions of this
chapter.
SECTION 87. The follow ng shall be codified as Section
25-43-5. 205, M ssissippi Code of 1972:

25-43-5,205. Review by Suprene Court.
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Judgnents and orders on conplaints for civil enforcenent are
revi ewabl e by the Suprenme Court or by the Court of Appeals, as in
ot her civil cases.

SECTI ON 88. Sections 25-43-1, 25-43-3, 25-43-5, 25-43-6,
25-43-7, 25-43-9, 25-43-11, 25-43-13, 25-43-15, 25-43-17 and
25-43-19, M ssissippi Code of 1972, which create the M ssissipp
Adm ni strative Procedures Law, provide definitions for terns used
in such law, prescribe procedures that nust be foll owed by
agencies in the adoption, anmendnment and repeal of agency rules,
require the filing of an econom c inpact statenent for the
adoption of a rule, require filing and notice before such rules
may becone effective, require agencies to index all effective
rul es adopted, provide that revocation or suspension of any
| i cense shall not be effective unless notice of such intended
action is given to the |licensee, and require agencies to adopt
procedures to assure that opponents of proposed rul es have the
opportunity to present their views and review adverse rulings, are
repeal ed.

SECTI ON 89. Sections 37-45-39, 37-45-59 and 37-45-61,

M ssi ssi ppi Code of 1972, which provide for the preservation of
the reporter's notes, transcription and preparation of the record
for appeal, and further appeal to the Suprene Court in certain
hearings held before the State Departnent of Education, are
repeal ed.

SECTI ON 90. Section 41-51-27, M ssissippi Code of 1972,
which deals with the record in hearings held under the Aninmal and
Poul try By-Products Disposal Law of 1964, is repeal ed.

SECTI ON 91. Sections 49-27-43, 49-27-45 and 49-27-47,

M ssi ssi ppi Code of 1972, which deal with appeal to the chancery
court under the provisions of the Coastal Protection Wetlands Act,

are repeal ed.
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SECTI ON 92. Section 53-1-45, M ssissippi Code of 1972, which
deals with appeals to the Suprenme Court in the matter of a hearing
hel d before the State G| and Gas Board, is repeal ed.

SECTI ON 93. Sections 63-17-91 and 63-17-93, M ssissippi Code
of 1972, which deal with hearings held under the M ssissippi Mtor
Vehi cl e Conm ssion Law, are repeal ed.

SECTION 94. Section 65-2-17, M ssissippi Code of 1972, which
deals with the appeal to the Suprene Court froma decision of the
circuit court in an appeal froma hearing held by the state
hi ghway arbitration board, is repeal ed.

SECTI ON 95. Section 83-53-35, M ssissippi Code of 1972,
whi ch prescribes the issuance of an order follow ng a hearing
before the Comm ssioner of Insurance concerning credit life and
credit disability insurance, is repeal ed.

SECTI ON 96. Every agency as defined in this act shall, no
| ater than July 1, 2003, file with the Secretary of the Senate and
the Cerk of the House a report which outlines any conflicts
between this act and any other |aws affecting the agency. This
report shall include proposed legislation to bring the other |aws
into conformty with the requirenents of this act. The Secretary
of State shall, no later than July 1, 2001, file with the
Secretary of the Senate and the Clerk of the House a |ist of
sections which the Secretary of State believes conflict with this
act. The Secretary of the Senate and the Cerk of the House shal
maintain a |list of agencies which have conplied with this section.

SECTION 97. Section 96 of this act shall take effect and be
in force fromand after its passage. The remai nder of this act

shal |l take effect and be in force fromand after July 1, 2004.
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