M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By:

Represent ati ves Reeves, MCoy, Morris, To:  Vays and Means

Smith (39t h)

©CoOoO~NOUI~WNE

HOUSE BI LL NO. 1695
(As Passed the House)

AN ACT TO AMEND SECTION 27-7-9, M SSI SSI PPl CODE OF 1972, TO

DELETE THE PROVI SI ON PROVI DI NG THAT COVPLI ANCE W TH FEDERAL
REGULATI ONS PROMULGATED UNDER SECTI ON 482 OF THE UNI TED STATES
| NTERNAL REVENUE CODE SHALL CONSTI TUTE " ARMS- LENGTH' FOR THE
PURPOSE OF DETERM NI NG WHETHER A TRANSACTI ON BY A CORPORATI ON OR
OTHER LEGAL ENTITY IS AT "ARMS- LENGTH' FOR STATE | NCOVE TAX
PURPOSES; TO AMEND SECTION 27-7-15, M SSISSIPPI CODE OF 1972, TO
PROVI DE FOR THE RECOGNI TI ON OF GAIN OR PROFI T FROM THE CASUAL SALE
OF PROPERTY BY | NSTALLMENT SALE IN THE YEAR OF THE SALE;, TO ALLOW
DEFERRAL OF THE TAX RESULTI NG FROM THE GAIN IF THE GAIN | S
DEFERRED FOR FEDERAL | NCOVE TAX PURPOSES TO THE EXTENT PROVI DED
UNDER REGULATI ONS PRESCRI BED BY THE CHAI RMAN OF THE STATE TAX
COMM SSI ON; TO EXCLUDE FROM THE DEFI NI TI ON OF THE TERM " GROSS
| NCOVE" CERTAI N | NCOVE RESULTI NG FROM TRANSACTI ONS W TH A RELATED
MEMBER, TO AMEND SECTION 27-7-17, M SSISSI PPI CODE OF 1972, TO
PROVI DE THAT, | N COMPUTI NG NET | NCOVE, A TAXPAYER MJUST ADD BACK
CERTAI N OTHERW SE DEDUCTI BLE EXPENSES AND COSTS PAI D TO RELATED
MEMBERS; TO AMEND SECTI ON 27-7-23, M SSI SSI PPl COCDE OF 1972, TO
REVI SE THE DEFI NI TION OF THE TERM " BUSI NESS | NCOVE"; TO REVI SE THE
MANNER |N VHI CH THE | NCOVE OF MJULTI STATE ENTITIES |'S ALLOCATED AND
APPORTI ONED; TO PROVI DE FOR THE ALLOCATI ON OF CERTAI N NONBUSI NESS
| NCOVE; TO AMEND SECTI ONS 27-7-24.3 AND 27-8-3, M SSI SSI PPl CODE
OF 1972, IN CONFORM TY THERETO, TO AMEND SECTI ON 27-13-13,
M SSI SSI PPl CODE OF 1972, TO PROVI DE FOR THE MANNER | N WHI CH THE
ASSETS OF CERTAI N FLOW THROUGH ENTI TI ES SHALL BE | NCLUDED I N THE
RATI O USED TO DETERM NE THE VALUE OF THE CAPI TAL EMPLOYED IN THI S
STATE FOR FRANCHI SE TAX PURPCSES; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 27-7-9, M ssissippi Code of 1972, is
anmended as foll ows:
27-7-9. (a) Except as provided in Sections 27-7-95 through
27-7-103, determ nation of anount of gain or |oss.
(1) Conputation of gain or loss. The gain fromthe
sale or other disposition of property shall be the excess of the
anount realized therefromover the adjusted basis provided in

subsection (c) for determning gain, and the |oss shall be the
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excess of the adjusted basis provided in subsection (c) for
determ ning | oss over the amount realized.

(2) Amunt realized. The anmount realized fromthe sale
or other disposition of property shall be the sum of any noney
received plus the fair market value of the property (other than
noney) received.

(3) Installnment sales. Nothing in this section shal
be construed to prevent (in the case of property sold under
contract providing for paynent in installnents) the taxation of
that portion of any installnment paynent representing gain or
profit in the year in which such paynent is received.

(b) Recognition of gain or |loss. Except as otherw se
provided in this section, on the sale or exchange of property the
entire anmount of the gain or |oss, determ ned under subsection
(a), shall be recognized.

(c) Adjusted basis for determining gain or |oss.

(1) In general. The adjusted basis for determ ning the
gain or loss fromthe sale or other disposition of property,
whenever acquired, shall be the basis determ ned under subsection
(d) adjusted as provided in subsection (e).

(2) Bargain sale to a charitable organization. |If a
deduction is allowed under Section 27-7-17 (relating to charitable
contributions) by reason of a sale, then the adjusted basis for
determ ning the gain fromsuch sale shall be that portion of the
adj usted basis which bears the sane ratio to the adjusted basis as
t he amount realized bears to the fair market value of the
property.

(d) Basis of property.

(1) Property acquired after March 16, 1912. The basis
for ascertaining the gain derived or the | oss sustained fromthe
sale or other disposition of property, real, personal or m xed,

shall be, in the case of property acquired after March 16, 1912,
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the cost of such property, except as otherw se provided in this
subsecti on.

(2) Inventory property. |If the property should have
been included in the last inventory, the basis shall be the | ast
i nventory val ue thereof.

(3) Property acquired by gift. 1In the case of property
acquired by gift after January 1, 1936, the basis shall be the
same as that which it would have in the hands of the donor or the
| ast precedi ng owner by whomit was not acquired by gift. |If the
facts necessary to determ ne such basis are unknown to the donee,
the conm ssioner shall, if possible, obtain such facts from such
donor, or |ast preceding ower, or any other person cogni zant
thereof. If the conm ssioner finds it inpossible to obtain such
facts, the conm ssioner shall establish a basis for the property
fromthe best information available. |In the case of property
acquired by gift on or before January 1, 1936, the basis for
ascertaining gain or loss fromthe sale or other disposition
t hereof shall be the fair market price or value of such property
at the time of acquisition.

(4) Property acquired by bequests, devises and
i nheritance. |[If personal property was acquired by specific
bequest, or if real property was acquired by general or specific
devise or by intestacy, the basis shall be the fair market val ue
of the property at the tine of the death of the decedent. [If the
property was acquired by the decedent's estate fromthe decedent,
the basis in the hands of the estate shall be the fair market
value of the property at the tinme of the death of the decedent.
In all other cases, if the property was acquired either by will or
by intestacy, the basis shall be the fair market value of the
property at the tine of the distribution to the taxpayer. 1In the
case of property transferred in trust to pay the incone for life
to or upon the order or direction of the grantor, with the right

reserved to the grantor at all tinmes prior to his death to revoke
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the trust, the basis of such property in the hands of the persons
entitled under the terns of the trust instrument to the property
after the grantor's death shall, after such death, be the sane as
if the trust instrunment had been a will executed on the day of the
grantor's deat h.

(5) Property acquired by a transfer in trust. |If the
property was acquired by a transfer in trust (other than by a
transfer in trust by a bequest or devise), the basis shall be the
sane as it would be in the hands of the grantor, increased in the
amount of gain, or decreased in the amobunt of |oss, recognized to
t he grantor upon such transfer under this section.

(6) Property acquired in tax-free exchanges. |If the
property was acquired upon an exchange described in subsection
(f), the basis shall be the sane as in the case of the property
exchanged, decreased in the anobunt of any noney received by the
t axpayer and increased in the anbunt of gain or decreased in the
anount of loss to the taxpayer that was recogni zed upon such
exchange by the terns of this act. |If the property so acquired
consisted in part of the type of property permtted by subsection
(f) to be received without recognition of gain or loss, and in
part of other property, the basis provided in this subsection
shall be allocated between the properties (other than noney)
received, and for the purpose of the allocation there shall be
assigned to such other property an anount equivalent to its fair
mar ket value at the date of the exchange.

(7) Property acquired in tax-free distribution. |If the
property consists of stock or securities distributed to a taxpayer
in connection with a transaction described in subsection (f), the
basis in the case of the stock in respect of which the
di stribution was made shall be apportioned, under rules and
regul ati ons prescri bed by the conm ssioner, between such stock and

the stock or securities distributed.
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(8) Property acquired in involuntary conversions. |If
the property was acquired as the result of a conpul sory or
i nvol untary conversion described in subsection (f), the basis
shall be the sane as in the case of property so converted,
decreased in the anount of any noney received by the taxpayer
whi ch was not expended in accordance wth the provisions of said
subsection determ ning the taxable status of the gain or |oss upon
such conversion, and increased in the anount of gain or decreased
in the amount of loss to the taxpayer recognized upon such
conver si on.

(9) Property acquired in wash sales. |If substantially
i dentical property was acquired in place of stock or securities
whi ch were sold or disposed of and in respect of which | oss was
not allowed as a deduction under Section 27-7-17(d), the basis in
the case of property so acquired shall be the basis in the case of
the stock or securities so sold or disposed of, except that, if
t he repurchase price was in excess of the sales price, such basis
shall be increased in the anbunt of the difference, or if the
repurchase price was |less than the sales price, such basis shal
be decreased in the anount of the difference.

(10) Property acquired before March 16, 1912. The
basis for determning the gain or loss fromthe sale or other
di sposition of property acquired before March 16, 1912, shall be:

(A) The cost of such property (or in the case of
such property as is described in subsection (d)(2) or (4) of this
section the basis as therein provided, or in the case of property
acquired by gift or transfer in trust, the fair market val ue of
such property at the tinme of such acquisition); or
(B) The fair market value of such property as of
March 16, 1912, whichever is greater.
In determning the fair market value of stock in a

corporation as of March 16, 1912, due regard shall be given to the
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fair market value of the assets of the corporation as of that
dat e.
(e) Adjustnments to basis.

(1) In general. In conputing the anount of gain or
|l oss fromthe sale or other disposition of property, proper
adj ustment shall be nmade for any expenditure, receipt, |oss or
other item properly chargeable to capital account since the basis
date. The cost or other basis of the property shall also be
di m ni shed by the anount of the deductions for exhaustion, wear
and tear, obsol escence, anortization, and depletion, which have
since the acquisition of the property been allowable in respect of
such property whether or not such deductions were clained by the
taxpayer or fornerly allowed. In the case of stock, the basis
shall be di m nished by the anmount of distributions previously nade
in respect to such stock, to the extent provided under this
section.

(2) Substituted basis. Wenever it appears that the
basis of the property in the hands of a taxpayer is a substituted
basis, then the adjustnments provided in subsection (e)(1) shall be
made after first making in respect of such substituted basis
proper adjustnments of a simlar nature in respect of the period
during which the property was held by the transferor, donor or
grantor, or during which the other property was held by the person
for whomthe basis is to be determned. The term "substituted
basi s" as used in this subsection neans a basis determ ned under
any provision of this section or under any correspondi ng provision
of a prior Inconme Tax Law, providing that the basis shall be
determ ned by reference to the basis in the hands of a transferor,
donor or grantor, or, by reference to other property held at any
time by the person for whomthe basis is to be determ ned.

(f) Recognition of gain or loss -- exceptions.

(1) Exchange solely in kind.
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(A) Property held for productive use or
investnment. No gain or loss shall be recognized if property held
for productive use in trade or business or for investnment (not
including stock in trade or other property held primarily for
sal e, nor stocks, bonds, notes, choses in action, certificates of
trust or beneficial interest, or other securities or evidence of
i ndebt edness or interest) is exchanged solely for property of a
|ike kind to be held either for productive use in trade or
busi ness or for investnent.

(B) Stock for stock in same corporation. No gain
or loss shall be recognized if common stock in a corporation is
exchanged solely for common stock in the sane corporation, or if
preferred stock in a corporation is exchanged solely for preferred
stock in the sane corporation

(C© Transfers to corporation controlled by
transferor. No gain or loss shall be recognized if property is
transferred to a corporation by one or nore persons solely in
exchange for stock or securities in such corporation, and if
i redi ately after the exchange such person or persons are in
control of the corporation; but in the case of an exchange by two
(2) or nore persons, this subsection shall apply only if the
amount of the stock and securities received by each is
substantially in proportion to his interest in the property prior
to the exchange.

(D Stock for stock on reorganization. No gain or
| oss shall be recognized if stock or securities in a corporation,
a party to a reorgani zation, are, in pursuance of the plan of
reorgani zati on, exchanged solely for stock or securities in such
corporation or in another corporation, a party to a
reor gani zati on.

(2) Gain fromexchanges not solely in kind. |If an
exchange would be within the provisions of subsection (f)(1) of

this section, if it were not for the fact that the property
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recei ved in exchange consists not only of property permtted by
subsection (f)(1) to be received w thout the recognition of gain,
but al so of other property or noney, then the gain, if any, to the
reci pient shall be recognized, but in an anount not in excess of
the sum of such noney and the fair market value of such other
property so received.

(3) Loss fromexchanges not solely in kind. If an
exchange would be within the provisions of subsection (f)(1) of
this section, if it were not for the fact that the property
recei ved in exchange consists not only of property permtted by
subsection (f)(1) to be received without the recognition of gain
or loss but also of other property or noney, then no |l oss fromthe
exchange shall be recognized.

(4) Distribution of stock on reorganization. |[If in
pursuance of a plan of reorganization, there is distributed to a
sharehol der in a corporation, a party to the reorgani zation, stock
or securities in such corporation or in another corporation, a
party to the reorgani zation, wthout the surrender by such
shar ehol der of stock or securities in such corporation, no gain to
the distributee fromthe recei pt of such stock or securities shal
be recogni zed.

(5) Distribution with effect of taxable dividend. [If a
di stribution nmade in pursuance of a plan of reorganization is
Wi thin the provisions of subsection (f)(4) of this section, but
has the effect of the distribution of a taxable dividend, then
there shall be taxed as a dividend to each distributee such an
amount of the gain recognized under subsection (f)(2) as is not in
excess of his rateable share of the undistributed earnings and
profits of the corporation. The remainder, if any, of the gain
recogni zed under subsection (f)(2) shall be taxed as a gain from
t he exchange of property.

(6) Involuntary conversions. |If property, as a result

of its destruction in whole or in part, theft, seizure or
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requi sition or condemation, or threat or inmm nence thereof, is
conpul sorily or involuntarily converted:

(A Into property simlar or related in service or
use to the property so converted, no gain shall be recognized, but
| oss shall be recogni zed;

(B) Into noney, no gain shall be recognized if
such noney is expended, within a period ending two (2) years after
the close of the first taxable year in which any part of the gain
upon the conversion is realized, in the acquisition of other
property simlar or related in service or use to the property so
converted, or in the acquisition of control of a corporation
owni ng such other property, or in the establishnment of a
repl acenent fund, but |oss shall be recognized. If any part of
the noney is not so expended, the gain shall be recognized to the
extent of the noney which is not so expended, regardl ess of
whet her such noney is received in one or nore taxable years and
regardl ess of whether or not the noney which is not so expended
constitutes gain. Provided, gain realized on property which is
conmpul sorily or involuntarily converted for public use under Title
1, Chapter 27, M ssissippi Code of 1972, or any federal |aw
relating to the involuntary conversion of property for public use
shal |l not be recognized. Provided further, that gain realized on
property which is voluntarily converted for public use shall not
be recogni zed after it becones evident that em nent domain
proceedi ngs are probable.

The provisions of this subsection relating to the
nonrecogni tion of gain, including the exception provided in
subpar agraph (B), shall apply only to an owner of the converted
property who has held title to such property for a period at |east
three (3) years prior to the date of the disposition of the
converted property, provided that an owner who acquired such
property by bequest, devise, gift or inheritance shall be excluded

fromthis [imtation, if the preceding ower acquired title to
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such property at least three (3) years prior to the date of
di sposition.

(7) Property exchanged treated as equival ent of cash.
When property other than property specified in subsection
(f)(1)(A) of this section is exchanged for other property, the
property received in exchange shall, for the purpose of
determ ning gain or loss, be treated as the equival ent of cash to
the amount of its fair market val ue.

(8) Distribution of assets of corporation. The
distribution to the taxpayer of the assets of a corporation shal
be treated as a sale of the stock or securities of the corporation
owned by him and the gain or |loss shall be conputed accordingly.

(9) Oganization of a corporation. |In the case of the
organi zation of a corporation, the stock and securities received
shall be considered to take the place of property transferred
therefor, and no gain or loss shall be deened to arise therefrom

(10) Sales of certain interests in financial
institutions domciled in M ssissippi, donestic corporations,
donestic limted partnerships or donestic limted liability
conpani es.

(A) No gain shall be recognized fromthe sale of
aut hori zed shares in financial institutions domciled in
M ssi ssi ppi and donestic corporations, or partnership interests in
donmestic limted partnerships and donestic limted liability
conpani es, that have been held for nore than one (1) year;
provi ded, however, that any gain that would ot herw se be excl uded
by this provision shall first be applied against, and reduced by,
any | osses determ ned fromsales or transactions described by this
provision if the |losses were incurred in the year of the gain or
within the two (2) years preceding or subsequent to the gain.

(B) No gain shall be recognized fromthe sale of

all or at least ninety percent (90% of the assets in donestic
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corporations except those assets that represent the ownership
interest of another entity provided:

(i) The assets of the corporation have been
held for nore than one (1) year;

(it) The corporation is totally Iiquidated
and dissolved within one (1) cal endar year fromthe date of the
sale of all or at |east ninety percent (90% of the assets of the
corporation; and

(iii) The depreciation and/or anortization
t hat has been taken on the assets of the corporation shall be
recaptured and taxed as ordinary incone in the sane manner as
provided for in Section 1245 of the Internal Revenue Code, as
anended, and any corresponding regulations relating to Section
1245 property. Al depreciation and/or anortization shall be
recaptured up to cost prior to any nonrecognition of gains.

(g) Reorganization defined. The term "reorganization"
means:

(1) A statutory nerger or consolidation;

(2) The acquisition by one (1) corporation, in exchange
solely for all or a part of its voting stock (or in exchange
solely for all or a part of the voting stock of a corporation
which is in control of the acquiring corporation), of stock of
anot her corporation if, inmediately after the acquisition, the
acquiring corporation has control of such other corporation, or of
substantially all the properties of another corporation;

(3) Atransfer by a corporation of all or a part of its
assets to another corporation if inmediately after the transfer
the transferor, or one or nore of its sharehol ders (including
persons who were sharehol ders inmmedi ately before the transfer), or
any conbi nation thereof, is in control of the corporation to which
t he assets are transferred;

(4) A recapitalization; or
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(5) A nere change in identity, form or place of
organi zati on, however effected.

(h) Party to a reorganization defined. The term"a party to
a reorgani zation" includes a corporation resulting froma
reorgani zati on and includes both corporations in the case of an
acqui sition by one (1) corporation of at least a mgjority of the
voting stock and at least a majority of the total nunber of shares
of all other classes of stock of another corporation.

(i) Control defined. As used in this section, the term
"control" nmeans the ownership of at |east eighty percent (80% of
the voting stock and at |east eighty percent (80% of the total
nunber of shares of all other classes of stock of the corporation.

(j) Special rules.

(1) Liquidation of subsidiaries. A transfer to a
parent corporation fromits subsidiary of property distributed in
conplete liquidation of the subsidiary shall result in no
recogni zed gain or loss if the basis of the property in the hands
of the parent corporation is the sane as it was in the hands of
t he subsidiary.

(2) Gain or loss on sales or exchanges in connection
with certain liquidations. Corporations adopting a plan of
conpl ete liquidation under the provisions of the Internal Revenue
Code shall recognize the gain or loss fromthe sale or exchange of
property by the corporation under said plan. The total gain or
|l oss fromthe |iquidating distributions shall be recognized by the
shar ehol ders; however, a credit for the tax paid by the
| i qui dating corporation on the gain fromthe sale or exchange of
property under the plan of liquidation will be allowed to the
extent of any tax liability to the sharehol ders. The corporation
shall provide to the State Tax Commission a list of al
sharehol ders with their percentage of ownership, distribution, tax

credit allowed, and any other information requested.
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(3) Distribution of stock and securities of a
controlled corporation. No gain shall be recognized on a
di stribution to a stockhol der of a corporation if such gain would
not be recogni zed to such stockhol der for federal incone tax
pur poses under the provisions of Section 355 of the federal
I nternal Revenue Code.

(4) Notwi thstanding the other provisions of this
section, a corporation or other entity that is involved in
restructuring, reorganizing, distributing assets or profits, or
changi ng ownership that results in an adjustnment to its asset
basis is required to report a gain in the year such transaction
occurs on any such transaction when the transaction invol ves
assets owned or used in this state, or otherw se represents assets
owned or used in this state. |If a transfer of inconme or a change
in asset valuation occurs on the tax records of the taxpayer, such
transaction shall result in taxation to this state to the extent
of the transfer of incone or change in asset val uation.

(5) |If a corporation or other entity nakes an Internal
Revenue Code Section 338 election, or other simlar election under
whi ch the aggregate basis in assets are increased on the tax
records of the taxpayer, then a simlar election nust al so be nade
for M ssissippi purposes, but the gain nust be recognized by the
corporation in which the increase in basis of the assets occurs.
The corporation or other entity is allowed to increase its basis
by the anmount of gain recognized. An aggregate wite-down of
assets is not allowed. The parent corporation shall recognize the
gain on the disposition of its stock.

(6) For state tax purposes, a corporation or other
| egal entity is considered separate fromits sharehol ders,
affiliated corporations or other entities. |If a corporation or
other legal entity enters into any transaction that is for the
benefit of its shareholders or for the benefit of an affiliated

corporation wthout an equal mnutual business benefit of the
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corporation, then, the transaction will be adjusted or elim nated
to arrive at taxable income to this state. Al transactions
entered into by a corporation nust be at "arnms-length.” If
requested by the comm ssioner, the taxpayer nust be able to
substantiate that the transaction occurred at "arms-length." |If
not, the transaction nmay be adjusted to the satisfaction of the
comm ssioner. * * *

(k) Sale or exchange of residence.

(1) Loss on sale or exchange of residence. Loss from
the sal e or exchange of property used by the taxpayer as his
principal residence is not recogni zed and cannot be deducted.

(2) Nonrecognition of gain. Gain shall be conputed in
accordance wth the provisions of the Internal Revenue Code,
rul es, regul ations and revenue procedures relating to the sale or
exchange of a personal residence not in direct conflict with the
provi sions of the M ssissippi Income Tax Law.

(3) Gain on the sale or exchange of residence. A
recogni zabl e gain on the sale or exchange of a personal residence
shal |l be included in gross incone and treated as ordi nary incone.

(1) Distributions by corporations.

(1) Distributions of the property of a corporation,
including partial and conplete |Iiquidations, shall be recognized
by the distributing corporation and the gain or |oss shall be
conputed on the difference of the fair market value of the assets
di stributed and their basis. The total gain or loss fromthe
di stributions to the sharehol ders shall be recognized by the
shar ehol ders subject to subsections (f)(8) and (j)(1); however, a
credit for the tax paid by the distributing corporation on the
gain fromthe sale or exchange of property under the plan of
distribution wll be allowed to the extent of any liability to the
sharehol ders. The corporation shall provide to the State Tax

Comm ssion a list of all shareholders with their percentage of
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ownership, distribution, tax credit allowed, and any other
i nformation request ed.

(2) Source of distributions. For the purposes of this
act, every distribution is nmade out of earnings or profits to the
extent thereof, and fromthe nost recently accunul ated earni ngs
and profits. Any earnings or profit accumul ated, or increase in
val ue of property acquired, before March 16, 1912, may be
di stributed exenpt fromtax (after the earnings and profits
accunul ated after March 16, 1912, have been distributed), but any
such tax-free distribution shall be applied against and reduce the
basis of the stock provided in subsection (d).

(3) Distributions in liquidation. Amounts distributed
in conplete liquidation of a corporation shall be treated as in
full paynent in exchange for the stock, and anobunts distributed in
partial |iquidation of a corporation shall be treated as in part
or full paynent in exchange for the stock. The gain or loss to
the distributee resulting fromsuch exchange shall be determ ned
under subsection (a), but shall be recognized only to the extent
provi ded in subsection (f). In the case of anmpbunts distributed in
partial liquidation, the part of such distribution which is
property chargeable to capital account shall not be considered a
di stribution of earnings or profits within the neaning of
paragraph (2) of this subsection for the purpose of determ ning
the taxability of subsequent distributions by the corporations.

(4) Oher distributions. |If any distribution (not in
partial or conplete |iquidation) nmade by a corporation to its
sharehol ders, is not out of increase in value of property accrued
before March 16, 1912, and is not out of earnings or profits, then
t he amount of such distribution shall be applied agai nst and
reduce the basis of the stock provided in subsection (d), and if
in excess of such basis, such excess shall be taxable in the sane

manner as a gain fromthe sale or exchange of property.
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(5) Stock dividends. A stock dividend shall not be
subj ect to tax.

(6) Cancellation or redenption of stock. If a
corporation cancels or redeens its stock (whether or not such
stock was issued as a stock dividend) at such tinme and in such
manner as to nmake the distribution and cancellation or redenption
in whole or in part essentially equivalent to the distribution of
a taxabl e dividend, the anmount so distributed in redenption or
cancel |l ation of the stock, to the extent that it represents a
di stribution of earnings or profits accunul ated after March 16,
1912, shall be treated as a taxable dividend.

(7) "Anmounts distributed in partial Iiquidation”
defined. As used in this subsection, the term"anmounts
distributed in partial |iquidation” neans distribution by a
corporation in conplete cancellation or redenption of a part of
its stock, or one of a series of distributions in conplete
cancel |l ation or redenption of all or a portion of its stock.

(8) Distributions of stock pursuant to order enforcing
the Antitrust Laws. Any distribution of stock which is nade
pursuant to the order of any court enforcing the Antitrust Laws of
the United States, or of any state, shall be a distribution which
is not out of earnings and profits of the distributing
corporation, but the value of the stock so distributed shall be
appl i ed agai nst and reduce the basis of the stock of the
di stributing corporation provided in subsection (d), and if in
excess of such basis, such excess shall be taxable in the sane
manner as a gain fromthe sale or exchange of property.

SECTION 2. Section 27-7-15, M ssissippi Code of 1972, is
anmended as foll ows:

27-7-15. (1) For the purposes of this article, except as
ot herw se provided, the term"gross incone" neans and includes the
i ncone of a taxpayer derived fromsal aries, wages, fees or

conpensation for service, of whatever kind and in whatever form
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pai d, including inconme from governnental agencies and subdi vi sions
thereof; or from professions, vocations, trades, businesses,
commerce or sales, or renting or dealing in property, or
reacquired property; also fromannuities, interest, rents,

di vi dends, securities, insurance prem uns, reinsurance prem uns,
considerations for supplenental insurance contracts, or the
transaction of any business carried on for gain or profit, or
gains, or profits, and incone derived fromany source whatever and
in whatever formpaid. The anount of all such itens of incone
shall be included in the gross income for the taxable year in

whi ch received by the taxpayer. The anount by which an eligible
enpl oyee's salary is reduced pursuant to a salary reduction
agreenent authorized under Section 25-17-5 shall be excluded from
the term"gross inconme” within the neaning of this article.

(2) In determning gross incone for the purpose of this
section, the follow ng, under regul ations prescribed by the
commi ssi oner, shall be applicable:

(a) Dealers in property. Federal rules, regulations
and revenue procedures shall be followed with respect to

instal Il ment sales unless a transaction results in the shifting of

incone frominside the state to outside the state.

(b) Casual sales of property. * * *

(i) Prior to January 1, 2001, federal rules,

regul ati ons and revenue procedures shall be followed with respect

to install nent sal es except they shall be applied and adm ni stered

as if HR 3594, the Installnent Tax Correction Act of 2000 of the

106t h Congress had not been enacted. This provision wll

generally affect taxpayers, reporting on the accrual nethod of

accounting, entering into installnment note agreenents on or after

Decenber 17, 1999. Any gain or profit resulting fromthe casual

sale of property will be recognized in the year of sale.

(it) Fromand after January 1, 2001, federal

rul es, regul ati ons and revenue procedures shall be followed with
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respect to install nent sales except as provided in this

subparagraph (ii). Gain or profit fromthe casual sale of

property shall be recognized in the year of sale. Wen a taxpayer

recogni zes gain on the casual sale of property in which the gain

is deferred for federal incone tax purposes, a taxpayer may el ect

to defer the paynment of tax resulting fromthe gain as all owed and

to the extent provided under regul ations prescribed by the

comm ssioner. |If the paynent of the tax is nmade on a deferred

basis, the tax shall be conputed based on the applicable rate for

the incone reported in the year the paynent is nade. Except as

ot herwi se provided in subparagraph (iii) of this paragraph (b),

deferring the paynent of the tax shall not affect the liability

for the tax. If at any tine the installnent note is sold,

contributed, transferred or disposed of in any manner and for any

pur pose by the original note holder, or the original note hol der

is merged, liquidated, dissolved or wwthdrawmn fromthis state,

then all deferred tax paynents under this section shal

i mredi ately becone due and payabl e.

(iii) If the selling price of the property is

reduced by any alteration in the terns of an installnent note,

i ncludi ng default by the purchaser, the gain to be recognized is

reconput ed based on the adjusted selling price in the same nmanner

as for federal incone tax purposes. The tax on this anbunt, |ess

the previously paid tax on the recogni zed gain, is payabl e over

the period of the remaining installnents. |If the tax on the

previously recogni zed gain has been paid in full to this state,

the return on which the paynent was nade nay be anended for this

purpose only. The statute of limtations in Section 27-7-49 shal

not bar an anended return for this purpose.

(c) Reserves of insurance conpanies. |In the case of
i nsurance conpani es, any anmounts in excess of the legally required

reserves shall be included as gross incone.
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(d) Affiliated conpanies or persons. As regards sales,
exchanges or paynents for services fromone to another of
affiliated conpanies or persons or under other circunstances where
the relation between the buyer and seller is such that gross
proceeds fromthe sale or the value of the exchange or the paynent
for services are not indicative of the true value of the subject
matter of the sale, exchange or paynent for services, the
conmmi ssi oner shall prescribe uniformand equitable rules for
determ ning the true value of the gross inconme, gross sales,
exchanges or paynent for services, or require consolidated returns
of affiliates.

(e) Alinony and separate mai ntenance paynents. The
federal rules, regulations and revenue procedures in determning
the deductibility and taxability of alinony paynents shall be
followed in this state.

(f) Reinbursenment for expenses of noving. There shal
be included in gross incone (as conpensation for services) any
amount received or accrued, directly or indirectly, by an
i ndi vidual as a paynment for or reinbursenment of expenses of noving
from one residence to another residence which is attributable to
enpl oynent or sel f-enpl oynent.

(3) In the case of taxpayers other than residents, gross
i ncome includes gross inconme fromsources within this state.

(4) The words "gross inconme"” do not include the follow ng
itens of income which shall be exenpt fromtaxation under this
article:

(a) The proceeds of life insurance policies and
contracts paid upon the death of the insured. However, the incone
fromthe proceeds of such policies or contracts shall be included
in the gross incone.

(b) The anmount received by the insured as a return of

prem umor premuns paid by himunder |ife insurance policies,
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endowrent, or annuity contracts, either during the termor at
maturity or upon surrender of the contract.

(c) The value of property acquired by gift, bequest,
devi se or descent, but the inconme from such property shall be
i ncluded in the gross incone.

(d) Interest upon the obligations of the United States
or its possessions, or securities issued under the provisions of
t he Federal Farm Loan Act of July 17, 1916, or bonds issued by the
War Fi nance Corporation, or obligations of the State of
M ssi ssippi or political subdivisions thereof.

(e) The amounts received through accident or health
i nsurance as conpensation for personal injuries or sickness, plus
t he amount of any danmages received for such injuries or such
sickness or injuries, or through the War Ri sk Insurance Act, or
any law for the benefit or relief of injured or disabled nenbers
of the mlitary or naval forces of the United States.

(f) Incone received by any religious denom nation or by
any institution or trust for noral or nental inprovenents,
religious, Bible, tract, charitable, benevolent, fraternal,

m ssionary, hospital, infirmary, educational, scientific,
literary, library, patriotic, historical or cenetery purposes or
for two (2) or nore of such purposes, if such incone be used
exclusively for carrying out one or nore of such purposes.

(g) Incone received by a donestic corporation which is
"taxable in another state" as this termis defined in this
article, derived from business activity conducted outside this
state. Donestic corporations taxable both within and w thout the
state shall determ ne M ssissippi incone on the sane basis as
provided for foreign corporations under the provisions of this
article.

(h) In case of insurance conpanies, there shall be
excluded from gross inconme such portion of actual prem uns

received froman individual policyholder as is paid back or
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credited to or treated as an abatenent of prem uns of such
pol i cyhol der within the taxable year.

(i) Incone fromdividends that has al ready borne a tax
as dividend inconme under the provisions of this article, when such
di vidends may be specifically identified in the possession of the
recipi ent.

(j) Amounts paid by the United States to a person as
added conpensation for hazardous duty pay as a nenber of the Arned
Forces of the United States in a conbat zone designated by
Executive Order of the President of the United States.

(k) Amunts received as retirenment allowances,
pensi ons, annuities or optional retirenent allowances paid under
the federal Social Security Act, the Railroad Retirenent Act, the
Federal Civil Service Retirenent Act, or any other retirenent
system of the United States governnent, retirenent allowances paid
under the M ssissippi Public Enployees' Retirement System
M ssi ssi ppi H ghway Safety Patrol Retirenment System or any ot her
retirement systemof the State of M ssissippi or any political
subdi vi sion thereof. The exenption allowed under this paragraph
(k) shall be available to the spouse or other beneficiary at the
death of the primary retiree.

(1) Amounts received as retirenment allowances,
pensi ons, annuities or optional retirenent allowances paid by any
public or governnental retirenent system not designated in
subsection (k) or any private retirenent systemor plan of which
the recipient was a nenber at any tine during the period of his
enpl oynent. Anpunts received as a distribution under a Roth
i ndi vidual retirement account shall be treated in the same manner
as provided under the Internal Revenue Code of 1986, as anended.
The exenption all owed under this paragraph (1) shall be avail able
to the spouse or other beneficiary at the death of the primary

retiree.
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(m Conpensation not to exceed the aggregate sum of
Fi ve Thousand Dol | ars ($5,000.00) for any taxable year received by
a menber of the National Guard or Reserve Forces of the United
States as paynent for inactive duty training, active duty training
and state active duty.

(n) Conpensation received for active service as a
menber bel ow t he grade of conmm ssioned officer and so much of the
conpensati on as does not exceed the aggregate sum of Five Hundred
Dol | ars ($500.00) per nonth received for active service as a
conmmi ssioned officer in the Armed Forces of the United States for
any nonth during any part of which such nenbers of the Arned
Forces (i) served in a conbat zone as designated by Executive
Order of the President of the United States; or (ii) was
hospitalized as a result of wounds, disease or injury incurred
whil e serving in such conbat zone.

(0) The proceeds received fromfederal and state
forestry incentives prograns.

(p) The anmount representing the difference between the
i ncrease of gross incone derived fromsales for export outside the
United States as conpared to the preceding tax year wherein gross
i ncone from export sales was highest, and the net increase in
expenses attributable to such increased exports. In the absence
of direct accounting the ratio of net profits to total sales may
be applied to the increase in export sales. This paragraph (p)
shall only apply to businesses located in this state engaging in
the international export of M ssissippi goods and services. Such
goods or services shall have at |least fifty percent (50% of value
added at a location in M ssissippi.

(gq) Amunts paid by the federal governnent for the
construction of soil conservation systens as required by a
conservation plan adopted pursuant to 16 USCS 3801 et seq.

(r) The anmount deposited in a nmedical savings account,

and any interest accrued thereon, that is a part of a nedical
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savi ngs account program as specified in the Medical Savings
Account Act under Sections 71-9-1 through 71-9-9; provided,
however, that any amount w thdrawn from such account for purposes
ot her than paying eligible nmedical expense or to procure health
coverage, shall be included in gross incone.

(s) Anmounts paid by the M ssissippi Soil and Water
Conservation Comm ssion fromthe M ssissippi Soil and Water
Cost-Share Program for the installation of water quality best
managenent practices.

(t) D vidends received by a holding corporation, as
defined in Section 27-13-1, froma subsidiary corporation, as
defined in Section 27-13-1.

(u) Interest, dividends, gains or incone of any kind on
any account in the M ssissippi Affordable College Savings Trust
Fund, as established in Sections 37-155-101 through 37-155-125, to
the extent that such amobunts remain on deposit in the MACS Trust
Fund or are withdrawn pursuant to a qualified wthdrawal, as
defined in Section 37-155-105.

(v) Interest, dividends or gains accruing on the
paynents nade pursuant to a prepaid tuition contract, as provided
for in Section 37-155-17.

(w) Incone resulting fromtransactions with a rel ated

nmenber where the related nenber subject to tax under this chapter

was required to, and did in fact, add back the expense of such

transactions as required by Section 27-7-17(2). Under no

circunstances may the exclusion fromincone exceed the deduction

add back of the related nenber, nor shall the exclusion apply to

any incone otherw se excluded under this chapter.

(5) Prisoners of war, mssing in action-taxabl e status.
(a) Menbers of the Armed Forces. G oss inconme does not
i ncl ude conpensation received for active service as a nmenber of
the Armed Forces of the United States for any nonth during any

part of which such nenber is in a mssing status, as defined in
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paragraph (d) of this subsection, during the Vietnam Conflict as a
result of such conflict.

(b) Cvilian enployees. &Goss incone does not include
conpensation received for active service as an enpl oyee for any
nmont h during any part of which such enployee is in a mssing
status during the Vietnam Conflict as a result of such conflict.

(c) Period of conflict. For the purpose of this
subsection, the Vietnam Conflict began February 28, 1961, and ends
on the date designated by the President by Executive Order as the
date of the termnation of conbatant activities in Vietnam For
t he purpose of this subsection, an individual is in a mssing
status as a result of the Vietnam Conflict if immediately before
such status began he was perform ng service in Vietnamor was
perform ng service in Southeast Asia in direct support of mlitary
operations in Vietnam "Southeast Asia" as used in this paragraph
is defined to include Canbodi a, Laos, Thailand and waters adjacent
t her et o.

(d) "Mssing status"” nmeans the status of an enpl oyee or
menber of the Arned Forces who is in active service and is
officially carried or determ ned to be absent in a status of (i)
mssing; (ii) mssing in action; (iii) interned in a foreign
country; (iv) captured, bel eaguered or besieged by a hostile
force; or (v) detained in a foreign country against his wll; but
does not include the status of an enpl oyee or nenber of the Arned
Forces for a period during which he is officially determned to be
absent fromhis post of duty w thout authority.

(e) "Active service" nmeans active federal service by an
enpl oyee or nenber of the Arnmed Forces of the United States in an
active duty status.

(f) "Enployee" neans one who is a citizen or national
of the United States or an alien admtted to the United States for

per manent residence and is a resident of the State of M ssissipp
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and is enployed in or under a federal executive agency or
departnment of the Armed Forces.

(g) "Conpensation" nmeans (i) basic pay; (ii) special
pay; (iii) incentive pay; (iv) basic allowance for quarters; (v)
basi c al |l owance for subsistence; and (vi) station per diem
al l omances for not nore than ninety (90) days.

(h) If refund or credit of any overpaynent of tax for
any taxable year resulting fromthe application of subsection (5)
of this section is prevented by the operation of any law or rule
of law, such refund or credit of such overpaynent of tax may,
neverthel ess, be made or allowed if claimtherefor is filed with
the State Tax Commi ssion within three (3) years after the date of
t he enactnment of this subsection.

(i) The provisions of this subsection shall be
effective for taxable years ending on or after February 28, 1961.

(6) A shareholder of an S corporation, as defined in Section
27-8-3(1)(g), shall take into account the incone, |oss, deduction
or credit of the S corporation only to the extent provided in
Section 27-8-7(2).

SECTION 3. Section 27-7-17, M ssissippi Code of 1972, is
amended as foll ows:

27-7-17. In conputing taxable incone, there shall be all owed
as deducti ons:

(1) Business deductions.

(a) Business expenses. Al the ordinary and necessary
expenses paid or incurred during the taxable year in carrying on
any trade or business, including a reasonable allowance for
sal aries or other conpensation for personal services actually
render ed; nonrei nbursable traveling expenses incident to current
enpl oynent, including a reasonabl e anount expended for neals and
| odgi ng while away fromhone in the pursuit of a trade or
busi ness; and rentals or other paynents required to be nmade as a

condition of the continued use or possession, for purposes of the
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trade or business of property to which the taxpayer has not taken
or is not taking title or in which he had no equity. Expense
incurred in connection with earning and distributing nontaxable
incone is not an all owable deduction. Limtations on

entertai nment expenses shall conformto the provisions of the

I nternal Revenue Code of 1986.

(b) Interest. Al interest paid or accrued during the
t axabl e year on busi ness i ndebtedness, except interest upon the
i ndebt edness for the purchase of tax-free bonds, or any stocks,

t he di vidends from which are nontaxabl e under the provisions of
this article; provided, however, in the case of securities

deal ers, interest paynents or accruals on | oans, the proceeds of
whi ch are used to purchase tax-exenpt securities, shall be
deductible if incone fromotherw se tax-free securities is
reported as incone. Investnent interest expense shall be [imted
to investnent inconme. Interest expense incurred for the purchase
of treasury stock, to pay dividends, or incurred as a result of an
undercapitalized affiliated corporation nmay not be deducted unl ess
an ordinary and necessary business purpose can be established to
the satisfaction of the conm ssioner. For the purposes of this
par agr aph, the phrase "interest upon the indebtedness for the
purchase of tax-free bonds" applies only to the indebtedness
incurred for the purpose of directly purchasing tax-free bonds and
does not apply to any other indebtedness incurred in the regular
course of the taxpayer's business. Any corporation, association,
organi zation or other entity taxable under Section 27-7-23(c)

shall allocate interest expense as provided in Section

27-7-23(c) (3)(1).

(c) Taxes. Taxes paid or accrued within the taxable
year, except state and federal incone taxes, excise taxes based on
or neasured by net income, estate and inheritance taxes, gift
taxes, cigar and cigarette taxes, gasoline taxes, and sales and

use taxes unless incurred as an item of expense in a trade or
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busi ness or in the production of taxable incone. |In the case of
an individual, taxes permtted as an item zed deducti on under the
provi sions of subsection (3)(a) of this section are to be clainmed
t her eunder.

(d) Business | osses.

(1) Losses sustained during the taxable year not
conpensated for by insurance or otherwise, if incurred in trade or
busi ness, or nonbusi ness transactions entered into for profit.

(i) Limtations on | osses from passive activities
and rental real estate shall conformto the provisions of the
I nternal Revenue Code of 1986.

(e) Bad debts. Losses from debts ascertained to be
wort hl ess and charged off during the taxable year, if sustained in
t he conduct of the regular trade or business of the taxpayer;
provi ded, that such | osses shall be allowed only when the taxpayer
has reported as incone, on the accrual basis, the anpbunt of such
debt or account.

(f) Depreciation. A reasonable allowance for
exhaustion, wear and tear of property used in the trade or
busi ness, or rental property, and depreciation upon buildings
based upon their reasonable value as of March 16, 1912, if
acquired prior thereto, and upon cost if acquired subsequent to
t hat date.

(g) Depletion. 1In the case of mnes, oil and gas
wel I's, other natural deposits and tinber, a reasonable all owance
for depletion and for depreciation of inprovenents, based upon
cost, including cost of devel opnent, not otherw se deducted, or
fair market value as of March 16, 1912, if acquired prior to that
date, such allowance to be nade upon regul ati ons prescribed by the
comm ssioner, with the approval of the Governor.

(h) Contributions or gifts. Except as otherw se
provi ded in subsection (3)(a) of this section for individuals,

contributions or gifts nade by corporations wthin the taxable
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year to corporations, organizations, associations or institutions,
i ncluding Community Chest funds, foundations and trusts created
solely and exclusively for religious, charitable, scientific or
educati onal purposes, or for the prevention of cruelty to children
or animals, no part of the net earnings of which inure to the
benefit of any private stockholder or individual. This deduction
shall be allowed in an anount not to exceed twenty percent (20%
of the net inconme. Such contributions or gifts shall be allowable
as deductions only if verified under rules and regul ations

prescri bed by the comm ssioner, with the approval of the Governor.
Contributions made in any formother than cash shall be allowed as
a deduction, subject to the limtations herein provided, in an
amount equal to the actual market value of the contributions at
the tine the contribution is actually made and consunmat ed.

(i) Reserve funds - insurance conpanies. |In the case
of insurance conpanies the net additions required by |law to be
made within the taxable year to reserve funds when such reserve
funds are maintained for the purpose of liquidating policies at
maturity.

(J) Annuity inconme. The suns, other than dividends,
paid within the taxpayer year on policy or annuity contracts when
such inconme has been included in gross incone.

(k) Contributions to enpl oyee pension plans.

Contri butions nmade by an enployer to a plan or a trust formng
part of a pension plan, stock bonus plan, disability or
deat h- benefit plan, or profit-sharing plan of such enployer for

t he exclusive benefit of some or all of his, their, or its

enpl oyees, or their beneficiaries, shall be deductible fromhis,
their, or its income only to the extent that, and for the taxable
year in which, the contribution is deductible for federal incone
tax purposes under the Internal Revenue Code of 1986 and any ot her

provisions of simlar purport in the Internal Revenue Laws of the
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United States, and the rules, regulations, rulings and
determ nati ons promnul gated thereunder, provided that:

(1) The plan or trust be irrevocabl e.

(it) The plan or trust constitute a part of a
pensi on plan, stock bonus plan, disability or death-benefit plan,
or profit-sharing plan for the exclusive benefit of some or all of
t he enpl oyer's enpl oyees and/or officers, or their beneficiaries,
for the purpose of distributing the corpus and incone of the plan
or trust to such enpl oyees and/or officers, or their
beneficiari es.

(tii) No part of the corpus or incone of the plan
or trust can be used for purposes other than for the exclusive
benefit of enployees and/or officers, or their beneficiaries.

Contributions to all plans or to all trusts of real or
personal property (or real and personal property conbined) or to
i nsured plans created under a retirenent plan for which provision
has been made under the laws of the United States of Anerica,
maki ng such contributions deductible fromincone for federa
i ncone tax purposes, shall be deductible only to the sanme extent
under the Incone Tax Laws of the State of M ssissippi.

(I') Net operating | oss carrybacks and carryovers. A
net operating loss for any taxable year ending after Decenber 31,
1993, and taxable years thereafter, shall be a net operating |oss
carryback to each of the three (3) taxable years preceding the
taxabl e year of the loss. |If the net operating |oss for any
taxabl e year is not exhausted by carrybacks to the three (3)
taxabl e years preceding the taxable year of the |oss, then there
shall be a net operating |oss carryover to each of the fifteen
(15) taxable years follow ng the taxable year of the |oss
begi nning with any taxable year after Decenber 31, 1991.

For any taxable year ending after Decenber 31, 1997, the
period for net operating |oss carrybacks and net operating |oss

carryovers shall be the sanme as those established by the Internal
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Revenue Code and the rules, regulations, rulings and
determ nati ons promnul gated thereunder.

The term "net operating loss,” for the purposes of this
par agr aph, shall be the excess of the deductions allowed over the
gross incone; provided, however, the follow ng deductions shal
not be allowed in conputing sane:

(i) No net operating |oss deduction shall be
al | owned.

(i1) No personal exenption deduction shall be
al | owned.

(iii) A lowable deductions which are not
attributable to taxpayer's trade or business shall be allowed only
to the extent of the anmpbunt of gross incone not derived from such
trade or business.

Any taxpayer entitled to a carryback period as provi ded by
this paragraph may elect to relinquish the entire carryback period
with respect to a net operating |oss for any taxable year ending
after Decenber 31, 1991. The election shall be nmade in the manner
prescri bed by the State Tax Comm ssion and shall be made by the
due date, including extensions of tinme, for filing the taxpayer's
return for the taxable year of the net operating | oss for which
the election is to be in effect. The election, once made for any
taxabl e year, shall be irrevocable for that taxable year.

(m Anortization of pollution or environnental control
facilities. Allowance of deduction. Every taxpayer, at his
el ection, shall be entitled to a deduction for pollution or
environmental control facilities to the same extent as that
al  oned under the Internal Revenue Code and the rules,
regul ations, rulings and determ nations pronul gated thereunder.
(n) Dyvidend distributions - real estate investnent
trusts. "Real estate investnent trust” (hereinafter referred to
as REIT) shall have the neaning ascribed to such termin Section

856 of the federal Internal Revenue Code of 1986, as anended. A
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REIT is allowed a dividend distributed deduction if the dividend
di stributions neet the requirenents of Section 857 or are

ot herw se deducti bl e under Section 858 or 860, federal Internal
Revenue Code of 1986, as anended. In addition:

(i) A dividend distributed deduction shall only be
al l owed for dividends paid by a publicly traded REIT. A qualified
REI T subsidiary shall be allowed a dividend distributed deduction
if its owner is a publicly traded REIT.

(i1) Income generated fromreal estate contributed
or sold to a REIT by a shareholder or related party shall not give
rise to a dividend distributed deduction, unless the sharehol der
or related party woul d have received the dividend distributed
deduction under this chapter.

(iiti) A holding corporation receiving a dividend
froma REIT shall not be allowed the deduction in Section
27-7-15(4) (t).

(iv) Any REIT not allowed the dividend distributed
deduction in the federal Internal Revenue Code of 1986, as
anended, shall not be allowed a dividend distributed deduction
under this chapter.

The conm ssioner is authorized to pronul gate rul es and
regul ati ons consistent with the provisions in Section 269 of the
federal Internal Revenue Code of 1986, as anended, so as to
prevent the evasion or avoi dance of state incone tax.

(o) Contributions to college savings trust fund
accounts. Contributions or paynments to a M ssissippi Affordable
Col | ege Savi ngs Program account are deductible as provided under
Section 37-155-113. Paynents nmade under a prepaid tuition
contract entered into under the M ssissippi Prepaid Affordable
Col | ege Tuition Program are deductible as provided under Section
37-155-17.

(2) Restrictions on the deductibility of certain intangible

expenses and interest expenses with a rel ated nenber.
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(a) As used in this subsection (2):

(i) "lIntangible expenses and costs" include:

1. Expenses, |osses and costs for, related

to, or in connection directly or indirectly with the direct or

indirect acquisition, use, nmaintenance or nmanagenent, ownership,

sal e, exchange or any other disposition of intangible property to

the extent such anpbunts are all owed as deductions or costs in

determ ning taxable incone under this chapter,;

2. Expenses or losses related to or incurred

in connection directly or indirectly with factoring transactions

or discounting transactions;

3. Royalty, patent, technical and copyright

f ees;

4. Licensing fees; and

5. Oher simlar expenses and costs.

(ii) "Intangi ble property" neans patents, patent

applications, trade nanes, trademarks, service marks, copyrights

and simlar types of intangible assets.

(iii) ™"lInterest expenses and cost" nmeans anounts

directly or indirectly all owed as deductions for purposes of

determ ni ng taxabl e i ncone under this chapter to the extent such

i nterest expenses and costs are directly or indirectly for,

related to, or in connection with the direct or indirect

acqui sition nai ntenance, nmanagenent, ownership, sale, exchange or

di sposition of intangible property.

(iv) "Related nenber" neans an entity or person

that, with respect to the taxpayer during all or any portion of

the taxable year, is arelated entity, a conponent nenber as

defined in the Internal Revenue Code, or is an entity or a person

to or fromwhomthere is attribution of stock ownership in

accordance wth Section 1563(e) of the Internal Revenue Code.

(vi) "Related entity" neans:
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1. A stockholder who is an individual or a

nmenber of the stockholder's famly, as defined in regulations

prescribed by the comm ssioner, if the stockhol der and the nenbers

of the stockholder's famly own, directly, indirectly,

beneficially or constructively, in the aggregate, at least fifty

percent (50% of the value of the taxpayer's outstandi ng stock;

2. A stockhol der, or a stockhol der's

partnership, limted liability conpany, estate, trust or

corporation, if the stockhol der and the stockhol der's

partnerships, limted liability conpanies, estates, trusts and

corporations own, directly, indirectly, beneficially or

constructively, in the aggregate, at least fifty percent (50% of

the val ue of the taxpayer's outstandi ng stock;

3. A corporation, or a party related to the

corporation in a manner that would require an attribution of stock

fromthe corporation to the party or fromthe party to the

corporation, if the taxpayer owns, directly, indirectly,

beneficially or constructively, at least fifty percent (50% of

the val ue of the corporation's outstandi ng stock under regul ati on

prescri bed by the conm ssi oner;

4. Any entity or person which would be a

rel ated nenber under this section if the taxpayer were consi dered

a corporation for purposes of this section.

(b) In conputing net incone, a taxpayer shall add back

ot herw se deductible interest expenses and costs and intangible

expenses and costs directly or indirectly paid, accrued to or

incurred, in connection directly or indirectly with one or nore

direct or indirect transactions with one or nore rel ated nenbers.

(c) The adjustnents required by this subsection shal

not apply to such portion of interest expenses and costs and

i ntangi bl e expenses and costs that the taxpayer can establish

neets one (1) of the foll ow ng:
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(i) The related nmenber directly or indirectly

pai d, accrued or incurred such portion to a person during the sane

i ncone year who is not a related nenber, and the transaction

giving rise to the interest expenses and costs or the intangible

expenses and costs between the taxpayer and the rel ated nenber did

not have the purpose of avoi ding any portion of the tax due under

this chapter; or

(ii) The transaction giving rise to the interest

expenses and costs or intangi bl e expenses and costs between the

t axpayer and rel ated nenber was done for a valid business purpose

and the related nenber to which the incone is paid is subject to

taxation by another state at a tax rate equal to or higher than

the rate applicable in M ssissippi; or

(iii) The related nenber is not prinarily engaged

in the acquisition, use, maintenance or managenent, ownership,

sal e, exchange or any other disposition of intangible property.

(d) Nothing in this subsection shall require a taxpayer

to add to its net incone nore than once any anount of interest

expenses and costs or intangi bl e expenses and costs that the

t axpayer pays, accrues or incurs to a related nenber.

(e) The conm ssioner nmay prescribe such regul ati ons as

necessary or appropriate to carry out the purposes of this

subsection, including, but not limted to, clarifying definitions

of terms, rules of stock attribution, factoring and di scount

transacti ons.

(3) Individual nonbusiness deductions.

(a) The amount all owabl e for individual nonbusiness
item zed deductions for federal inconme tax purposes, except the
deduction for state incone taxes paid, where the individual is
eligible to elect, for the taxable year, to item ze deductions on
his federal return; or

(b) In lieu of the individual nonbusiness item zed

deductions authorized in paragraph (a), for all purposes other
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than ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business, an optional
standard deduction of:

(i) Three Thousand Four Hundred Dol |l ars
($3,400.00) through cal endar year 1997, Four Thousand Two Hundred
Dol | ars ($4, 200.00) for the cal endar year 1998 and Four Thousand
Si x Hundred Dol lars ($4,600.00) for each cal endar year thereafter
in the case of married individuals filing a joint or conbined
return;

(i1) One Thousand Seven Hundred Dol |l ars
(%1, 700. 00) through cal endar year 1997, Two Thousand One Hundred
Dol | ars ($2,100.00) for the cal endar year 1998 and Two Thousand
Three Hundred Dol |l ars ($2,300.00) for each cal endar year
thereafter in the case of married individuals filing separate
returns;

(iii) Three Thousand Four Hundred Dol |l ars
($3,400.00) in the case of a head of famly; or

(iv) Two Thousand Three Hundred Dol |l ars
($2,300.00) in the case of an individual who is not narried.

In the case of a husband and wife living together, having
separate incones, and filing conbined returns, the standard
deduction authorized may be divided in any manner they choose. In
the case of separate returns by a husband and wife, the standard
deduction shall not be allowed to either if the taxable incone of
one of the spouses is determ ned wthout regard to the standard
deducti on.

(c) A nonresident individual shall be allowed the sane
i ndi vi dual nonbusi ness deductions as are authorized for resident
i ndi vidual s in paragraph (a) or (b) of this subsection; however,
t he nonresident individual is entitled only to that proportion of
t he i ndi vidual nonbusi ness deductions as his net income from
sources within the State of M ssissippi bears to his total or

entire net incone fromall sources.
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(3) Nothing in this section shall permt the same itemto be
deducted nore than once, either in fact or in effect.
SECTION 4. Section 27-7-23, M ssissippi Code of 1972, is
anmended as foll ows:
27-7-23. (a) Definitions.
(1) "Doing business" nmeans the operation of any
busi ness enterprise or activity in Mssissippi for financial
profit or econom c gain, including, but not [imted to, the
fol | ow ng:
(A) The regul ar nmai ntenance of an office or other
pl ace of business in M ssissippi; or
(B) The regul ar mai ntenance in M ssissippi of an
inventory of nerchandise or material for sale, distribution or
manuf acture, regardl ess of whether kept on the prem ses of the
t axpayer or otherw se; or
(© The selling or distributing of nmerchandise to
custoners in Mssissippi directly froma conpany-owned or operated
vehicle when title to the nerchandise is transferred fromthe
seller or distributor to the custoner at the tinme of the sale or
distribution (transient selling); or
(D) The regular rendering of service to clients or
custoners in Mssissippi in person or by agents or enpl oyees; or
(E) The owning, renting or operating of business
or income-producing property, real or personal, in M ssissippi; or
(F) The performng of contracts, prinme or sublet
wor k, for the construction, repair or renovation of real or
personal property.

(2) "Business incone" neans inconme of any type or

class, and fromany activity that neets the rel ationshi p descri bed

in the transactional test or the functional test described in this

paragraph (2). The classification of incone by occasionally used

| abel s, including, but not limted to, manufacturing inconeg,

conpensati on for services, sales incone interest, dividends,
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rents, royalties, gains, operating incone, and nonoperating i ncone

shall not be considered when determ ning whether incone is

busi ness or nonbusi ness incone. Al incone of the taxpayer is

busi ness i nconme unless clearly classifiable as nonbusi ness i ncone.

A taxpayer seeking to overcone a classification of incone as

busi ness incone nust establish by clear and convincing evidence

that the incone has been incorrectly classified.

(A) Transactional test. Business incone includes

incone arising fromtransactions and activity in the regul ar

course of the taxpayer's trade or business.

(i) If the transaction or activity is in the

regul ar course of the taxpayer's trade or business, part of which

trade or business is conducted within M ssissippi, the resulting

i ncone of the transaction or activity is business incone for

M ssi ssippi. Incone may be business incone even though the actual

transaction or activity that gives rise to the incone does not

occur in M ssissippi.

(ii) For a transaction or activity to be in

the regul ar course of the taxpayer's trade or business, the

transactions or activity need not be one that frequently occurs in

the trade or business, although nost frequently occurring

transactions or activities shall be considered to be in the

regul ar course of a trade or business. It is sufficient to

classify a transaction or activity as being in the regul ar course

of a trade or business if it is reasonable to concl ude

transactions of that type are customary in the kind of trade or

busi ness bei ng conducted or are within the scope of what the trade

or busi ness does.

(B) Functional test. Business incone includes

income fromtangi ble and intangible property if the acquisition,

managenent and/ or di sposition of the property constitute integral

parts of the taxpayer's regular trade or business operation.
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(i) Under the functional test, business

i ncone need not be derived fromtransactions or activities that

are in the regular course of the taxpayer's own particul ar trade

or business. It shall be sufficient if the property from which

the incone is derived is or was an integral, functional, necessary

or operative conponent of the taxpayer's trade or business

operations, part of which trade or business is or was conducted

within this state.

(ii) Inconme that is derived fromisol ated

sal es, | eases, assignnents, licenses and other infrequently

occurring dispositions, transfers or transactions invol ving

property, including transactions nmade in |liquidation or the

wi ndi ng up of business is business incone if the property is or

was used in the taxpayer's trade or business operation. |ncone

fromthe licensing of intangi ble assets, such as patents,

copyrights, trademarks, service marks, goodw ||, know how, trade

secrets and simlar assets, that were devel oped or acquired for

use by the taxpayer in his trade or busi ness operations,

constitute business incone whether the licensing itself

constituted the operation of a trade or business and whether the

t axpayer remains in the sane trade or business fromor for which

the intangi bl e asset was devel oped or acquired.

(iii) Under the functional test, incone from

i ntangi bl e property is business incone when the intangible

property serves an operating function, as opposed to solely an

i nvestnent function. The relevant inquiry shall focus on whet her

the property is or was held in furtherance of the taxpayer's trade

or business, that is, on the objective characteristics of the

i ntangi ble property's use or acquisition and its relation to the

t axpayer and the taxpayer's activities. The functional test is

not satisfied where the holding of the property is limted solely

to an investnent function as in the case where the holding of the
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property is limted to nere financial betternent of the taxpayer

in general.

(iv) If the property is or was held in

furtherance of the taxpayer's trade or business beyond nere

financial betternment, then incone fromthe property nay be

busi ness i ncone even though the actual transaction or activity

involving the property that gives rise to the incone does not

occur in M ssissippi.

(v) If, with respect to an item of property,

a taxpayer takes a deduction from business incone that is

apportioned to M ssissippi, or includes that itemof property in

the property factor, it is presuned that the item of property is

or was integral to the taxpayer's trade or busi ness operations.

No presunption arises fromthe absence of any of this action.

(vi) Application of the functional test is

generally unaffected by the formof the property. Incone arising

fromintangi ble property is business incone when the intangible

property itself or the underlying value of the intangible property

is or was an integral, functional, necessary or operative

conponent to the taxpayer's trade or business operation.

Therefore, while treatnent of incone derived fromtransactions

i nvol ving intangi bl e property as business i ncone may be supported

by a finding that the issuer of the intangible property and the

t axpayer are engaged in the sane trade or business, establishnment

of such a relationship is not the exclusive basis for concl uding

that the incone constitutes business income. It is sufficient to

support a finding of business incone if the holding of the

i ntangi bl e property served an operational rather than an

i nvest nent function.

(3) "Nonbusiness incone"” neans all incone that does not

nmeet the definition of business incone.

H B. No. 1695 *HRO3/R2000PH*
01/ HRO3/ R2000PH
PAGE 39 (BS\LH)



1271
1272
1273
1274
1275
1276
1277
1278
1279
1280
1281
1282
1283
1284
1285
1286
1287
1288
1289
1290
1291
1292
1293
1294
1295
1296
1297
1298
1299
1300
1301
1302
1303

(4) "Commercial domicile" neans the principal place
fromwhich the trade or business of the taxpayer is directed or
managed.

(5) "State" means any state of the United States, the
District of Colunbia, the Commonwealth of Puerto Rico, any
territory or possession of the United States, and any foreign
country or political subdivision thereof.

(b) Nonresident individuals, partnerships, trusts and
est at es.

(1) The tax inposed by this article shall apply to the
entire net incone of a taxable nonresident derived from
enpl oynent, trade, business, professional, personal service or
other activity for financial gain or profit, perfornmed or carried
on within Mssissippi, including the rental of real or personal
property located within this state or for use herein and including
the sal e or exchange or other disposition of tangible or
i ntangi bl e property having a situs in M ssissippi.

(2) Incone derived fromtrade, business or other
commercial activity shall be taxed to the extent that it is
derived fromsuch activity within this state. M ssissippi net
i ncone shall be determined * * * in the * * * manner * * *
prescribed by the comm ssioner for the allocation and/or
apportionnment of incone of foreign corporations having inconme from
sources both within and without the state.

(3) A taxable nonresident shall be allowed to deduct
expenses, interest, taxes, |osses, bad debts, depreciation and
sim |l ar business expenses only to the extent that they are
al l owabl e under this article and are attributable to the
production of incone allocable to and taxable by the State of
M ssissippi. As to allowable deductions essentially personal in
nature, such as contributions to charitable organizations, nedical
expenses, taxes, interest and the optional standard deducti on,

such taxabl e nonresident shall be all owed deductions therefor in
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the ratio that the net incone fromsources within M ssissipp
bears to the total net inconme fromall sources of such taxable
nonresi dent, conputed as if such taxable nonresident were a
resi dent of M ssissippi.

(c) Foreign corporations, associations, organizations and
ot her entities.

(1) Corporations and organi zations required to file.

Al'l foreign corporations and other organi zati ons which have
obtained a certificate of authority fromthe Secretary of State to
do business in M ssissippi, or corporations or organi zations which
are in fact doing business in Mssissippi, are subject to the
incone tax levy and are required to file annual inconme tax returns
unl ess the corporation or organization is specifically exenpt from
tax by this article.

(2) Alocation and apportionnment of inconme. Except as
provided in Sections 27-7-24, 27-7-24.1, 27-7-24.3, 27-7-24.5 and
27-7-24.7, M ssissippi Code of 1972, any corporation or
or gani zati on havi ng busi ness inconme from busi ness activity which
is taxable both within and without this state shall allocate and

apportion its net business inconme as prescribed by the

comm ssioner. |If the business inconme of the corporation is

derived solely fromproperty owned or business done in this state

and the corporation is not taxable in another state, the entire

busi ness i ncone shall be allocated to this state. * * * A

corporation is taxable in another state if, * * * in that state
the corporation is subject to a net incone tax, or a franchise tax
nmeasured by net income, or * * * if that state has jurisdiction to
subj ect the corporation to a net incone tax regardl ess of

whether * * * the state does or does not subject the corporation

to a net incone tax.

* * %

(3) Nonbusiness inconme. Rents and royalties fromreal

or tangi bl e personal property, capital gains, interest, dividends,
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1337 or patent or copyright royalties, to the extent that they

1338 constitute nonbusiness income, shall be allocated as foll ows:

1339 (A) Net rents and royalties fromreal property are
1340 allocable to the state in which the property is |ocated.

1341 (B) Net rents and royalties fromtangi bl e personal
1342 property are allocable to the state in which the property is used,
1343 or to this state in their entirety if the corporation's commerci al
1344 domicile is in this state and the corporation is not organized
1345 under the |laws of or taxable in the state in which the property is
1346 utilized.

1347 (C Capital gains and | osses from sal es of real
1348 property are allocable to the state in which the property is

1349 | ocat ed.

1350 (D) Capital gains and | osses from sal es of

1351 tangi ble personal property are allocable to the state in which the
1352 property is located, or to this state if the corporation's

1353 comercial domcile is in this state and the corporation is not
1354 taxable in the state in which the property had a situs.

1355 (E) Capital gains and | osses from sal es of

1356 intangi bl e personal property are allocable to the state of the
1357 corporation's commercial domcile.

1358 (F) Interest and dividends are allocable to the
1359 state of the corporation's commercial domcile.

1360 (G Patent and copyright royalties are allocable
1361 to the state in which the patent or copyright is utilized by the
1362 payer, or to this state if and to the extent that the patent or
1363 copyright is utilized by the payer in a state in which the

1364 corporation is not taxable and the corporation's comerci al

1365 domicile is in this state.

1366 (H Any other nonbusiness incone shall be

1367 allocated as prescribed by the conmi ssioner.

1368 (I) Al expenses connected with earning

1369 nonbusi ness inconme, such as interest, taxes, general and
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1370 adm nistrative expenses and such ot her expenses relating to the
1371 production of nonbusiness incone, shall be deducted from gross
1372 nonbusi ness inconme. Nonbusiness interest expense shall be

1373 conputed by using the ratio of nonbusiness assets to total assets
1374 applied to total interest expense.

1375 (d) Foreign |Ienders.

1376 (1) In the case of any foreign | ender, (corporation,
1377 associ ation, organization, individual, partnership, trusts or

1378 estates), other than: (A) a foreign insurance conpany subject to
1379 certification by the Conm ssioner of |Insurance, as provi ded by
1380 Section 83-21-1 et seq.; or (B) a foreign |Iender qualified under
1381 the general laws of this state to do business herein; or (C) a
1382 foreign | ender which maintains an office or place of business
1383 wthin this state; or (D) |lenders that sold properties in this
1384 state and financed such sale and reported on the install nent

1385 nethod, interest incone received or accrued on or after January 1,
1386 1977, from |l oans secured by real estate or fromlending on the
1387 security of real estate located within this state shall be

1388 excluded from M ssi ssippi gross inconme and exenpt fromthe

1389 M ssissippi incone tax levy and the reporting requirenents.

1390 (2) In the case of any foreign | ender exenpted in

1391 paragraph (1) of this subsection, interest incone received on any
1392 loan finalized or consunmated after January 1, 1977, shall be
1393 excluded from M ssi ssi ppi gross incone and the net profits derived
1394 therefromshall be exenpt fromthe M ssissippi inconme tax |levy for
1395 the life of such | oan.

1396 (e) Insurance conpanies. Insurance conpanies, other than
1397 life insurance conpanies, deriving premumincone fromwthin and
1398 w thout the state, may determne their M ssissippi net incone from
1399 underwriting by apportioning to this state a part of their total
1400 net underwiting incone by such processes or fornulas of general
1401 apportionnment as are prescribed by the conm ssioner; provided that

1402 a conpany adopting this nethod of reporting for any year nust
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adhere to said nethod of reporting for subsequent years, unless
perm ssion is granted by the conmm ssioner to change to a different
met hod of reporting; and provided that all affiliated conpanies of
t he sane group shall use the sane nethod of reporting.

(f) Bond requirenments. Any individual or corporation
subject to the tax inposed by this article, engaged in the
busi ness of perform ng contracts which may require the paynent of
net inconme taxes, may be required by the conm ssioner, before
entering into the performance of any contract or contracts the
consideration of which is nore than Ten Thousand Dol | ars
(%10, 000.00), to execute and file a good and valid bond with a
surety conpany authorized to do business in this state, or with
sufficient sureties to be approved by the conm ssioner,
conditioned that all taxes which may accrue to the State of
M ssissippi will be paid when due. Provided, however, that such
bond shall not exceed five percent (5% of the total contracts
entered into during the taxable period, and, provided further,
t hat any taxpayer, in |lieu of furnishing such bond, may pay the
maxi mum sum requi red herein as advance paynent of taxes due on the
net income realized fromany contract or contracts performed or
conpleted in this state.

SECTION 5. Section 27-7-24.3, M ssissippi Code of 1972, is
anmended as foll ows:

27-7-24.3. (1) The receipts factor is a fraction, the
nunerator of which is the receipts of the taxpayer in this state
during the taxable year and the denom nator of which is the
recei pts of the taxpayer within and without this state during the
taxabl e year. The nethod of cal culating receipts for purposes of
t he denom nator is the same as the nethod used in determ ning
recei pts for purposes of the nunerator. The receipts factor shal
i nclude only those receipts described herein which constitute
busi ness inconme and are included in the conputation of the

apportionabl e i ncome base for the taxable year.
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(2) The nunerator of the receipts factor includes receipts
fromthe | ease or rental of real property owned by the taxpayer if
the property is located within this state on receipts fromthe
subl ease of real property if the property is located within this
state.

(3) (a) Except as described in paragraph (b) of this
subsection, the nunerator of the receipts factor includes receipts
fromthe | ease or rental of tangible personal property owned by
the taxpayer if the property is located within this state when it
is first placed in service by the | essee.

(b) Receipts fromthe | ease or rental of transportation
property owned by the taxpayer are included in the nunerator of
the receipts factor to the extent that the property is used in
this state. The extent an aircraft will be deened to be used in
this state and the anount of the receipts that is to be included
in the nunerator of this state's receipts factor is determ ned by
multiplying all the receipts fromthe |ease or rental of the
aircraft by a fraction, the numerator of which is the nunber of
| andi ngs of the aircraft in this state and the denom nator of
which is the total nunmber of |andings of the aircraft. |If the
extent of the use of any transportation property within the state
cannot be determ ned, then the property will be deenmed to be used
wholly in the state in which the property has its principal base
of operations. A notor vehicle will be deened to be used wholly
in the state in which it is registered.

(4) (a) The nunerator of the receipts factor includes
interest and fees or penalties in the nature of interest from
| oans secured by real property if the property is located within
this state. If the property is |located both within this state and
one or nore other states, the receipts described in this
subsection are included in the nunerator of the receipts factor if
nore than fifty percent (50% of the fair market value of the rea

property is located within this state. |If nore than fifty percent
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1469 (50% of the fair market value of the real property is not |ocated
1470 wthin any one state, then the receipts described in this

1471 subsection shall be included in the nunerator of the receipts
1472 factor if the borrower is |ocated in this state.

1473 (b) The determ nation of whether the real property
1474 securing a loan is |located within this state shall be nade as of
1475 the tine the original agreenment was nmade and any and al

1476 subsequent substitutions of collateral shall be disregarded.
1477 (5) The nunerator of the receipts factor includes interest
1478 and fees or penalties in the nature of interest froml oans not
1479 secured by real property if the borrower is located in this state.
1480 (6) The nunerator of the receipts factor includes net gains
1481 fromthe sale of loans. Net gains fromthe sale of |oans includes
1482 incone recorded under coupon stripping rules of Section 1286 of
1483 the Internal Revenue Code, as in effect January 1, 1996.

1484 (a) The amount of net gains (but not |ess than zero)
1485 fromthe sale of |oans secured by real property included in the
1486 nunerator is determ ned by multiplying such net gains by a

1487 fraction the nunerator of which is the anobunt included in the
1488 nunerator of the receipts factor pursuant to subsection (4) of
1489 this section and the denom nator of which is the total anmount of
1490 interest and fees or penalties in the nature of interest from
1491 | oans secured by real property.

1492 (b) The amount of net gains (but not |ess than zero)
1493 fromthe sale of |oans not secured by real property included in
1494 the nunerator is determned by multiplying such net gains by a
1495 fraction the nunerator of which is the anobunt included in the
1496 nunerator of the receipts factor pursuant to subsection (5) of
1497 this section and the denom nator of which is the total anmount of
1498 interest and fees or penalties in the nature of interest from
1499 | oans not secured by real property.

1500 (7) The nunerator of the receipts factor includes interest

1501 and fees or penalties in the nature of interest fromcredit card

H B. No. 1695 *HRO3/R2000PH*
01/ HRO3/ R2000PH
PAGE 46 (BS\LH)



1502
1503
1504
1505
1506
1507
1508
1509
1510
1511
1512
1513
1514
1515
1516
1517
1518
1519
1520
1521
1522
1523
1524
1525
1526
1527
1528
1529
1530
1531
1532
1533
1534

recei vables and receipts fromfees charged to card hol ders, such
as annual fees, if the billing address of the card holder is in
this state.

(8) The nunerator of the receipts factor includes net gains
(but not less than zero) fromthe sale of credit card receivables
multiplied by a fraction, the nunerator of which is the anount
included in the nunerator of the receipts factor pursuant to
subsection (7) of this section and the denom nator of which is the
taxpayer's total anmount of interest and fees or penalties in the
nature of interest fromcredit card receivables and fees charged
to card hol ders.

(9) The nunerator of the receipts factor includes all credit
card issuer's reinbursenent fees multiplied by a fraction, the
nunerator of which is the anmount included in the nunerator of the
recei pts factor pursuant to subsection (7) of this section and the
denom nator of which is the taxpayer's total anmount of interest
and fees or penalties in the nature of interest fromcredit card
recei vables and fees charged to card hol ders.

(10) The numerator of the receipts factor includes receipts
from nmerchant discount if the commercial domicile of the nerchant
isin this state. Such receipts shall be conputed net of any
cardhol der charge backs, but shall not be reduced by any
i nt erchange transaction fees or by any issuer's reinbursenent fees
paid to another for charges nade by its card hol ders.

(11) (a) (i) The nunerator of the receipts factor includes
| oan servicing fees derived from| oans secured by real property
multiplied by a fraction the numerator of which is the anount
included in the nunerator of the receipts factor pursuant to
subsection (4) of this section and the denom nator of which is the
total anmount of interest and fees or penalties in the nature of
interest fromloans secured by real property.

(i1) The numerator of the receipts factor includes

| oan servicing fees derived fromloans not secured by real
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property nmultiplied by a fraction the nunerator of which is the
amount included in the nunerator of the receipts factor pursuant
to subsection (5) of this section and the denom nator of which is
the total amount of interest and fees or penalties in the nature
of interest and fees or penalties in the nature of interest from
| oans not secured by real property.

(b) In circunstances in which the taxpayer receives
| oan servicing fees for servicing either the secured or the
unsecured | oans of another, the nunerator of the receipts factor
shal | include such fees if the borrower is |located in this state.

(12) The nunmerator of the receipts factor includes receipts
from services not otherw se apportioned under this section if the
service is perfornmed in this state. |If the service is perforned
both within and without this state, the nunerator of the receipts
factor includes receipts fromservices not otherw se apportioned
under this section, if a greater proportion of the incone
producing activity is perfornmed in this state based on cost of
per f or mance.

(13) (a) Interest, dividends, net gains (but not |ess than
zero) and other incone frominvestnent assets and activities and
fromtradi ng assets and activities shall be included in the
receipts factor. Investnent assets and activities and trading
assets and activities include but are not limted to: investnent
securities; trading account assets; federal funds; securities
pur chased and sol d under agreenents to resell or repurchase;
options; future contracts; forward contracts; notional principal
contracts such as swaps; equities; and foreign currency
transactions. Wth respect to the investnent and tradi ng assets
and activities described in subparagraphs (i) and (ii) of this
paragraph (a), the receipts factor shall include the anmounts
descri bed in such subparagraphs.

(i) The receipts factor shall include the anount

by which interest fromfederal funds sold and securities purchased
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under resal e agreenents exceeds interest expenses on federal funds
pur chased and securities sold under repurchase agreenents.

(i1) The receipts factor shall include the anmount
by which interest, dividends, gains and other inconme fromtrading
assets and activities, including but not limted to assets and
activities in the matched book, in the arbitrage book, and foreign
currency transactions, exceed amounts paid in lieu of interest,
anounts paid in lieu of dividends, and | osses from such assets and
activities.

(b) The numerator of the receipts factor includes
interest, dividends, net gains (but not |ess than zero) and ot her
income frominvestnent assets and activities and fromtrading
assets and activities described in paragraph (a) of this
subsection that are attributable to this state.

(i) The anmount of interest, dividends, net gains
(but not | ess than zero) and other income frominvestnent assets
and activities in the investnment account to be attributed to this
state and included in the nunerator is determ ned by nultiplying
all such inconme fromsuch assets and activities by a fraction, the
nuner at or of which is average val ue of such assets which are
properly assigned to a regular place of business of the taxpayer
within this state and the denom nator of which is the average
val ue of all such assets.

(i1) The anpbunt of interest fromfederal funds
sol d and purchased and from securities purchased under resale
agreenents and securities sold under repurchase agreenents
attributable to this state and included in the nunmerator is
determ ned by multiplying the anmount described in subparagraph (i)
of paragraph (a) of this subsection (13) from such funds and such
securities by a fraction, the nunerator of which is the average
val ue of federal funds sold and securities purchased under
agreenents to resell which are properly assigned to a regular

pl ace of business of the taxpayer within this state and the
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denom nator of which is the average value of all such funds and
such securities.

(iii) The amount of interest, dividends, gains and
ot her incone fromtradi ng assets and activities, including but not
limted to assets and activities in the matched book, in the
arbi trage book and foreign currency transactions, (but excluding
amounts described in subparagraphs (i) or (ii) of this paragraph),
attributable to this state and included in the nunmerator is
determ ned by nultiplying the anmount described in subparagraph
(i1) of paragraph (a) of this subsection (13) by a fraction, the
nunerator of which is the average val ue of such trading assets
whi ch are properly assigned to a regul ar place of business of the
taxpayer within this state and the denom nator of which is the
average value of all such assets.

(iv) For purposes of this paragraph, average val ue
shall be determined using the rules for determ ning the average
val ue of tangi ble personal property set forth in subsections (3)
and (4) of Section 27-7-24.5.

(c) Inlieu of using the nmethod set forth in paragraph
(b) of this subsection (13), the taxpayer nmay el ect, or the
comm ssioner may require in order to fairly represent the business
activity of the taxpayer in this state, the use of the nethod set
forth in this paragraph (c).

(i) The anmount of interest, dividends, net gains
(but not |ess than zero) and other incone frominvestnent assets
and activities in the investnment account to be attributed to this
state and included in the nunerator is determ ned by nultiplying
all such inconme fromsuch assets and activities by a fraction, the
nunerator of which is the gross inconme fromsuch assets and
activities which are properly assigned to a regular place of
busi ness of the taxpayer within the state and the denom nator of

which is the gross incone fromall such assets and activities.
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(i1) The anpbunt of interest fromfederal funds
sol d and purchased and from securities purchased under resale
agreenents and securities sold under repurchase agreenents
attributable to this state and included in the nunmerator is
determ ned by multiplying the anmount described in subparagraph (i)
of paragraph (a) of this subsection (13) from such funds and such
securities by a fraction, the nunerator of which is the gross
income from such funds and such securities which are property
assigned to a regul ar place of business and the taxpayer within
this state and the denom nator of which is the gross incone from
all such funds and such securities.

(iii) The amount of interest, dividends, gains and
ot her incone fromtradi ng assets and activities, including but not
limted to assets and activities in the matched book, in the
arbitrage book and foreign currency transactions, but not
excl udi ng anounts described in subparagraphs (i) or (ii) of this
paragraph (c), attributable to this state and included in the
nunerator is determned by multiplying the anount described in
subpar agraph (ii) of paragraph (a) of this subsection (13) by a
fraction, the nunmerator of which is the gross incone from such
trading assets and activities which are properly assigned to a
regul ar place of business of the taxpayer within this state and
t he denom nator of which is the gross incone fromall such assets
and activities.

(d) If the taxpayer elects or is required by the
comm ssioner to use the nethod set forth in paragraph (c) of this
subsection (13), it shall use this nmethod on all subsequent
returns unl ess the taxpayer receives prior permssion fromthe
commi ssioner to use, or the comm ssioner requires a different
met hod.

(e) The taxpayer shall have the burden of proving that
an investnment asset or activity or trading asset or activity was

properly assigned to a regular place of business outside of this
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state by denonstrating that the day-to-day decisions regarding the
assets or activity occurred at a regular place of business outside
this state. Were the day-to-day decisions regarding an
i nvestnment asset or activity or trading asset or activity occur at
nore than one (1) regular place of business and one (1) such
regul ar place of business is in this state and one (1) such
regul ar place of business outside this state, such asset or
activity shall be considered to be |ocated at the regul ar place of
busi ness of the taxpayer where the investnent or trading policies
or guidelines with respect to the asset or activity are
established. Unless the taxpayer denonstrates to the contrary,
such policies and guidelines shall be presuned to be established
at the commercial domcile of the taxpayer.

(14) The nunerator of the receipts factor includes all other

recei pts pursuant to the rules adopted by the comm ssi on.

(15) Al receipts which woul d be assigned under this section
to a state in which the taxpayer is not taxable shall be included
in the nunerator of the receipts factor, if the taxpayer's
commercial domcile is in this state.

SECTION 6. Section 27-8-3, M ssissippi Code of 1972, is
amended as foll ows:

27-8-3. (1) For purposes of this chapter, the foll ow ng
ternms shall have neani ngs ascribed bel ow

(a) "C corporation” neans a corporation which is not an
S corporation.

(b) "Code" neans the Internal Revenue Code of 1986, as
anended and as applicable to the taxable period; references to
sections of the Code shall be deened to refer to correspondi ng
provi sions of prior and subsequent federal tax |aws.

(c) "lIncone attributable to the state" neans itens of
i nconme, |oss, deduction or credit of the S corporation apportioned
to this state under Section 27-7-23(c)(2) or allocated to this

state under Section 27-7-23(c)(3).
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(d) "lInconme not attributable to the state" neans al
items of incone, |oss, deduction or credit of the S corporation
ot her than incone attributable to the state.

(e) "Post-termnation transition period" neans that
period defined in Section 1377(b)(1) of the Code.

(f) "Pro rata share" means the portion of any item
attributable to an S corporation shareholder for a taxable period
determned in the manner provided in, and subject to any election
made under, Section 1377(a) or 1362(e), as the case may be, of the
Code.

(g) "S corporation” neans a corporation for which a
valid el ection under Section 1362(a) of the Code is in effect.

(h) "Taxabl e period" nmeans any taxabl e year or portion
of a taxable year during which a corporation is an S corporation.
(2) Except as otherw se expressly provided or clearly

appearing fromthe context, any termused in this chapter shal
have the sane neaning as when used in a conparable context in the
Code, or in any statute relating to federal inconme taxes, in
effect for the taxable period. Due consideration shall be given
inthe interpretation of this chapter to applicable sections of
the Code in effect fromtinme to tine and to federal rulings and
regul ations interpreting such sections, provided such Code,
rulings and regul ati ons do not conflict with the provisions of
this chapter.

SECTION 7. Section 27-13-13, M ssissippi Code of 1972, is
amended as fol |l ows:

27-13-13. (1) In the case of organizations doi ng business
both within and wi thout M ssissippi, the value of the capital
enployed in this state shall be determ ned by first conputing the
rati o between (1) the real and tangible personal property owned in
M ssi ssi ppi and gross receipts from business carried on in
M ssissippi, and (2) the total real and tangi bl e personal property

owned and gross recei pts wherever |ocated and from wherever
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received. Said ratio then shall be applied to the total capital
stock, surplus, undivided profits and true reserves and the result
of that application shall be the capital enployed in this state.
Provi ded, however, that the anmpbunt of the determ ned capital in

M ssi ssippi shall in no case be |less than the assessed val ue of
the M ssissippi property of the organization for the year
preceding the year in which the return is due.

(2) (a) For the purpose of this section, for tax returns
for tax years ending before January 1, 1999, an organi zation which
uses a formula nmethod of apportionnment in making incone tax
returns to this state shall determne its gross receipts from
busi ness carried on in Mssissippi by applying to total unitary
receipts the ratio achieved, or which would be achieved, by such
formula and adding to the result of such application any
nonunitary M ssissippi receipts.

(b) For the purpose of this section, for tax returns
for tax years ending on or after January 1, 1999, the gross
recei pts of an organization that is required to use a formula
met hod of apportionnent in nmaking income tax returns to this state
shall be the sanme (both as to gross receipts from business carried
on in Mssissippi and gross recei pts wherever |ocated) as the
gross receipts (or sales) used for the receipts or sales factor in
t he applicable inconme tax fornula. However, gross receipts from
busi ness carried on in Mssissippi, for the purposes of this
section, shall also include any receipts fromthe taxpayer's
busi ness operations which are not apportioned but rather are
directly allocated or assigned to this state. |If the taxpayer is
required to use a formul a nmethod of apportionnent in making incone
tax returns which does not have a receipts or sales factor, then
the receipts factor for the franchise tax fornula shall be
determ ned by regul ation of the conm ssion.

(c) For purposes of this section, for tax returns for

tax years ending on or after Decenber 31, 2001, the ratio
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described in subsection (1) of this section shall include al

gross receipts as specified in paragraph (b) of this subsection

and where a taxpayer owns a direct or indirect interest in a

flowthrough entity, the taxpayer shall include in the ratio its

portion of the flowthrough entity's (i) real and tangible

personal property owned in M ssissippi and gross receipts from

busi ness carried on in Mssissippi, and (ii) total real and

tangi bl e property owned and gross recei pts wherever |ocated and

from wherever received. The taxpayer shall include its portion of

the flowthrough entity's assessed val ue of M ssi ssippi property

when determining its assessed value of M ssissippi property. A

flowthrough entity's real property, tangi bl e personal property,

gross recei pts and assessed val ue of property shall include its

portion of these sanme itens of any flowthrough entity in which it

owns a direct or indirect interest. For purposes of this section,

flowthrough entity is every formof organization other than a

corporation, association or joint stock conmpany or other

organi zati on which would qualify for exenption under Section

27-13-63 if the organization were a corporation, association or

j oi nt stock conpany.

SECTION 8. This act shall apply to taxable years begi nning
on or after January 1, 2001.
SECTION 9. This act shall take effect and be in force from

and after January 1, 2001.

H B. No. 1695 *HRO3/R2000PH*
01/ HRO3/ R2000PH ST: Incone taxation; revise recognition of
PAGE 55 (BS\LH income fromcasual sales of property by

install nent sales and certain other revisions.



