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HOUSE BI LL NO. 1264

AN ACT TO AMEND SECTI ON 25-1-85, M SSI SSI PPI CODE OF 1972, TO
PROVI DE VEH CLES FOR THE OFFI CE OF POST- CONVI CTI ON COUNSEL AND THE
OFFI CE OF CAPI TAL DEFENSE COUNSEL; TO AMEND SECTI ON 99-15-18,

M SSI SSI PPI CCDE OF 1972, TO AMEND COVPENSATI ON PROCEDURES | N
POST- CONVI CTI ON RELI EF CASES | NVOLVI NG THE DEATH PENALTY; TO AMEND
SECTI ONS 99-39-5 AND 99-39-23, M SSI SSI PPI CODE OF 1972, TO REVI SE
FI LI NG LI M TATI ONS FOR POST- CONVI CTI ON RELI EF | N CAPI TAL CASES AND
THE APPO NTMENT OF POST- CONVI CTI ON COUNSEL; TO AMEND SECTI ON
99-39-103, M SSI SSI PPl CODE OF 1972, TO REVI SE THE PERSONNEL OF
THE OFFI CE OF POST- CONVI CTI ON COUNSEL; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 25-1-85, M ssissippi Code of 1972, is
amended as foll ows:

25-1-85. The follow ng state departnents, agencies or
institutions are hereby all owed to purchase, own and operate, in
strict accordance with the provisions hereof, passenger vehicles

not to exceed the foll ow ng nunbers:

Ofice of the Attorney General .......... ... .. ... .. ........ 15
Agriculture and COMEBICE . . ... . it e e 23
Depart ment of Economi c and Community Devel opnent.......... 14
Experiment Stations............ .. ... 16
EXtensi on Service. ... ... .. 1
Forestry Conmmi SSIi ON. ... ...ttt e e e e 48
Departnment of Transportation............................. 115
Mlitary Department . ... ... ... .. . e e 5
Department of Corrections............. ... ..., 13
Parole Board. ......... ... 2
M ssi ssi ppi Departnent of Public Safety.................. 600
Division of Plant Industry........ ... ... .. . . . . . . . ... 23
State Board of Mental Health............ ... ... ... ... ...... 4
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East M ssissippi State Hospital ............. ... ... ........ 1
M ssissippi State Hospital ........ ... . ... .. .. . . . . .. .. ... ... 2

Al coholic Beverage Control Division of the

M ssissippi State Tax Commi SSiON. ....... ..., 30
Soil and Water Conservation ConmsSsion..................... 5
Ellisville State School ........ .. .. .. . . . .. . . . .. 1
North M ssissippi Retardation Center....................... 1
South M ssissippi Retardation Center....................... 1
Board of Health....... ... . . . . . . . 13
State G| and Gas Board. ........ ... ... ... 3

Each institution of higher |earning, for police
pur poses, except that the University of
Sout hern M ssi ssi ppi may have 6 and any

other institution with nore than 6, 000

students may have 4. ... ... ... . . 2
Wldlife, Fisheries and Parks............. .. . . . ... 60
Surplus Property Procurement Conmission.................... 4
State Tax Commi ssion-station Wagons. ....................... 2
State Tax Commi ssion-autonobiles............ .. .. ... ........ 6
M ssissippi Gaming CommMi SSIiON. ... ...t 60
Department of Environmental Quality....................... 12
Pear| River Valley Water Supply District................... 7
Pear| River Basin Developnent District..................... 2
Pat Harrison Waterway District......... ... .. ... ... . . ... .... 1

Departnent of Transportation -

Ofice of State Aid Road Construction................... 10
Tennessee- Tonbi gbee Wat erway Devel opnent Authority......... 2
Fair Comm SSI ON. . ... e e e 1

State Civil Defense O fice (including

communi cations vehicle)......... .. .. . . 4
Bureau of NarcCoOticCS......... ... .. i 167
M ssissippi State Port Authority at GQulfport............... 6
Tonbi gbee Water Supply District.......... ... ... .. .. ....... 3
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Board of Pharmacy. ... ...... . .. .. 4

Yellow Creek State Inland Port Authority................... 1
Boat and Water Safety Commission....................uoo.... 2
Departnment of Archives and History......................... 2
State Fire Fighters Acadeny (station wagon)................ 1
Ofice of Capitol Facilities - Capitol Police.............. 5
Ofice of Building, Gounds and Real Property.............. 1
State Veterans Affairs Board........... .. .. ... .. ... ... .... 15
Enpl oyment Security ConmiSSioON........ ..., 1
Forest Product Uilization Lab............ ... .. .. ... ........ 1
M ssissippi Board of Nursing............. ... ..o, 3
Certified Devel opnment Conpany of Mssissippi, Inc.......... 1
State Board of Medical Licensure............ .. .. .. .. ....... 5
M ssi ssi ppi Public Enpl oyees' Retirenment System ........... 4
M ssissippi Public Service Commission..................... 42
Department of Human ServicCes............ ... 3
Department of Rehabilitation Services...................... 4
Real Estate Comm SSIiON. ... ... ... 2
M ssi ssi ppi Library Conmi ssion - station wagons............ 5
Boswel | Regional Center.......... .. . . ... ... 1
Hudspeth Regional Center............ . . .. ... 1
North M ssissippi State Hospital ........................... 1
South M ssissippi State Hospital ........................... 1
Motor Vehicle CommiSSioN. ... ...... ... . 1
Ofice of the State Auditor......... ... .. .. ... 20
Division of Medicaid, Ofice of the Governor............... 3
Department of Marine RESOUIrCeS.............uiiiiunnnnnnn. 10
Central M ssissippi Residential Center..................... 1
Juvenile Rehabilitation Center......... ... ... ... . ... . ... .... 1
Department of Education............... .. .. ... 1
Ofice of the State Fire Marshal .......... ... .. ... ........ 15

Li quified Conpressed Gas Division of the

Department of Insurance............ ... 10
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Ofice of Capital Post-Conviction Counsel -station wagon.. ... 1

Ofice of Capital Defense Counsel-station wagons............ 2

Except as provided in Sections 25-1-77 through 25-1-93, no
state departnent, institution or agency shall purchase, operate or
mai ntai n any passenger vehicle out of any funds available for the
use of such departnent, institution or agency, unless sane has
been or may be donat ed.

For purposes of this section, "passenger vehicle" shall be
defined as a vehicle which is designed to transport four (4) or
nore persons and/ or provides adequate seating for at |east four
(4) persons. The ternms "luxury vehicle," "full-size vehicle,"
"utility vehicle"” and "carryall vehicle" shall be as defined by
t he industry.

Not hing in Sections 25-1-77 through 25-1-93 shall be
construed to prohibit agencies, departnents and institutions from
pur chasi ng and operating passenger vehicles when used excl usively
to transport patients, prisoners, students, faculty or staff of
state institutions, blind and sighted enpl oyees essential to
operate blind training prograns or material, products and
client-trainees in the sheltered workshop program or booknobil es.
The superintendents of the Colunbia Training School and Cakl ey
Trai ni ng School and the Conm ssioner of Corrections, or staff
menbers designated by them may use such passenger vehicles for
ot her official functions and operations of those institutions at
their discretion. Passenger vehicles or simlar vehicles used for
any ot her purposes shall be considered as autonobiles and subject
to the restrictions set forth in the aforesaid sections.

In addition to the notor vehicles authorized to be owned and
operated by the M ssissippi Departnent of Public Safety, said
departnent is also authorized to receive, own and operate speci al
pur pose notor vehicles to be used solely in investigations.

O the notor vehicles authorized to be owned and operated by

the M ssissippi H ghway Safety Patrol, no nore than twenty-one
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(21) vehicles may be kept for use by adm nistrative personnel of

t he patrol whose principal duties are perfornmed at the H ghway

Saf ety Patrol Headquarters Building and the Drivers' License

Exam ning Station in H nds County to commute to and fromthe

resi dence of said personnel to the office at which such duties are
regul arly perforned.

O the notor vehicles authorized to be owned and operated by
the M ssissippi Departnment of Transportation, not nore than five
(5) vehicles may be kept for use by adm nistrative personnel of
t he departnent to commute between their residences and the offices
at which their duties are regularly performed. The executive
director of the departnent is authorized to allow additional
departnment personnel to commute to and fromtheir residences in
departnent vehicles due to the nature of their job and for the
safety of the traveling public.

O the notor vehicles authorized to be owned and operated by
the State Tax Comm ssion, no nore than four (4) vehicles may be
kept for use by adm ni strative personnel whose principal duties
are perfornmed at State Tax Conm ssion offices in H nds County to
commute to and fromthe residence of said personnel to the office
at which such duties are regularly perforned.

The provisions of Chapter 226, Laws of 1964, remain in force
and are not affected by this section.

Any state officer, enployee or board nenber who viol ates any
of the foregoing provisions of Sections 25-1-77 through 25-1-85
shall be liable on his or her official bond for the total anount
of the purchase price of the passenger vehicle, plus the total
anount of funds expended in violation of said sections for the
operating costs of such vehicle.

SECTION 2. Section 99-15-18, M ssissippi Code of 1972, is
anmended as foll ows:

99-15-18. (1) Counsel enployed by an office funded by the

State of M ssissippi or any county shall receive no conpensation
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or expenses for representation of a party seeking post-conviction
relief while under a sentence of death other than the conpensation
attendant to his office.

(2) Unless enployed by such an office, counsel appointed to
represent a party seeking post-conviction relief while under a
sentence of death shall be paid at an hourly rate not to exceed
ei ghty percent (80% of the hourly rate allowed in the United
States District Courts of the Northern and Southern Districts of
M ssissippi to attorneys appointed to represent defendants seeking
habeas corpus relief.

(3) Counsel shall submt to the trial court, once each

nonth, an interiminvoice. Conpensation earned and rei nbursabl e

expenses incurred each nonth shall be clainmed on an interim

i nvoi ce submtted no later than the fifteenth day of the foll ow ng

nmonth, or the first business day thereafter. All interimvouchers

shal |l be supported by detailed and item zed tine and expense

statenents. The trial court shall review the interiminvoices

when submtted and will authorize conpensation to be paid for

seventy-five percent of the approved nunber of hours. The court

shall al so authorize for paynent all reinbursabl e expenses,

i ncluding fees and expenses of experts and of investigators,

reasonably incurred. At the conclusion of the state

post-convi ction representation, counsel shall submt a final

voucher seeking paynent for representati on provided during the

final interimperiod. The final invoice shall also set forth in

detail the tinme and expenses clainmed for the entire case,

including all docunentation. Counsel shall reflect al

conpensati on and rei nbursenent previously received on the

appropriate line of the final invoice. Upon review and approval

of the final invoice, the trial court shall authorize conpensation

to be paid for the approved nunber of hours provided during the

final interimperiod, for all reasonabl e expenses reasonably

incurred during the final interimperiod, and for the withheld
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twenty-five percent (25% of hours approved in prior interim

peri ods.

(4) Al interiminvoices will be maintai ned under seal

during the pendancy of state post-conviction proceedi ngs. Upon

subm ssi on by defendant's counsel of a final invoice, the trial

court shall unseal the interiminvoices unless the trial court

determ nes that petitioner's interests require alimted

disclosure. In determining whether limted disclosure is

appropriate, the trial court shall consider the need (i) to

protect the petitioner's 5th anendnent right agai nst

self-incrimnation; (ii) to protect the petitioner's 6th anendnent

right to effective assistance of counsel; (iii) the petitioner's

attorney-client privilege; (iv) the work product privilege of the

petitioner's counsel; (v) the safety of any person; (vi) whether

petitioner intends to seek federal habeas corpus relief; and (vii)

any other interest that justice nmay require.

(5) Prior to paynent of any fees in a case in excess of
Seven Thousand Five Hundred Dol lars ($7,500.00) or expenses of
i nvestigation and experts in excess of Two Thousand Fi ve Hundred
Dol l ars ($2,500.00), the application for such fees and expenses
will be submtted to the Supreme Court for review of the award of
the convicting court. |If counsel believes that the court has
failed to all ow reasonabl e conpensati on, counsel may petition the
Supreme Court for review |If counsel is appointed in successive
post - convi ction proceedi ngs, such counsel shall receive reasonable
conpensati on considering the services perforned.

(6) The trial court shall also, upon petition by the party
seeki ng post-conviction relief, authorize additional nonies to pay
for investigative and expert services that are reasonably
necessary to adequately litigate the post-conviction clainms. The
initial petition for such expenses shall present a credible
estimate of anticipated expenses, and such estinmate shall be

updated fromtinme to tinme as needed to informthe court of the
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status of such expenses. Paynent of such expenses shall be nade
fromfunds in the Special Capital Post-Conviction Counsel Fund.
SECTION 3. Section 99-39-5, M ssissippi Code of 1972, is
anmended as foll ows:
99-39-5. (1) Any prisoner in custody under sentence of a
court of record of the State of M ssissippi who clains:

(a) That the conviction or the sentence was inposed in
violation of the Constitution of the United States or the
Constitution or |aws of M ssissippi;

(b) That the trial court was without jurisdiction to
I npose sent ence,;

(c) That the statute under which the conviction and/or
sentence was obtained is unconstitutional;

(d) That the sentence exceeds the maxi mum aut hori zed by
I aw;

(e) That there exists evidence of material facts, not
previously presented and heard, that requires vacation of the
conviction or sentence in the interest of justice;

(f) That his plea was made involuntarily;

(g) That his sentence has expired; his probation,
parol e or conditional release unlawfully revoked; or he is
otherwi se unlawfully held in custody;

(h) That he is entitled to an out-of-tinme appeal; or

(i) That the conviction or sentence is otherw se
subject to collateral attack upon any grounds of alleged error
her et of ore avail abl e under any conmon | aw, statutory or other
wit, notion, petition, proceeding or renedy; nmay file a notion to
vacate, set aside or correct the judgnent or sentence, or for an
out-of-tinme appeal.

(2) A notion for relief under this chapter shall be nade
within three (3) years after the tinme in which the prisoner's
direct appeal is ruled upon by the Suprenme Court of M ssissipp

or, in case no appeal is taken, within three (3) years after the
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time for taking an appeal fromthe judgnment of conviction or
sentence has expired, or in case of a guilty plea, within three
(3) years after entry of the judgnent of conviction. Excepted
fromthis three-year statute of limtations are those cases in

whi ch the prisoner can denonstrate either that there has been an

i nterveni ng decision of the Supreme Court of either the State of

M ssi ssippi or the United States which would have actual ly
adversely affected the outconme of his conviction or sentence or
that he has evidence, not reasonably discoverable at the tine of
trial, which is of such nature that it would be practically

concl usive that had such been introduced at trial it would have
caused a different result in the conviction or sentence. Likew se
excepted are those cases in which the prisoner clains that his
sentence has expired or his probation, parole or conditional

rel ease has been unlawfully revoked. Likew se excepted are
filings for post-conviction relief in capital cases which shall be

made within one (1) year upon judgnent of death becom ng final and

a wit of certiorari to the United States Suprene Court having

been denied of the tinme for filing such petition having expired.

(3) This notion is not a substitute for, nor does it affect,
any renedy incident to the proceeding in the trial court, or
direct review of the conviction or sentence.

(4) Proceedings under this article shall be subject to the
provi sions of Section 99-19-42.

SECTION 4. Section 99-39-23, Mssissippi Code of 1972, is
amended as fol |l ows:

99-39-23. (1) If an evidentiary hearing is required the
j udge may appoint counsel for a petitioner who qualifies for the
appoi ntment of counsel under Section 99-15-15, M ssissippi Code of
1972.

(2) The hearing shall be conducted as pronptly as
practicable, having regard for the need of counsel for both

parties for adequate tinme for investigation and preparation.
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(3) The parties shall be entitled to subpoena w tnesses and
conpel their attendance, including, but not being limted to,
subpoenas duces tecum

(4) The court may receive proof by affidavits, depositions,
oral testinmony or other evidence and may order the prisoner
brought before it for the hearing.

(5) |If the court finds in favor of the prisoner, it shal
enter an appropriate order with respect to the conviction or
sentence under attack, and any supplenentary orders as to
rearrai gnnent, retrial, custody, bail, discharge, correction of
sentence or other matters that may be necessary and proper. The
court shall nake specific findings of fact, and state expressly
its conclusions of law, relating to each issue presented.

(6) The order as provided in subsection (5) of this section
or any order dism ssing the prisoner's notion or otherw se denying
relief under this article is a final judgnent and shall be
conclusive until reversed. It shall be a bar to a second or
successive notion under this article. Excepted fromthis
prohibition is a notion filed pursuant to Section 99-19-57(2),

M ssi ssi ppi Code of 1972, raising the issue of the convict's
supervening insanity prior to the execution of a sentence of
death. A dismssal or denial of a notion relating to insanity
under Section 99-19-57(2), M ssissippi Code of 1972, shall be res
judicata on the issue and shall |ikew se bar any second or
successive notions on the issue. Likew se excepted fromthis
prohibition are those cases in which the prisoner can denonstrate
either that there has been an intervening decision of the Suprene
Court of either the State of Mssissippi or the United States

whi ch woul d have actually adversely affected the outconme of his
conviction or sentence or that he has evidence, not reasonably

di scoverable at the tinme of trial, which is of such nature that it
woul d be practically conclusive that had such been introduced at

trial it would have caused a different result in the conviction or
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sentence. Likew se excepted are those cases in which the prisoner
clainms that his sentence has expired or his probation, parole or
conditional release has been unlawfully revoked.

(7) No relief shall be granted under this article unless the
prisoner proves by a preponderance of the evidence that he is
entitled to such.

(8) Proceedings under this section shall be subject to the
provi sions of Section 99-19-42.

(9) In cases resulting in a sentence of death and upon a
determ nation of indigence, appointnent of post-conviction counsel
shall be nmade by the O fice of Capital Post-Conviction Counse

upon order entered by the Suprene Court pronptly upon the judgnent

of death becoming final and a wit of certiorari to the United

States Suprene Court having been denied or the tine for filing

such petition having expired. The order shall direct the trial

court to imredi ately determ ne indigence and whether the i nmate
wi |l accept counsel.

SECTION 5. Section 99-39-103, M ssissippi Code of 1972, is
anmended as foll ows:

99-39-103. There is created the Mssissippi Ofice of
Capi tal Post-Conviction Counsel. This office shall consist of a

m ni num of three (3) and a maxi nrumof five (5) attorneys, a

m ni num of one (1) and a maxi num of three (3) investigators, one

(1) fiscal officer and a m ninmumof one (1) and a nmaxi nrum of two

(2) secretary/paralegals. One of those attorneys shall serve as
director of the office. The director shall be appointed by the
Chi ef Justice of the Supreme Court with the approval of a majority
of the justices voting, for a termof four (4) years, or until a
successor takes office. The remaining attorneys and other staff
shal | be appointed by the director of the office and shall serve
at the will and pleasure of the director. The director and al
other attorneys in the office shall either be active nenbers of

The M ssissippi Bar, or, if a nenber in good standing of the bar
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in another jurisdiction, be admtted to The M ssissippi Bar within

twel ve (12) nonths follow ng the commencenent of the person's

enpl oynent by the office. At least three (3) of the attorneys in

the office shall neet all qualifications necessary to serve as
post-convi ction counsel for persons under a sentence of death.
The director may be renoved fromoffice by the Chief Justice upon
finding that the director is not qualified under lawto serve as
post-conviction counsel for persons under sentences of death, has
failed to performthe duties of the office or has acted beyond the
scope of the authority granted by |aw for the office.

SECTION 6. This act shall take effect and be in force from
and after July 1, 2001.
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