M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By:

©CoOoO~NOUIT~WNE

Represent ative Franks To: Judiciary B

COW TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO. 1140

AN ACT TO AMEND SECTI ON 97-5-33, M SSI SSI PPI CODE OF 1972, TO
CLARI FY THAT THE USE OF THE | NTERNET TO EXPLO T CHI LDREN I S
UNLAWFUL; TO PROVI DE THAT | NTERNET SERVI CE PROVI DERS SHALL NOT BE
CRI M NALLY LI ABLE FOR THE ACTIONS OF A CUSTOMER | F THE PROVI DER
HAS NO KNOWLEDGE OF SUCH ACTI ONS; TO AMEND SECTI ON 97- 5- 35,

M SSI SSI PPl CODE OF 1972, TO REVI SE PENALTI ES FOR THE EXPLO TATI ON
OF CHI LDREN; TO AMEND SECTI ONS 97-19-11, 97-19-13, 97-19-21 AND
97-19-31, M SSISSI PPl CODE OF 1972, TO CLARI FY THAT THE USE OF
TELECOVMUNI CATI ON DEVI CES AND THE | NTERNET SHALL APPLY I N CREDI T
CARD FRAUD SI TUATI ONS; TO REVI SE PENALTI ES; TO AMEND SECTI ON
13-3-57, M SSI SSI PPl CODE OF 1972, IN CONFORM TY TO THE PROVI SI ONS
OF TH'S ACT; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 97-5-33, M ssissippi Code of 1972, is
amended as foll ows:

97-5-33. (1) No person shall, by any nmeans including
conmput er, cause or knowi ngly permt any child to engage in
sexual ly explicit conduct or in the sinmulation of sexually
explicit conduct for the purpose of producing any visual depiction
of such conduct.

(2) No person shall photograph, draw, sketch, film video
tape or otherw se depict or record a child engaging in sexually
explicit conduct or in the sinulation of sexually explicit
conduct .

(3) No person shall know ngly send, transport, transport

t hrough the Internet, any photograph, drawi ng, sketch, film video

tape or other visual depiction depicting a child engaging in
sexual ly explicit conduct.
(4) No person shall receive with intent to distribute,

distribute for sale, sell or attenpt to sell in any manner any

H B. No. 1140 *HR40/R1633CS* Gl/ 2
01/ HR40/ R1633CS
PAGE 1 (CIR BD)



31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63

phot ograph, draw ng, sketch, filmor video tape which depicts a
child engaging in sexually explicit conduct.

(5) No person shall possess any photograph, draw ng, sketch,
filmor video tape which depicts a child engaging in sexually
explicit conduct.

(6) An Internet service provider shall not be crimnally

liable for violations of this section by a custoner of such

provider if the provider has no know edge of the crimnal actions

of the customer.

SECTION 2. Section 97-5-35, M ssissippi Code of 1972, is
anmended as foll ows:

97-5-35. Any person who viol ates any provision of Section
97-5-33 shall be guilty of a felony and upon conviction shall pay
a fine of not |l ess than Twenty-five Thousand Dol | ars ($25, 000. 00)
nor nore than One Hundred Thousand Dol |l ars ($100, 000.00) and shal
be inprisoned for not |less than five (5) years nor nore than
twenty (20) years. Any person convicted of a second or subsequent
violation of Section 97-5-33 shall pay a fine of not |ess than
Seventy-five Thousand Dol |l ars ($75,000.00) and shall be inprisoned
not |less than ten (10) years nor nore than thirty (30) years.

SECTION 3. Section 97-19-11, M ssissippi Code of 1972, is
anmended as fol |l ows:

97-19-11. Any person who nekes or causes to be nade either

directly or indirectly any false statenent in witing or through

t el econmuni cati on devices or conputers with intent that it be

relied upon with respect to his identity or that of any other
person, firmor corporation, for the purpose of procuring the
i ssuance of a credit card is guilty of a m sdeneanor.

SECTION 4. Section 97-19-13, M ssissippi Code of 1972, is
amended as fol |l ows:

97-19-13. A person who takes a credit card fromthe person,
possessi on, custody or control of another by acts constituting

statutory |arceny, common |aw | arceny by trespassory taking,
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common | aw | arceny by trick, enbezzlenent, fal se pretense or

extortion, by the use of tel ecomuni cation devices or through the

I nternet or by any other nmethod known to the crimnal |aw of this
state, without the cardhol der's consent, or who, with know edge
that a credit card has been so taken, receives the credit card
with intent to use it or to sell it or to transfer it to a person
ot her than the issuer or the cardhol der or one authorized by him
toreceive it is guilty of credit card theft.

A person other than the issuer who sells a credit card or a
person who buys a credit card froma person other than the issuer
viol ates Sections 97-19-5 to 97-19-29.

Any person other than the issuer or cardhol der or nenbers of
his i mrediate famly who, during any consecutive twelve-nonth
period, receives two (2) or nore credit cards not issued in his
name and which cards he has reason to know were taken or retained
under circunstances which constitute credit card theft under this
section or a violation of Section 97-19-11 is considered to be in
viol ation of Sections 97-19-5 to 97-19-29.

SECTION 5. Section 97-19-21, M ssissippi Code of 1972, is
anmended as foll ows:

97-19-21. (1) It is unlawmful for any person, wth intent to
defraud the cardhol der, the issuer, a person or organization
provi di ng noney, goods, property, services or anything else of
val ue, or any other person, (a) to use a credit card or credit
card nunber obtained or retained in violation of Sections 97-19-5
to 97-19-29, or a credit card which he knows is forged, for the
pur pose of obtaining noney, goods, property, services or anything
el se of value, or (b) to obtain noney, goods, property, services
or anything else of value (i) by representing w thout the consent
of the cardholder that he is the holder of a specified card, or
(i1) by representing that he is the holder of a card when he has

reason to know that such card has not in fact been issued, or
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(iii) by representing that he has been authorized to use the
credit card or credit card nunber.

(2) It is unlawful for any person, with intent to defraud
t he cardhol der or issuer of a credit card used in the operation of
an automati ¢ unmanned cash di spensi ng machi ne, to use such card
for the purpose of obtaining noney from such nmachi ne.

(3) Any person convicted for a violation of subsection (1)
or (2) of this section shall be punished as follows:

(a) For a first offense of violating subsection (1) or
(2) of this section, whenever the value of the noney, goods,
property, services or other thing of value obtained or attenpted
to be obtained is I ess than One Hundred Dol l ars ($100.00), the
person conmtting the offense shall be punished by a fine not to
exceed One Thousand Dol | ars ($1, 000.00), or by inprisonnent in the
county jail for atermnot to exceed one (1) year, or by both such
fine and inprisonnent.

(b) For a second or subsequent offense of violating
subsection (1) or (2) of this section, whenever the value of the
noney, goods, property, services or other thing of val ue obtained
or attenpted to be obtained is I ess than One Hundred Dol l ars
($100.00), the person commtting the offense shall be guilty of a
felony and, upon conviction, shall be punished by a fine of not
| ess than One Hundred Dol lars ($100.00) nor nore than One Thousand
Dol  ars ($1,000.00), or by inprisonnent in the State Penitentiary
for a termnot to exceed five (5) years, or by both such fine and
i mpri sonmnent .

(c) \Wenever the value of the noney, goods, property,
services or other thing of value obtained or attenpted to be
obtained is One Hundred Dol l ars ($100.00) or nore, the person
commtting the offense, whether the offense is a first, second or
subsequent offense, shall be guilty of a felony and such person,
upon conviction, shall be punished as provided in paragraph (3)(b)

of this section.
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(4) For the purpose of determ ning the punishnment to be
i nposed under subsection (3) of this section, the value of al
noney, goods, property, services and other things of val ue
obtained or attenpted to be obtained by two (2) or nore uses of
the sane credit card shall be aggregated.

SECTION 6. Section 97-19-31, M ssissippi Code of 1972, is
anmended as foll ows:

97-19-31. (1) It shall be unlawful for any person know ngly
to obtain or attenpt to obtain credit, or to purchase or attenpt
to purchase any goods, property or service, by the use of any
false, fictitious, counterfeit or expired tel ephone nunber, credit
nunber or other credit device, or by the use of any tel ephone
nunber, credit nunber or other credit device of another w thout
the authority of the person to whom such nunber or device was
i ssued, or by the use of any tel ephone nunber, credit nunber,

| nt ernet account nunber or other credit device in any case where

such nunber or device has been revoked and notice of revocation
has been given to the person to whom i ssued.

(2) It shall be unlawful for any person to use or to assist
another to use a credit nunber or other credit device in
connection wth any fraudul ent schenme, neans or nethod with intent
to defraud the issuer of such credit nunmber or other credit
devi ce.

(3) It shall be unlawful for any person to obtain or attenpt
to obtain by the use of any false or fraudul ent schene, device,
means or nethod, tel ephone or tel egraph service or the
transm ssion of a nessage, signal or other communi cation by
t el ephone or tel egraph, or over tel ephone or tel egraph facilities.

(4) The word "notice" as used in subsection (1) of this
section shall be construed to include either notice given in
person or notice given in witing to the person to whomthe nunber
or device was issued. The sending of a notice in witing

personal |y signed by the issuer or his duly authorized agent or
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enpl oyee by registered or certified mail in the United States
mai |, duly stanped and addressed to such person at his | ast
address known to the issuer, shall be prinma facie evidence that
such notice was duly received.

(5) Any person who violates any provision of subsections
(1), (2) or (3) of this section is guilty of a m sdeneanor and
upon conviction shall be punished by a fine of not |less than Fifty
Dol I ars ($50.00) nor nore than Five Hundred Dollars ($500.00) or
i nprisonnment for not nore than one (1) year, or by both such fine
and i nprisonnent.

SECTION 7. Section 13-3-57, M ssissippi Code of 1972, is
anmended as foll ows:

13-3-57. Any nonresident person, firm general or limted
partnership, or any foreign or other corporation not qualified
under the Constitution and |aws of this state as to doi ng business
herein, who shall make a contract wth a resident of this state to
be perforned in whole or in part by any party in this state, or
who shall commit a tort in whole or in part in this state against

a resident or nonresident of this state, or who is engaged in

substantial and not isolated activity within the state, whether or

not the claimarises fromthat activity, shall by such act or acts

be deened to be doing business in Mssissippi and shall thereby be
subjected to the jurisdiction of the courts of this state.
Servi ce of summons and process upon the defendant shall be had or
made as i s provided by the Mssissippi Rules of Cvil Procedure.
Any such cause of action against any such nonresident, in the
event of death or inability to act for itself or hinself, shall
survive agai nst the executor, adm nistrator, receiver, trustee, or
any other selected or appointed representative of such
nonresi dent. Service of process or sumons may be had or nade
upon such nonresi dent executor, adm nistrator, receiver, trustee
or any other selected or appointed representative of such

nonresident as is provided by the Mssissippi Rules of Gvil
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Procedure, and when such process or sumons is served, nade or had
agai nst the nonresident executor, adm nistrator, receiver, trustee
or other selected or appointed representative of such nonresident
it shall be deemed sufficient service of such summobns or process
to give any court in this state in which such action may be fil ed,
in accordance with the provisions of the statutes of the State of
M ssi ssippi or the Mssissippi Rules of Gvil Procedure,
jurisdiction over the cause of action and over such nonresident
executor, admnistrator, receiver, trustee or other selected or
appoi nted representati ve of such nonresident insofar as such cause
of action is involved.

The provisions of this section shall |ikew se apply to any
person who is a nonresident at the tine any action or proceeding
i s commenced agai nst himeven though said person was a resident at
the tine any action or proceedi ng accrued agai nst him

SECTION 8. This act shall take effect and be in force from
and after July 1, 2001.
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