M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By:

©CoOoO~NOUIT~WNE

Repr esent ati ve Mody To: Judiciary A

HOUSE BI LL NO. 1023

AN ACT TO AMEND SECTI ONS 41-57-23, 93-9-9 AND 93-9-28,
M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT ANY PETI TI ON OR
COVPLAI NT TO MAKE CHANGES TO A BI RTH CERTI FI CATE RESULTI NG FROM A
JUDI CI AL DETERM NATI ON OF PATERNI TY SHALL | NCLUDE A CERTI FI ED COPY
OF THE BI RTH CERTI FI CATE I N QUESTI ON, TO REQUI RE EVERY S| GNATORY
TO A PATERNI TY ACKNOALEDGVENT TO BE NAMED A PARTY TO THE COURT
PROCEEDI NGS, TO REQUI RE ANY RESCI SSI ON OF A BI RTH CERTI FI CATE TO
BE FI LED WTH THE STATE DEPARTMENT OF HEALTH, TO REQUI RE A
CERTI FI ED COPY OF THE COURT DECREE ALTERI NG THE BI RTH CERTI FI CATE
TO BE FORWARDED TO THE STATE DEPARTMENT OF HEALTH AND TO PROVI DE
THAT I N THE EVENT THE COURT ORDERS THE BI RTH CERTI FI CATE TO BE
AMENDED, THE FATHER S NAME SHALL BE REMOVED FROM THE CERTI FI CATE
AND THE SURNAME OF THE CHI LD SHALL BE CHANCGED TO THE SURNAME OF
THE MOTHER;, AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 41-57-23, M ssissippi Code of 1972, is
anmended as foll ows:

41-57-23. (1) Any petition, bill of conplaint or other
proceeding filed in the chancery court to: (a) change the date of
birth by two (2) or nore days, (b) change the surnane of a child,
(c) change the surnane of either or both parents, (d) change the
birthpl ace of the child because of an error or om ssion of such
information as originally recorded or (e) nake any changes or
additions to a birth certificate resulting froma legitimation,
filiation or any changes not specifically authorized el sewhere by
statute, shall be filed in the county of residence of the
petitioner or filed in any chancery court district of the state if
the petitioner be a nonresident petitioner. |In all such

proceedi ngs, except as otherw se provided in subsection 2, the

State Departnment of Health shall be nmade a respondent therein, and

a certified copy of the petition, bill of conplaint or other

proceedi ng shall be forwarded to the State Departnent of Health.
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Process may be served upon the State Registrar of Vital Records.
The State Departnment of Health shall file an answer to all such
proceedings within the tine as provided by general |aw. The
provi sions of this section shall not apply to adoption

proceedi ngs. Upon receipt of a certified copy of a decree, which

authorizes and directs the State Departnent of Health to alter the

certificate, it shall conply with all of the provisions of such
decr ee.

(2) Any petition, bill of conplaint or other proceedings

filed in the chancery court to make any changes or additions to a

birth certificate resulting froma judicial determ nation of

paternity shall have attached to it as an exhibit a certified copy

of the birth certificate in question which shall have been issued

no nore than thirty (30) days prior to the filing of the petition,

bill of conplaint or other proceeding in order for the court to be

made aware of the information currently on the birth certificate.

In all such proceedings, the State Departnent of Health may be

made a respondent therein, and a certified copy of the petition,

bill of conplaint or other proceeding shall be forwarded to the

State Departnent of Health. |If made a respondent therein, process

may be served upon the State Registrar of Vital Records and the

State Departnent of Health shall file an answer to all such

proceedings within the tine as provided by general law. The

provi sions of this section shall not apply to adoption

proceedi ngs. Upon receipt of a certified copy of a decree, which

authorizes and directs the State Departnent of Health to alter the

certificate, it shall conply with all of the provisions of such

decree and the surnane of the child shall be that of the father,

unl ess the judgnent specifies otherw se.

(3) If achildis born to a nother who was not narried at
the tinme of conception or birth, or at any tine between conception
and birth, and the natural father acknow edges paternity, the nanme

of the father shall be added to the birth certificate if a
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notarized affidavit by both parents acknow edging paternity is
received on the form prescribed or as provided in Section 93-9-9.
The surnanme of the child shall be that of the father except that
an affidavit filed at birth by both |isted nother and father may
alter this rule. In the event the nother was married at the tine
of conception or birth, or at any tine between conception and
birth, or if a father is already listed on the birth certificate,
action nust be taken under Section 41-57-23(1) to add or change
t he nane of the father.

(4) (a) A signed voluntary acknow edgnent of paternity is

subject to the right of any signatory to comrence proceeding to

resci nd the acknow edgnent within the earlier of:

(1) Sixty (60) days; or

(i1i) The date of a judicial proceeding relating to
the child, including a proceeding to establish a support order, in
which the signatory is a party.

(b) After the expiration of the sixty-day period

specified in subsection (3)(a)(i) of this section, a signed
vol untary acknowl edgnent of paternity may be chall enged in court
only on the basis of fraud, duress, or material m stake of fact,
wi th the burden of proof upon the challenger; the |egal
responsibilities, including child support obligations, of any
signatory arising fromthe acknow edgnent may not be suspended
during the pendency of the challenge, except for good cause shown.

(c) Every signatory to an acknow edgnent of paternity

nmust be nmade a party to a proceeding to rescind or chall enge the

acknow edgnent. For the purpose of rescission of or challenge to

an acknow edgnent of paternity, a signatory subnmits to persona

jurisdiction of this state by signing the paternity acknow edgnent

rescission and filing the docunent with the State Departnent of

Health. A proceeding to rescind or to chall enge an acknow edgnent

of paternity nust be conducted in the sane manner as a proceedi ng

to adj udi cate parentage under Section 93-9-9. Except for good
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cause shown, during the pendency of a proceeding to rescind or

chal | enge an acknow edgnent of paternity, the court may not

suspend the legal responsibilities of a signatory arising from an

acknow edgnent, including the duty to pay child support.

(d) At the conclusion of a proceeding to rescind or

chal | enge an acknow edgnent of paternity, the court shall order

the State Departnent of Health to amend the birth record of the

child, if appropriate. In the event the court orders the birth

record of the child to be anended, the father's nane shall be

renoved fromthe birth record and the surnane of the child shal

be changed to the surnane of the nother, unless the judgnent

speci fies ot herw se.

SECTION 2. Section 93-9-9, M ssissippi Code of 1972, is
anmended as foll ows:

93-9-9. (1) Paternity may be determ ned upon the petition
of the nother, or father, the child or any public authority
chargeable by law with the support of the child; provided that
such an adjudication after the death of the defendant nust be nade

only upon clear and convincing evidence. 1n all such proceedi ngs,

a certified copy of the birth certificate in question which shal

have been issued no nore than thirty (30) days prior to the filing

of the petition, bill of conplaint or other proceeding shall be

attached as an exhibit to such pleading in order for the court to

be nmade aware of the information currently on the birth

certificate. |If paternity has been |lawmfully determ ned, or has

been acknow edged in witing according to the laws of this state,
the liabilities of the noncustodial parent nay be enforced in the
sanme or other proceedings by the custodial parent, the child, or
any public authority which has furnished or may furnish the
reasonabl e expenses of pregnancy, confinenent, education,
necessary support and mai ntenance, and nedical or funeral expenses
for the custodial parent or the child. The trier of fact shal

receive without the need for third-party foundation testinony
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certified, attested or sworn docunentation as evidence of (a)
childbirth records; (b) cost of filing fees; (c) court costs; (d)
services of pro cess fees; (e) mailing cost; (f) genetic tests and
testing fees; (g) the departnent's attorney's fees; (h) in cases
where the state or any of its entities or divisions have provided
medi cal services to the child or the child s nother, all costs of
prenatal care, birthing, postnatal care and any ot her nedi cal
expenses incurred by the child or by the nother as a consequence
of the nother's pregnancy or delivery; and (i) funeral expenses.
However, proceedi ngs hereunder shall not be instituted by the
Departnment of Human Services after the child has reached the age
of eighteen (18) years but proceedings may be instituted by a
private attorney at any time until such child attains the age of
twenty-one (21) years unless the child has been emanci pated as
provided in Section 93-5-23 and Section 93-11-65. In the event of

court determ ned paternity, a certified copy of the decree shal

be forwarded to the State Departnent of Health, authorizing and

directing the State Departnent of Health to alter the birth

certificate of the child in conpliance with all the provisions of

such decree, and the surnane of the child shall be that of the

father, unless the judgnment specifies otherw se.

(2) If the alleged father in an action to determ ne
paternity to which the Departnent of Human Services is a party
fails to appear for a schedul ed hearing after having been served
W th process or subsequent notice consistent with the Rul es of
Cvil Procedure, his paternity of the child(ren) shall be
established by the court if an affidavit sworn to by the nother
averring the alleged father's paternity of the child has
acconpani ed the conplaint to determne paternity. Said affidavit
shal |l constitute sufficient grounds for the court's finding of the
all eged father's paternity without the necessity of the presence
or testinony of the nother at the said hearing. The court shall,

upon notion by the Departnent of Human Services, enter a judgnent
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of paternity. Any person who shall willfully and know ngly file a
false affidavit shall be subject to a fine of not nore than One
Thousand Dol | ars ($1, 000. 00) .

(3) Upon application of both parents to the State Departnent

of Health and receipt by the State Departnent of Health of a sworn

acknow edgenent of paternity executed by both parents subsequent
to the birth of a child born out of wedl ock, the birth certificate
of the child shall be anended to show such paternity if paternity
is not shown on the birth certificate. Upon request of the
parents for the legitimzation of a child under this section, the
surnane of the child shall be changed on the certificate to that
of the father.

(4) (a) A signed voluntary acknow edgnent of paternity is
subject to the right of any signatory to rescind the
acknow edgnent within the earlier of:

(1) Sixty (60) days; or
(i1i) The date of a judicial proceeding relating to
the child, including a proceeding to establish a support order, in
which the signatory is a party.
(b) After the expiration of the sixty-day period

specified in subsection (4) (a) (i) of this section, a signed
vol untary acknowl edgnent of paternity may be chall enged in court
only on the basis of fraud, duress, or material m stake of fact,
wi th the burden of proof upon the challenger; the |egal
responsibilities, including child support obligations, of any
signatory arising fromthe acknow edgnent may not be suspended
during the pendency of the challenge, except for good cause shown.

(c) Every signatory to an acknow edgnent of paternity

nust be nmade a party to a proceeding to rescind or chall enge the

acknow edgnent. For the purpose of rescission of or challenge to

an acknow edgnent of paternity, a signatory subnmits to persona

jurisdiction of this state by signing the paternity acknow edgnent

rescission and filing the docunent with the State Departnent of
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Health. A proceeding to rescind or to chall enge an acknow edgnent

of paternity nust be conducted in the sane manner as a proceedi ng

to adj udi cate parentage under Section 93-9-9. Except for good

cause shown, during the pendency of a proceeding to rescind or

chal | enge an acknow edgnent of paternity, the court may not

suspend the legal responsibilities of a signatory arising from an

acknow edgnent, including the duty to pay child support.

(d) At the conclusion of a proceeding to rescind or

chal | enge an acknow edgnent of paternity, the court shall order

the State Departnent of Health to amend the birth record of the

child, if appropriate. In the event the court orders the birth

record of the child to be anended, the father's nane shall be

renoved fromthe birth record and the surnane of the child shal

be changed to the surnane of the nother, unless the judgnent

speci fi es ot herw se.

SECTION 3. Section 93-9-28, M ssissippi Code of 1972, is
anmended as foll ows:

93-9-28. (1) The Mssissippi State Departnent of Health in
cooperation with the M ssissippi Departnent of Human Services
shal |l develop a form and procedure which may be used to secure a
vol untary acknowl edgenent of paternity fromthe nother and father
of any child born out of wedlock in Mssissippi. The form shal
clearly state on its face that the execution of the
acknow edgenent of paternity shall result in the sane | egal effect
as if the father and nother had been married at the tinme of the
birth of the child. Wen such form has been conpl eted according
to the established procedure and the signatures of both the nother
and father have been notarized, then such voluntary
acknow edgenent shall constitute a full determ nation of the |egal
parentage of the child. The conpleted voluntary acknow edgenent
of paternity shall be filed with the Bureau of Vital Statistics of

the M ssissippi State Departnent of Health. The name of the
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father shall be entered on the certificate of birth upon receipt
of the conpleted voluntary acknow edgenent.
(2) (a) A signed voluntary acknow edgnent of paternity is

subject to the right of any signatory to rescind the
acknow edgnent within the earlier of:

(1) Sixty (60) days; or

(i1i) The date of a judicial proceeding relating to
the child, including a proceeding to establish a support order, in
which the signatory is a party.

(b) After the expiration of the sixty-day period

specified in subsection (2) (a) (i) of this section, a signed
vol untary acknowl edgnent of paternity may be chall enged in court
only on the basis of fraud, duress, or material m stake of fact,
wi th the burden of proof upon the challenger; the | egal
responsibilities, including child support obligations, of any
signatory arising fromthe acknow edgnent may not be suspended
during the pendency of the challenge, except for good cause shown.

(c) Every signatory to an acknow edgnent of paternity

nust be nmade a party to a proceeding to rescind or chall enge the

acknow edgnent. For the purpose of rescission of or challenge to

an acknow edgnent of paternity, a signatory subnmits to persona

jurisdiction of this state by signing the paternity acknow edgnent

rescission and filing the docunent with the State Departnent of

Health. A proceeding to rescind or to chall enge an acknow edgnent

of paternity nust be conducted in the sane manner as a proceedi ng

to adj udi cate parentage under Section 93-9-9. Except for good

cause shown, during the pendency of a proceeding to rescind or

chal | enge an acknow edgnent of paternity, the court may not

suspend the legal responsibilities of a signatory arising from an

acknow edgnent including the duty to pay child support.

(d) At the conclusion of a proceeding to rescind or

chal | enge an acknow edgnent of paternity, the court shall order

the State Departnment of Health to anmend the birth record of the
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child, if appropriate. In the event the court orders the birth

record of the child to be anended, the father's nane shall be

renoved fromthe birth record and the surnane of the child shal

be changed to the surnane of the nother, unless the judgenent

speci fies ot herw se.

(3) The Mssissippi State Departnent of Health and the
M ssi ssi ppi Departnent of Human Services shall cooperate to
establish procedures to facilitate the voluntary acknow edgenent
of paternity by both father and nother at the tinme of the birth of
any child born out of wedl ock. Such procedures shall establish
responsibilities for each of the departnments and for hospitals,
birthing centers, mdw ves, and/or other birth attendants to seek
and report voluntary acknow edgenents of paternity. In
establishing such procedures, the departments shall provide for
obtaining the Social Security account nunbers of both the father
and not her on voluntary acknow edgenents.

(4) Upon the birth of a child out of wedl ock, the hospital,
birthing center, mdwife or other birth attendant shall provide an
opportunity for the child s nother and natural father to conplete
an acknow edgenent of paternity by giving the nother and natural
father the appropriate forns and informati on devel oped through the

procedures established in subsection (3). The hospital, birthing

center, mdw fe or other birth attendant shall be responsible for
providing printed information, and audio visual material if
avai l able, related to the acknow edgenent of paternity, and shal
be required to provide notary services needed for the conpletion
of acknow edgenments of paternity. The information described above
shal |l be provided to the nother and natural father, if present and
identifiable, within twenty-four (24) hours of birth or before the
nother is released. Such information, including forns, brochures,
panphl ets, video tapes and other nedia, shall be provided at no

cost to the hospital, birthing center or mdw fe by the
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M ssi ssi ppi State Departnent of Health,

Services or other appropriate agency.

SECTI ON 4.

Thi s act shall

and after July 1, 2001.
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