M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By:

©CoOoO~NOUIT~WNE

Representative Martinson To:  Minicipalities

HOUSE BI LL NO. 988

AN ACT TO AUTHORI ZE MUNI CI PALI TI ES TO ADOPT CAPI TAL
| MPROVEMENT PLANS; TO AUTHORI ZE MUNI CI PALI TI ES TO | MPOSE
DEVELOPMENT | MPACT FEES ON DEVELOPMENT THAT REQUI RES THE
EXPANSI ON OF PUBLI C FACI LI TIES; TO PROVI DE FOR AN ADVI SORY
COMWM TTEE TO RECOMVEND LAND USE ASSUMPTI ONS, CAPI TAL | MPROVEMENTS
PLANS AND | MPACT FEES, AND PRCCEDURES FOR DO NG SAME;, TO REQUI RE
SUCH MUNI Cl PALI TI ES TO ADOPT AN ORDI NANCE I N OCRDER TO | MPCSE A
DEVELOPMENT | MPACT FEE; TO PROVI DE FOR COVPUTATI ON OF THE
PROPORTI ONATE SHARE OF COSTS FOR NEW PUBLI C FACI LI TI ES NEEDED TO
SERVE NEW GROMH AND DEVELOPMENT THAT RESULTS I N THE EXPANSI ON OR
CREATION OF PUBLIC FACILITIES; TO LIMT THE USES OF THE REVENUE
COLLECTED FROM A DEVELOPMENT | MPACT FEE TO THE | NCREASED COSTS OF
SERVI NG THE NEW GROMH AND DEVELOPMENT; AND FOR RELATED PURPOSES

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. This chapter shall be known and may be cited as

the "M ssissippi Devel opnent | npact Fee Act.”

SECTION 2. The Legislature finds that an equitable program

for planning and financing public facilities needed to serve new
grow h and devel opnent is necessary in order to pronote and
accomodat e orderly growth and devel opnent and to protect the
public health, safety and general welfare of the citizens of the
State of Mssissippi. It is the intent by enactnment of this
chapter to:

(a) Ensure that adequate public facilities are
avai l able to serve new growm h and devel opnent;

(b) Pronote orderly growth and devel opnment by
establishing uniform standards by which | ocal governnents may
require that those who benefit from new growth and devel opnent pay
a proportionate share of the cost of new public facilities needed

to serve new grow h and devel opnent;
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(c) Establish mninmmstandards for the adoption of
devel opnment i npact fee ordi nances by governnental entities;

(d) Ensure that those who benefit from new growth and
devel opnment are required to pay no nore than their proportionate
share of the cost of public facilities needed to serve new growth
and devel opnent and to prevent duplicate and ad hoc devel opnent
requi rements; and

(e) Enpower governnental entities which are authorized
to adopt ordi nances to inpose devel opnent inpact fees.

SECTION 3. As used in this chapter:

(a) "Affordable housing"” nmeans housing affordable to
famlies whose i ncones do not exceed eighty percent (80% of the
medi an i nconme for the service area or areas within the
jurisdiction of the governnmental entity.

(b) "Appropriate” neans to legally obligate by contract
or otherwi se commt to use by appropriation or other official act
of a governnental entity.

(c) "Capital inprovenents” neans inprovenents with a
useful life of ten (10) years or nore, by new construction or
ot her action, which increase the service capacity of a public
facility.

(d) "Capital inprovenent elenent” means a conponent of
a conprehensi ve plan adopted under Chapter 1, Title 17,

M ssi ssi ppi Code of 1972, which conponent neets the requirenents
of a capital inprovenents plan under this chapter.

(e) "Capital inprovenents plan"” nmeans a plan adopted
under this chapter that identifies capital inprovenents for which
devel opnment i npact fees may be used as a fundi ng source.

(f) "Developer"” nmeans any person or |legal entity
undert aki ng devel opnent.

(g) "Developnment” nmeans any construction or
installation of a building or structure, or any change in use of a

bui l di ng or structure, or any change in the use, character or
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appearance of |and, which creates additional demand and need for
public facilities.

(h) "Devel opnment approval” neans any witten
aut hori zation froma governnental entity which authorizes the
commencenent of a devel opnent.

(i) "Devel opnent inpact fee" or "inpact fee" neans a
charge or assessnent, for the paynent of noney, inposed by a
municipality or town, as a condition of devel opnent approval to

fund or pay for the proportionate share of the costs of capital

i nprovenents for new or expanded public facilities necessitated by

and attributable to the new devel opnent. This term does not
i ncl ude:

(i) A charge or fee to pay the admnistrative,
pl an review, or inspection costs associated with permts required
for devel opnent;

(ii1) Connection or hookup charges;

(iti) Availability charges for drainage, sewer,

water, or transportation charges for services provided directly to

t he devel opnent; or

(iv) Amounts collected froma developer in a

transaction in which the governnental entity has incurred expenses

in constructing capital inprovenents for the devel opnent if the
owner or devel oper has agreed to be financially responsible for
the construction or installation of the capital inprovenents,
unless a witten agreenent is nmade under Section 10 of this act
for credit or reinbursenent.

(j) "Devel opnent requirenent” means a requirenent
attached to a devel opnental approval or other governnental action
approving or authorizing a particul ar devel opnent project
including, but not limted to, a rezoning, which requirenent
conpel s the paynent, dedication or contribution of goods,

services, land, or noney as a condition of approval.
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(k) "Fee payer"” neans that individual or |egal entity
that pays or is required to pay a devel opnent inpact fee.

(I') "CGovernmental entity" neans a town or city of loca
government that is enpowered in this enabling | egislation to adopt
a devel opnent i npact fee ordi nance.

(m "Land use assunption” neans a description of the
service area and projections of |and uses, densities, intensities,
and popul ation in the service area over at |east a twenty-year
peri od.

(n) "Level of service" nmeans a neasure of the
rel ati onship between service capacity and service demand for
public facilities.

(o) "Manufactured honme" neans a structure, constructed
according to HUD FHA nobi |l e honme construction and safety
standards, transportable in one or nore sections, which, in the
traveling node, is eight (8) feet or nore in width or is forty
(40) body feet or nore in length, or when erected on site, is
three hundred twenty (320) or nore square feet, and which is built
on a permanent chassis and designed to be used as a dwelling with
or without a permanent foundation when connected to the required
utilities, and includes the plunbing, heating, air conditioning,
and el ectrical systens contained therein, except that such term
shal | include any structure which neets all the requirenents of
this subsection except the size requirenents and wth respect to
whi ch the manufacturer voluntarily files a certification required
by the Secretary of Housing and Urban Devel opnment and conplies
wi th the standards established under 42 USCS 5401, et seq.

(p) "Modular building" means any buil ding or building
conponent, other than a manufactured hone, which is constructed
according to standards contained in the Southern Standard Buil di ng
Code, as adopted or any anendnents thereto, which is of closed
construction and is either entirely or substantially prefabricated

or assenbled at a place other than the building site.
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(gq) "Present value" neans the total current nonetary
val ue of past, present, or future paynents, contributions or
dedi cati ons of goods, services, materials, construction or noney.

(r) "Project"” means a particul ar devel opnent on an
identified parcel of |and.

(s) "Project inprovenents” mean site inprovenents and
facilities that are planned and designed to provide service for a
particul ar devel opnent project and that are necessary for the use
and conveni ence of the occupants or users of the project.

(t) "Proportionate share" neans that portion of the
cost of systeminprovenents determ ned under Section 8 of this act
whi ch are proportionate to the service demands and needs of the
proj ect.

(u) "Public facilities" neans:

(i) Water supply production, treatnment, storage
and distribution facilities;

(i1) Wastewater collection, treatnent and disposal
facilities;

(tii) Roads, streets and bridges, including
rights-of-way, and traffic signals.

(iv) Stormwater collection, retention, detention,
treatnment and di sposal facilities.

(v) "Service area" neans any defined geographic area
identified by a governnental entity or by intergovernnental
agreenent in which specific public facilities provide service to
devel opmrent within the area defined, on the basis of sound
pl anni ng and/ or engi neering principals, or both.

(w) "Service unit" neans a standardi zed neasure of
consunption, use, generation or discharge attributable to an
i ndi vi dual unit of devel opnent cal cul ated in accordance with
general |y accepted engi neering and/or planning standards for a

particul ar category of capital inprovenents.
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"Service unit" does not include alterations nmade to existing
single fam |y homes.

(x) "Systeminprovenents,” in contrast to project
i nprovenents, neans capital inprovenents to public facilities
whi ch are designed to provide service to a service area.

(y) "Systeminprovenent costs" nmeans costs incurred for
construction or reconstruction of systeminprovenents, including
design, acquisition, engineering and other costs directly
attributable thereto. Systeminprovenent costs do not include:

(i) Construction, acquisition or expansion of
public facilities other than capital inprovenents identified in
the capital inprovenents plan

(i11) Repair, operation or maintenance of existing
or new capital inprovenents;

(ii1i) Upgrading, updating, expanding or replacing
exi sting capital inprovenents to serve existing devel opnent in
order to neet stricter safety, efficiency, environnental or
regul atory standards;

(iv) Upgrading, updating, expanding or replacing
exi sting capital inprovenents to provide better service to
exi sting devel opnent;

(v) Admnistrative and operating costs of the
governnmental entity;

(vi) Principal paynments and interest or other
finance charges on bonds or other indebtedness except financi al
obligations issued by or on behalf of the governnental entity to
finance capital inprovenents identified in the capital
i nprovenents plan

SECTION 4. Governnental entities which conply with the

requi renents of this chapter may inpose, by ordi nance, devel opnent
i npact fees specifically recognized in this act as a condition of

devel opnment approval on all devel opnents.
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(a) A devel opnent inpact fee shall not exceed a
proportionate share of the cost of systeminprovenents determ ned
in accordance with Section 8 of this act. Devel opnent inpact fees
shal | be based on actual systeminprovenent costs or reasonable
estimates of such costs supported by sound engi neering studies.

(b) A devel opnent inpact fee shall be cal culated on the
basis of |evels of service for public facilities adopted in the
devel opnment i npact fee ordinance of the governnental entity that
are applicable to existing devel opnent as well as new grow h and
devel opnment. The construction, inprovenent, expansion or
enl argenment of new or existing public facilities for which a
devel opnment inpact fee is inposed nust be directly attributable to
the capacity demands generated by the new devel opnent.

(c) A devel opnent inpact fee ordinance shall specify
the point in the devel opnent process at which the devel opnent
i npact fee shall be collected. The devel opnent inpact fee may be
collected no earlier than the final of a final plat, or the
i ssuance of a building permt or a manufactured honme installation
permt, or as may be agreed by the devel oper and the governnent al
entity.

(d) A devel opnent inpact fee ordinance shall be adopted
in accordance with the procedural requirenents of Section 7 of
this act.

(e) A devel opnent inpact fee ordinance shall include a
provision permtting individual assessnents of devel opnent i npact
fees under guidelines established in the ordi nance.

(f) A devel opnent inpact fee ordinance shall provide a
process whereby a governnmental entity shall provide a witten
certification of the anmount of devel opnent inpact fee(s) that are
due for a particular project, which shall establish the
devel opnment inpact fee for a period of five (5) years fromthe
date of the certification. The certification shall include an

expl anation of the cal culation of the inpact fee including an
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expl anation of factors considered under Section 8 of this act.
The certification shall also specify the systeminprovenent(s) for
which the inpact fee is intended to be used.

(g) A devel opnent inpact fee ordinance shall include a
provision for credits in accordance wth the requirenments of
Section 10 of this act.

(h) A devel opnent inpact fee ordinance shall include a
provi sion prohibiting the expenditure of devel opnent inpact fees
except in accordance with the requirenents of Section 11 of this
act .

(i) A devel opnent inpact fee ordi nance may provide for
the inmposition of a devel opnent inpact fee for system i nprovenent
costs incurred subsequent to adoption of the ordinance to the
extent that new growth and devel opnent will be served by the
system i nprovenents.

(Jj) A devel opnent inpact fee ordi nance may exenpt al
or part of a particul ar devel opnment project from devel opnent
i npact fees provided that such project is determned to create
af f ordabl e housing, provided that the public policy which supports
the exenption is contained in the governnental entity's
conprehensi ve plan and provided that the exenpt devel opnent's
proportionate share of systeminprovenents is funded through a
revenue source other than devel opnent inpact fees.

(k) A devel opnent inpact fee ordinance shall provide
t hat devel opnent inpact fees shall only be spent for the category
of systeminprovenents for which the fees were coll ected and
Wi thin the service area in which the project is |ocated.

(1) A devel opnent inpact fee ordi nance shall provide
for a refund of devel opnent inpact fees in accordance with the
requi rements of Section 12 of this act.

(m A devel opnent inpact fee ordinance shall establish
a procedure for tinely processing of applications for

determ nation by the governnental entity regardi ng devel opnent
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i npact fees applicable to a project, individual assessnent of
devel opnment inpact fees, and credits or reinbursements to be
al l owed or paid under Section 10 of this act.

(n) A devel opnent inpact fee ordinance shall provide
for appeal s regardi ng devel opnent inpact fees in accordance with
the requirenents of Section 13 of this act.

(o) A devel opnent inpact fee ordinance nust provide a
detail ed description of the nethodol ogy by which costs per service
unit are determ ned. The nethodol ogy nust include the follow ng
provi sions: The devel opnent inpact fee per service unit may not
exceed the anount determi ned by dividing the costs of the capital
i nprovenents described in Section 9 of this act, by the total
nunber of projected service units described in Section 9 of this
act. |If the nunber of new service units projected over a
reasonabl e period of tine is less than the total nunber of new
service units shown by the approved | and use assunptions at ful
devel opnment of the service area, the maxi muminpact fee per
service unit shall be calculated by dividing the costs of the part
of the capital inprovenents necessitated by and attributable to
the projected new service units described in Section 9 of this
act, by the total projected new service units described in that
section.

(p) A devel opnent inpact fee shall include a
description of acceptable |levels of service for system
i mprovenents.

(gq) A devel opnent inpact fee ordinance shall include a
schedul e of devel opnent inpact fees for various |and uses per unit
of devel opnent. The ordinance shall provide that a devel oper
shall have the right to elect to pay a project's proportionate
share of system i nprovenent costs by paynent of devel opnent i npact
fees according to the fee schedule as full and conpl ete paynent of
t he devel opnent project’'s proportionate share of system

i nprovenent costs, except as provided in Section 15 of this act.
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(r) After paynent of the devel opnent inpact fees or
execution of an agreenent for paynent of devel opnent inpact fees,
addi ti onal devel opnent inpact fees or increases in fees may not be
assessed unl ess the nunber of service units increases or the scope
or schedul e of the devel opnent changes. |In the event of an
increase in the nunber of service units or schedule of the
devel opment changes, the additional devel opnent inpact fees to be
i nposed are limted to the anount attributable to the additi onal
service units or change in scope of the devel opnent.

(s) No systemfor the calculation of devel opnent i npact
fees shall be adopted which subjects any devel opnent to doubl e
paynent of inpact fees.

(t) A devel opnent inpact fee ordinance shall exenpt
from devel opnent inpact fees the follow ng activities:

(1) Rebuilding the same anmount of floor space of a
structure which was destroyed by fire or other catastrophe,
providing the structure is rebuilt and ready for occupancy within
three (3) years of its destruction;

(i1) Renodeling or repairing a structure which
does not increase the nunber of service units;

(iiti) Replacing a residential unit, including a
manuf actured home, with another residential unit on the sane |ot,
provi ded that the nunber of service units does not increase;

(iv) Placing a tenporary construction trailer or
office on a |lot;

(v) Constructing an addition on a residential
structure which does not increase the nunber of service units; and

(vi) Adding uses that are typically accessory to
residential uses, such as tennis courts or clubhouse, unless it
can be clearly denonstrated that the use creates a significant
i npact on the capacity of systeminprovenents.

(u) A devel opnent inpact fee will be assessed for

installation of a nodular building or manufactured honme unl ess the
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fee payer can denonstrate by docunentation such as utility bills
and tax records, either:

(i) That a nodul ar building or manufactured home
was legally in place on the ot or space prior to the effective
date of the devel opnent inpact fee ordinance; or

(ii) That a devel opnent inpact fee has been paid
previously for the installation of a nodul ar buil ding,
manuf act ured hone or recreational vehicle on that same | ot or
space.

(v) A devel opnent inpact fee ordinance shall provide
for the calculation of a devel opnent inpact fee in accordance with
general ly accepted accounting principles. A devel opnent inpact
fee shall not be deened invalid because paynent of the fee may
result in an incidental benefit to owners or devel opers within the
service area other than the person paying the fee.

(w) A devel opnent inpact fee ordinance shall include a
description of acceptable |levels of service for system
i mprovenents.

SECTION 5. Governnental entities as defined in Section 3(I),

which are jointly affected by devel opnent are authorized to enter
into intergovernnental agreenents with each other for the purpose
of devel oping joint plans for capital inprovenents or for the

pur pose of agreeing to collect and expend devel opnent inpact fees
for systeminprovenments, or both, provided that such agreenent
conplies with all applicable state |laws. Governnental entities
are also authorized to enter into agreenents with the M ssissipp
Departnent of Transportation for the expenditure of devel opnent

i npact fees pursuant to a devel oper's agreenent under Section 15
of this act.

SECTION 6. (1) A governnental entity that is considering or

that has adopted a devel opnent inpact fee ordi nance shal

establish a devel opnent inpact fee advisory commttee, conposed of
not fewer than five (5), but no nore than seven (7), nenbers
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appoi nted by the governing authority of the governnental entity.
Menbers of the advisory commttee may not include el ected
officials or enployees of the governnental entity. At least forty
percent (40% of the nenbers nust be active in the business of
devel opnment, building, or other real estate related professional
wor K.

(2) An existing planning or planning and zoni ng conm Ssi on
may serve as the devel opnent inpact fee advisory commttee if the
menbership criteria in subsection (1) are net.

(3) The devel opnent inpact fee advisory commttee shal
serve in an advisory capacity and is established to:

(a) Assist the governnental entity in adopting |and use
assunpti ons;

(b) Review the capital inprovenents plan and proposed
amendnents, and file witten coments;

(c) Mnitor and evaluate inplenentation of the capital
i nprovenents pl an

(d) File periodic reports, at least annually, wth
respect to the capital inprovenents plan and report to the
governnmental entity any perceived inequities or inproprieties in
i npl enenting the plan or inposing the devel opnent inpact fees;

(e) Advise the governnental entity of the need to
update or revise |land use assunptions, capital inprovenents plan,
and devel opnent inpact fees; and

(f) Monitor and eval uate inplenentation of the
devel opnment inpact fee ordi nance and expenditure of inpact fees
pursuant thereto.

(4) The governnental entity shall nmake available to the
advi sory comm ttee, upon request, all financial and accounting
information, professional reports in relation to other devel opnent
and i nplenmentation of |and use assunptions, the capital
i nprovenents plan, and periodi c updates of the capital

i nprovenents plan
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(5) The governnental entity shall provide adm nistrative
support to the advisory commttee, to the extent necessary to
all ow the advisory conmttee to prudently and tinely allow the
commttee to performall of the functions described in this
section.

SECTION 7. (1) A developnent inpact fee shall be inposed by

a governnental entity in conpliance with the provisions set forth
in this section.

(2) A capital inprovenents plan shall be devel oped in
coordination wth the devel opnent inpact fee advisory conmttee
utilizing the | and use assunptions nost recently adopted by the
appropriate | and use planni ng agency or agenci es.

(3) At least one (1) public hearing shall be held to
consi der adoption, anmendnent, or repeal of a capital inprovenents
plan. Two (2) notices, at |east one (1) week apart, of the tineg,
pl ace and purpose of the hearing shall be published not |ess than
fifteen (15) nor nore than thirty (30) days before the schedul ed
date of the hearing, in a newspaper of general circulation within
the jurisdiction of the governnental entity. A second notice of
the hearing on adoption of the capital inprovenents plan,
contai ning the sanme information, shall be published in the sane
manner at |east seven (7) days before the schedul ed date of the
hearing. Such notices shall also include a statenent that the
governnental entity shall neake available to the public, upon
request, the follow ng: proposed |and use assunptions, a copy of
t he proposed capital inprovenents plan or anmendnents thereto, and
a statement that any nmenber of the public affected by the capital
i nprovenents plan or anmendnents shall have the right to appear at
the public hearing and present evidence regarding the proposed
capital inprovenents plan or anendnents. The governnental entity
shall send notice of the intent to hold a public hearing by mai
to any person who has requested in witing notification of the

hearing date at |least fifteen (15) days before the hearing date,
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provi ded that the governnmental entity may require that any person
maki ng such request renew the request for notification, not nore
frequently than once each year, in accordance with a schedul e
determ ned by the governnental entity, in order to continue

recei ving such notices.

(4) If the governnental entity nakes a material change in
the capital inprovenents plan or amendnent, further notice and
hearing shall be provided before the governnental entity adopts
the revision and notice of the proposed change given as set forth
subsection (3) of this section.

(5) Follow ng adoption of the initial capital inprovenents
pl an, a governnental entity shall conduct a public hearing to
consi der adoption of an ordinance authorizing the inposition of
devel opnment i npact fees or any anendnent thereof. Notice of the
hearing shall be provided in the sane manner as set forth in
subsection (3) of this section for adoption of a capital
i nprovenents plan

(6) Nothing contained in this section shall be constructed
to alter the procedures for adoption of an ordi nance by the
governnmental entity, except that a devel opnent inpact fee
ordi nance shall not be adopted as an energency neasure and shal
not take effect earlier than thirty (30) days subsequent to
adopti on.

SECTION 8. (1) Al devel opnent inpact fees shall be based

on a reasonabl e and equitable formula or nethod under which the
devel opnment i npact fee inposed does not exceed a proportionate
share of the costs incurred or to be incurred by the governnental
entity in providing new or expanded public facilities to serve the
new devel opnent. The proportionate share is the cost attributable
to the new devel opnent after the governnental entity considers the
following: (a) any appropriate credit, offset or contribution of
noney, dedication of |land, or construction of systeminprovenents;

(b) paynents reasonably anticipated to be nmade by or as a result
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of a new devel opnent in the formof user fees, debt service
paynents, or taxes of every type, which are dedicated for system
i nprovenents for which devel opnent inpact fees would otherw se be
i nposed; and (c) all other avail able sources of funding such
system i nprovenents.

(2) In determning the proportionate share of the cost of
system i nprovenents to be paid by the devel oper, the follow ng
factors at a mninumshall be considered by the governnental
entity inposing the devel opnent inpact fee.

(a) The cost of existing systeminprovenents within the
service area or areas;

(b) The nmeans by which existing systeminprovenents
have been fi nanced;

(c) The extent to which the new devel opnent wil |
contribute to the cost of systeminprovenments through taxation,
assessnent, or devel oper or |andowner contributions, or has
previously contributed to the cost of systeminprovenents through
devel oper or |andowner contribution;

(d) The extent to which the new devel opnent is required
to contribute to the cost of existing systeminprovenents in the
future

(e) The extent to which the new devel opnent shoul d be
credited for providing systeminprovenents, w thout charge to
ot her properties within the service area or areas;

(f) The time and price differential inherent in a fair
conparison of fees paid at different tines; and

(g) The availability of other sources of funding system
i nprovenents including, but not limted to, user charges, general
tax levies, intergovernnmental transfers, and special taxation.
The governnental entity shall develop a plan for alternative
sources of revenue.

(3) The governnental entity may not include in the

devel opnment and assessnent of a devel opnent inpact fee the
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expenses associated with the devel opnent or anendnent of a capital
i nprovenents plan or any other adm nistrative expenses associ at ed
wi th the establishnment and operation of a devel opnent inpact fee
program

(4) A developer may not be required to pay nore than his
proportionate share of the costs of the project or to oversize his
facilities for use of others outside of the project without fair
and conmensur ate conpensation, credit and/or reinbursenent being
made at the tinme paynent of the inpact fee is required of the
devel oper.

SECTION 9. (1) Each governnental entity intending to inpose

a devel opnent inpact fee shall first prepare a capital
i nprovenents plan

For governnental entities required to undertake conprehensive
pl anni ng under Chapter 1, Title 17, M ssissippi Code of 1972, such
capital inprovenents plan shall be prepared and adopted according
to the requirenments contained in Sections 17-1-1 through 17-1-27,
and shall be included as an el enent of the conprehensive plan.
The capital inprovenents plan shall be prepared by qualified
professionals in fields relating to finance, engineering, planning
and transportation. The persons preparing the plan shall consult
wi th the devel opnent inpact fee advisory committee.

The capital inprovenents plan shall contain all of the
fol | ow ng:

(a) A general description of all existing public
facilities and their existing deficiencies within the service area
or areas of the governnmental entity and a reasonable estinmate of
all costs and a plan to develop the funding resources related to
curing the existing deficiencies including, but not limted to,

t he upgradi ng, updating, inproving, expanding or replacing of such

facilities to nmeet existing needs and usage;
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(b) A commtnment by the governnental entity to use
ot her avail abl e sources of revenue to cure existing system
deficiencies where practical;

(c) An analysis of the total capacity, the | evel of
current usage, and comm tnents for usage of capacity of existing
capital inprovenents, which shall be prepared by a qualified
pr of essi onal planner and/or by a qualified engineer licensed to
perform engi neering services in this state;

(d) A description of the I and use assunptions by the
governnmental entity;

(e) A definitive table establishing the specific |evel
or quantity of use, consunption, generation or discharge of a
service unit for each category of systeminprovenents and an
equi val ency or conversion table establishing the ratio of a
service unit to various types of |and uses, including residential,
commercial, agricultural and industrial;

(f) A description of all systeminprovenents and their
costs necessitated by and attributable to new devel opnent in each
service area based on the approved | and use assunptions, to
provide a |l evel of service not to exceed the |evel of service
adopted in the devel opnent inpact fee ordi nance;

(g) The total nunmber of service units necessitated by
and attributable to new devel opnment within each service area based
on the approved | and use assunptions and cal cul ated in accordance
wi th generally accepted engineering or planning criteria;

(h) The projected demand for system i nprovenents
requi red by new service units projected over a reasonabl e period
of time not to exceed twenty (20) years, but no less than ten (10)
years;

(i) Identification of all sources and |levels of funding
avai l abl e to the governmental entity for the financing of the

system i nprovenents;
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(j) If the proposed systeminprovenents include the
i mprovenent of public facilities under the jurisdiction of the
State of M ssissippi or another governnental entity, then an
agreenent between governnental entities shall specify the
reasonabl e share of funding by each unit, provided the
governnmental entity authorized to inpose devel opnent inpact fees
shal |l not assume nore than its reasonabl e share of funding joint
i nprovenents, nor shall the agreenent permt expenditure of
devel opnment inpact fees by a governnental entity which is not
aut hori zed to inpose devel opnent inpact fees unless such
expenditure is pursuant to a devel oper agreenent under Section 15
of this act; and
(k) A schedule setting forth dates for conmencing and

conpl eting construction of all inprovenents identified in the
capital inprovenents plan

(2) The governnental entity inposing a devel opnent i npact
fee shall update the capital inprovenents plan at |east once every
five (5) years. The five-year period shall commence fromthe date
of the original adoption of the capital inprovenents plan. The
updating of the capital inprovenents plan shall be nade in
accordance wth procedures set forth in this section.

(3) The governnmental entity nust annually adopt a capital
i nprovenents plan budget.

(4) A statenent that devel opnent inpact fees shall not be
used to cure deficiencies in existing public facilities within the
service area or areas of the governmental entity.

SECTION 10. (1) 1In the calculation of devel opnent i npact

fees for a particular project, credit or reinbursenent shall be
given for the present value of any construction of system

i nprovenents or contribution or dedication of |and or noney
required by a governnental entity froma devel oper for system

i nprovenents of the category for which the devel opnent inpact fee

H B. No. 988 *HRO3/R1482*
01/ HRO3/ R1482
PAGE 18 (TB\LH)



585
586
587
588
589
590
591
592
593
594
595
596
597
598
599
600
601
602
603
604
605
606
607
608
609
610
611
612
613
614
615
616

is being collected. Credit or reinbursement shall not be given
for project inprovenents.

(2) If a developer is required to construct, fund or
contribute systeminprovenents in excess of the devel opnent
project's proportionate share of systeminprovenents costs, the
devel oper shall receive a credit on future inpact fees or be
rei nbursed at the devel oper's choice for such excess construction,
funding or contribution from devel opnent inpact fees paid by
future devel opment which inpacts the systeminprovenents
constructed, funded or contributed by the devel oper(s) or fee
payer .

(3) If credit or reinbursenent is due to the devel oper under
this section, the governnental entity shall enter into a witten
agreenent with the fee payer, negotiated in good faith, prior to
t he construction, funding or contribution. The agreenment shal
provide for the amount of credit or the ampunt, tinme and form of
rei mbur senent .

SECTION 11. (1) An ordinance inposing devel opnent i npact

fees shall provide that all devel opnent inpact fee funds shall be
mai ntained in interest-bearing accounts, wthin the capital
projects fund, for each category of system i nprovenents.

Accounting records shall be maintained for each category of system
i nprovenents and the service area in which the fees are coll ected.
I nterest earned on devel opnent inpact fees shall be considered
funds of the account on which it is earned, and shall be subject
to all restrictions placed on the use of devel opnent inpact fees
under the provisions of this chapter.

(2) Expenditures of devel opnent inpact fees shall be nmade
only for the category of systeminprovenents and within or for the
benefit of the service area for which the devel opnent inpact fee
was i nposed as shown by the capital inprovenents plan and as

authorized in this chapter. Devel opnent inpact fees shall not be
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used for any purpose other than systeminprovenent costs to create
addi tional inprovenents to serve new growh

(3) As part of its annual audit process, a governnental
entity shall prepare an annual report describing the anount of al
devel opnment i npact fees collected, appropriated, and spent during
the preceding year by category of public facility and service
ar ea.

(4) Collected devel opnent inpact fees nust be expended
within five (5) years fromthe date they were collected, on a
first-in, first-out (FIFO basis. Any funds not expended within
the prescribed tine(s) shall be refunded pursuant to Section 12 of
this act.

SECTION 12. (1) Any governnental entity which adopts a

devel opnment inpact fee ordinance shall provide for refunds upon
the request of an owner of property on which a devel opnent i npact
fee has been paid if:

(a) Service is available but not provided in accordance
with Section 11 of this act;

(b) A building permt or permt for installation of a
manuf actured home is denied or abandoned; or

(c) The governnental entity, after collecting the fee
when service is not available, has failed to appropriate and
expend the coll ected devel opnent inpact fees under Section 11 of
this act.

(2) Wen the right to a refund exists, the governnental
entity shall send a refund to the fee payer within ninety (90)
days after it is determ ned by the governnental entity that a
refund is due.

(3) A refund shall include a refund of interest at the rate
of interest earned on the inpact fees to be refunded.

(4) Any person entitled to a refund shall have standing to
bring suit in chancery court for a refund under the provisions of

this chapter if there has not been a tinely paynent of a refund
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under subsection (2) of this section, and if successful shall be
entitled to recover attorney fees and costs expended in bringing
Suit.

SECTION 13. (1) A governmental entity which adopts a

devel opnment i npact fee ordinance shall provide for admnistrative
appeal s by the devel oper or fee payer fromany discretionary
action or inaction by or on behalf of the governnental entity.

(2) A fee payer may pay a devel opnent inpact fee under
protest in order to obtain a devel opnent approval or buil ding
permt. A fee payer making such paynent shall not be estopped
fromexercising the right of appeal provided in this chapter, nor
shal | such fee payer be estopped fromreceiving a refund of any
anount deened to have been illegally collected.

(3) A governnmental entity which adopts a devel opnent i npact
fee ordi nance shall provide for nediation by a qualified
i ndependent party, upon voluntary agreenent by the fee payer and
the governnental entity, to address a di sagreenent related to the
i npact fee for proposed devel opnent. The ordi nance shall provide
the medi ation may take place at any tine during the appeals
process and participation in nediation does not preclude the fee
payer from pursing other renedies provided for in this act or
otherw se at |aw. The ordi nance shall provide that nediation
costs will be shared equally by the fee payer and the governnent al
entity.

(4) Any person or entity in or owning property within a
service area, and any organi zation, association, corporation
representing the interest of person(s) or entities owning property
within a service area, may file a declaratory judgnment action, in
chancery court in the county in which the municipality is |ocated,
to challenge the validity of the inpact fee, the anount or any
aspect of the adm nistration of an inpact fee ordi nance provided

for in this chapter.
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(5) A chancellor nay award reasonabl e attorney fees and
costs to the prevailing party in any action brought under this
section.

SECTION 14. A governnental entity may provide in a

devel opnment i npact fee ordinance the neans for collection of
devel opnment i npact fees, including, but not limted to:

(a) Additions to the fee for reasonable interest for
nonpaynment or |ate paynent;

(b) Wthholding of the building permt or other
governnental approval until the devel opnent inpact fee is paid;

(c) Wthholding of utility services until the
devel opnment inpact fee is paid; and

(d) Inposing liens on the real property affected for
failure to tinely pay a devel opnent inpact fee.

SECTION 15. (1) Nothing in this chapter shall prevent a

towmn or city fromrequiring a devel oper to construct reasonable
project inprovenments in conjunction with a devel opnent project,
otherwi se | awfully authorized by nunicipal ordinance and state
| aw.

(2) Nothing in this chapter shall be construed to prevent or
prohi bit private agreenents between property owners or devel opers,
the M ssissippi Departnent of Transportation or governnental
entities in regard to the construction or installation of system
i nprovenents or providing for credits or reinbursenents for system
i nprovenent costs incurred by a devel oper, including interproject
transfers of credits, or providing for reinbursenent for project
i nprovenents which are used or shared by nore than one (1)
devel opnment project.

(3) If it can be shown that a proposed devel opnent w |l have
a direct inpact on a public facility under the jurisdiction of a
public body or political subdivision of the State of M ssi ssippi,
then any such agreenent as provided for in subsection (2) of this

section, shall include a provision for the allocation of inpact
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fees collected fromthe devel oper for the inprovenent of the
public facility by the political subdivision affected.

(4) Nothing in this chapter shall be construed to create any
additional right to develop real property or dimnish the power of
towns or cities to regulate the orderly devel opnent of rea
property within their boundari es.

(5) Nothing in this chapter shall work to limt the use by
governnmental entities of the power of em nent domain or supersede
or conflict wwth requirenents or procedures authorized in state
| aw for | ocal inprovenent districts or general obligation bond
I ssues.

SECTION 16. (1) The provisions of this chapter shall not be

construed to repeal any existing |aws authorizing a governnental
entity to inpose fees or require contributions or property
dedi cations for capital inprovenents.

(2) Al existing ordinances inposing devel opnent inpact fees
shal | be brought into conformance with the provisions of this
chapter within one (1) year after the effective date of this
chapter. Inpact fees collected and devel oper agreenments entered
into before the expiration of the one-year period shall not be
invalid by reason of this chapter.

(3) After adoption of a devel opnent inpact fee ordinance, in
accordance with the provisions of this chapter, notw thstanding
any other provision of |aw, devel opnent requirenents for system
i nprovenents shall be inposed by governnental entities only by way
of devel opnent inpact fees inposed pursuant to and in accordance
with the provisions of this chapter.

(4) Notw thstandi ng any other provisions of this chapter,
that portion of a project for which a valid building permt has
been issued or construction has comrenced, prior to the effective
date of a devel opnent inpact fee ordinance, shall not be subject

to additional devel opnent inpact fees so long as the building
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permt remains valid or construction is conmenced and i s pursued
according to the terns of the permt or devel opnment approval.
SECTION 17. The provisions of this act shall be codified as
a separate chapter in Title 27, M ssissippi Code of 1972.
SECTION 18. This act shall take effect and be in force from
and after July 1, 2001.
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