M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By:

©CoOoO~NOUIT~WNE

Representative MCoy To:  \ays and Means

HOUSE BI LL NO. 757

AN ACT TO AMEND SECTI ON 27-61-9, M SSI SSI PPI CCDE OF 1972, TO
PROVI DE FOR THE | SSUANCE AND REVOCATI ON OF LI CENSES UNDER THE
| NTERNATI ONAL FUEL TAX AGREEMENT; TO AMEND SECTI ON 27-61-11,
M SSI SSI PPI CCDE OF 1972, TO DESI GNATE WHEN MOTOR CARRI ER FUEL TAX
REPORTS ARE TI MELY FI LED; TO DELETE REFERENCES TO REFUNDS AND
CERTAI N ADM NI STRATI VE PROVI SI ONS; TO AMEND SECTI ON 27-61-13,
M SSI SSI PPI CCDE OF 1972, TO SPECI FY THE PROCEDURE FOR USE OF
CREDI TS ON REPORTS FI LED UNDER THE | NTERNATI ONAL FUEL TAX
AGREEMENT; TO DELETE REFERENCES TO CREDI T CERTI FI CATES AND M NI MUM
PURCHASES; TO AMEND SECTI ON 27-61-15, M SSI SSI PPl CODE OF 1972, TO
CHANGE THE RECORD RETENTI ON PERI OD FROM THREE TO FOUR YEARS; TO
| NCLUDE REFERENCES TO PERSONS LI CENSED UNDER THE | NTERNATI ONAL
FUEL TAX AGREEMENT; TO PROVI DE FOR THE ASSESSMENT OF TAXES AND TO
PROVI DE A THREE YEAR LI M TATI ON PERI OD FOR ASSESSMENT OF TAXES; TO
AVEND SECTI ON 27-61-20, M SSI SSI PPl CCDE OF 1972, TO PROVI DE THAT
AN AGREEMENT ENTERED | NTO UNDER THE | NTERNATI ONAL FUEL TAX
AGREEMENT W LL NOT RESTRICT THE STATE I N CERTAIN MATTERS AND TO
PROVI DE THAT THE STATE TAX COW SSI ON MAY PARTI Cl PATE | N DATA
CLEARI NGHOUSES FOR THE EXCHANGE OF | NFORMATI ON, TO CODI FY SECTI ON
27-61-31, M SSISSIPPI CODE OF 1972, TO PROVI DE ADM NI STRATI VE
PROCEDURES FOR THE ASSESSMENT OF | NTEREST AND PENALTI ES UNDER THE
MOTOR CARRI ER FUEL TAX LAW5; TO CODI FY SECTI ON 27-61-33, TO
PROVI DE FOR THE REFUND OF TAXES ERRONEOUSLY COLLECTED UNDER THE
MOTOR CARRI ER FUEL TAX LAW5; TO CODI FY SECTI ON 27-61- 35,
M SSI SSI PPl CODE OF 1972, TO PROVI DE FOR APPEALS OF ACTS AND
ORDERS OF THE STATE TAX COMM SSI ON UNDER THE MOTOR CARRI ER FUEL
TAX LAW5; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 27-61-9, M ssissippi Code of 1972, is
amended as foll ows:

27-61-9. If the comm ssion approves the application and
bond, it shall issue to the applicant an interstate fuel use
permt which shall remain valid for the cal endar year in which it
was issued, to expire on Decenber 31 of that year. Al such
permts shall be revocable by the conm ssion upon ten (10) days
witten notice to the permttee, if the permttee fails or refuses

to conply with any of the terns or provisions of this chapter.
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A renewal permt for the follow ng cal endar year wll be
i ssued upon application if: the permt has not been revoked or
cancel l ed; all reports have been filed; and all taxes, penalties
and interest due have been paid. Any interstate fuel use permt
i ssued under the provisions of this section before March 12, 1993,
shal |l expire on Decenber 31, 1993.

| f the comm ssion approves an application filed under the

provisions of the International Fuel Tax Agreenent, it shall issue

to the applicant a |license and decals for each notor vehicle. The

Iicense and decal s shall expire on Decenber 31 of each year. The

| nternational Fuel Tax Agreenent may provide for a grace period

for the display of the license and decals. Such license and

decal s may be revoked by the comm ssion upon ten (10) days witten

notice to the licensee, if the licensee fails to file reports,

fails to pay taxes due or fails to otherwise conply with the

provisions of this chapter or the International Fuel Tax

Agr eenent .
SECTION 2. Section 27-61-11, M ssissippi Code of 1972, is

anmended as foll ows:

27-61-11. The permittee shall file a quarterly fuel use
report for the preceding cal endar quarter on or before the |ast
day of the nonth foll ow ng each cal endar quarter on fornms to be
prescri bed by the conm ssion, or the carriers may, with the
approval of the comm ssion, furnish the required information on
machi ne- prepared schedules. Said report shall show any
information required by the conm ssion for the adm nistration of
this chapter. Such report nmust be filed even though it may
reflect no Mssissippi mles for the quarter or accounting period.
At the tinme of filing of each quarterly report, each permttee
shall pay to the comm ssion the full anmount of the tax due on al
fuel used by himin this state at the rate provided for in
par agraph (a) of Section 27-61-5 of this chapter. The permttee

in determning the fuel used by himin this state for said period
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may, as to each type of fuel used, determ ne his average nunber of
mles of notor vehicle travel for a gallon of fuel by the use of
the followng fornula: There shall first be determ ned the total
mles traveled by all notor vehicles operated by permttee using a
particular type of fuel; there shall then be determ ned the total
nunber of gallons of such fuel consuned; the total nunber of
gal l ons of such fuel consuned shall then be divided into the total
nunber of mles traveled to determ ne the average nunber of mles
of notor vehicle travel per gallon of fuel used. Proper records
supporting these conputations shall be maintained for a period of
not less than three (3) years and shall be available to the

i nspection and audit of the conm ssion. Permttee may, however,
use any standards established by the comm ssion in determ ning the
not or vehicle travel per gallon of fuel consuned as to any
particular type fuel. The permttee, in conputing the anount of
tax due, may take credit for all paynments of the taxes levied in
Sections 27-55-11 and 27-59-11, M ssissippi Code of 1972, and
Sections 27-55-519 and 27-55-521.

Reports and paynents sent to the conm ssion by mail nust be

post mar ked by the due date in order to be considered tinely fil ed,

except when the due date falls on a weekend or holiday, in which

case such reports and paynents nmust be postnarked by the first

wor king day following the due date in order to be considered

timely fil ed.

SECTION 3. Section 27-61-13, M ssissippi Code of 1972, is
amended as fol |l ows:

27-61-13. If the quarterly report filed by any pernmttee as
provi ded herein shall establish that such permttee has paid a
greater amount of tax for such quarter than permttee was |iable
for under the provisions of this chapter, then the anobunt of such
over paynment may be carried forward and credit therefor taken
agai nst subsequent tax liability incurred under the provisions of

this chapter, provided such credit is taken on a report filed
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within three (3) years fromthe quarter in which such excess tax
was pai d.

If the quarterly report filed by any permttee as provided
herein shall establish that such permttee has paid a greater
anount of tax for such quarter than permttee was |iable for under
the provisions of this chapter, then under the foll ow ng
conditions such permttee may obtain a refund for such excess tax
paid: Permttee nust file with the conm ssion a claimfor refund
on tax paid to this state on fuel consuned outside the State of
M ssi ssippi on fornms provided by the conm ssion. Such excess tax
refund * * * may be allowed if it is shown that such permttee has
paid to another state under |awful requirenments of such state a
tax, simlar in effect to the tax herein provided, on the use or
consunption in such state of fuel purchased in M ssissippi to the
extent of the fuel consuned in said other state at the rate per
gall on of the applicable M ssissippi tax on fuel as established by
this chapter. Al such clainms nust be submtted to the comm ssion
within three (3) years fromthe quarter in which the excess tax
was pai d, otherw se such claimshall be disallowed. Upon approval
of such claim the comm ssion shall issue a refund to the
permttee for the anmobunt of the excess tax paid. * * *

Refunds * * * may be wi thheld when the permttee is in
arrears or default to this state for any taxes or has failed to
file returns as required by the provisions of the | aws
adm ni stered by the conm ssion.

Wien a report filed by a licensee under the provisions of the

I nternational Fuel Tax Agreenent indicates a credit for

M ssi ssi ppi due to an overpurchase of fuel in this state, the

credit shall first be used to offset the licensee's tax liability

in other jurisdictions. After such offset any remaining credit

may be carried forward to a future report or may be refunded to

the |icensee.
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SECTION 4. Section 27-61-15, M ssissippi Code of 1972, is
anmended as foll ows:
27-61-15. Each permttee, owner or operator liable for tax

under this chapter or person licensed under the provisions of the

| nternational Fuel Tax Agreenent shall maintain and keep for a

period of not |ess than four (4) years such records of all fuel
purchases and all fuel used within this state * * * together with

invoices, bills of lading, records of distances travel ed and ot her

pertinent records as may be required by the comm ssion for the

reasonabl e adm nistration of this chapter or the International

Fuel Tax Agreenent. The conmm ssion shall have the right to

exam ne and inspect, during the usual business hours of the day,
all records, books, papers and other docunents relating to the tax
l[iability of any such person. |In the event such records, books,
papers and ot her docunents are not located in this state and

avail able to the commi ssion, then the comm ssion shall have the

authority and power to require such owners or operators, or

persons |licensed under the provisions of the International Fuel

Tax Agreenent to produce within this state, at such tine and pl ace

as the conm ssion may designate, all such records, books, papers

and ot her docunents or, at the option of the owner or operator, or

persons licensed under the provisions of the International Fuel

Tax Agreenent duly verified copies thereof. \Wenever any

permttee shall fail or refuse to file any report required by this
chapter, or keep and mamintain the records required by this
chapter, or shall file an incorrect or fraudulent report, or if an

audit of the records of such permittee or any other information

di scl oses that taxes are due and unpaid, the conm ssion shall nake

assessnents of taxes, damages and interest which shall be prim

facie correct.

Al actions by this state for the recovery of additional

anounts clained as tax due under this chapter nust be commenced

within three (3) years fromthe date of the filing of the report
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with the conm ssion, provided that in the case of a fraudul ent or

false report with intent to evade tax or a failure to file a

report, action may be commenced at any tinme. However, when the

conmi ssion has initiated an exam nation of a taxpayer's records in

order to verify reports under this chapter and the taxpayer has

been notified thereof by certified mail within the three (3) year

exam nation period provided herein, the determ nation of the

correct tax liability may be nade after the expiration of the

three (3) year exam nation period, provided that such

determ nation shall be nmade with reasonabl e pronptness and

di li gence.
SECTION 5. Section 27-61-20, M ssissippi Code of 1972, is

anended as foll ows:
27-61-20. The conmmission, in its discretion, may enter into

the International Fuel Tax Agreenent in order to permt base state

or base jurisdiction licensing of notor carriers subject to the
taxes levied in this chapter.

An agreenment may provide for determ ning the base state for
notor carriers, notor carrier's records requirenments, audit
procedures, exchange of information, persons eligible for tax

i censing; issuing and revoking licenses; defining qualified notor

vehi cl es; determ ning of and under what conditions bonding is
requi red; specifying reporting requirenents and peri ods,
determ ni ng net hods for collecting and forwarding of notor fuel
taxes, interest and penalties to another jurisdiction; and such
other provisions as wll facilitate the adm nistration of the
agr eenment .

An agreenent entered into under the provisions of this

section shall not restrict the State of Mssissippi with regard to

determ ni ng whether to inpose taxes; fixing tax rates; defining

t ax exenptions or deductions; determ ning what constitutes taxable

events triggering the inposition of taxes or determ ning any other

related natters.
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As required by the ternms of the agreenent, the comm ssion may
forward to officials of another state any information in the
conmmi ssion' s possession regarding the receipt, sale, use,

transportation or shipnment of notor fuels, distances travel ed and

routes travel ed by any person. The conm ssion may di sclose to

of ficers of another state the |ocation of offices, notor vehicles,
and other real and personal property of persons subject to the
provi sions of a conpact or agreenent.

The conm ssion may participate in the International Fuel Tax

Agreenent C eari nghouse and may place into the cl earinghouse any

information the conmssion is required to provide to other nenber

jurisdictions under the International Fuel Tax Agreenment. The

conmi ssion may provide information regarding a licensee's situs to

the officials or | aw enforcenent officers of the State of

M ssi ssi ppi_or any other nenber jurisdiction who are responsible

for the enforcenent of notor carrier fuel tax laws. The

commi ssion al so may place such information into the State On-Line

Enf or cenent Network or any ot her database used for the enforcenent

of nmotor carrier fuel tax | aws.

An agreenent may provide for each state to audit the records
of persons based in the state to determne if the notor fuel taxes
due each state are properly reported and paid. Each state shal
forward the findings of the audits perforned on persons based in
the state to each state in which the person has taxable use of
nmot or fuels. For persons not based in this state and who have
t axabl e use of notor fuels in this state, the conmssion, inits
di scretion, nmay serve the audit findings received from another
state in the formof a proposed assessnent of the person as though
an audit was conducted by the conm ssion.

Any agreenent entered into under this section shall not
preclude the comm ssion fromauditing the records of any person

covered by the provisions of this chapter.
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The conm ssion may adopt rules and regul ations for the
adm ni stration and enforcenent of any agreenent.

The commi ssion is authorized to collect notor fuel taxes,
interest and fees due the nmenbers of any cooperative conpact or
agreenent entered into under the provisions of this section and to

deposit such taxes, interest and fees into a special holding fund

until such taxes, interest and fees are properly distributed to

t he menbers of the conpact or agreenent.

SECTION 6. The follow ng shall be codified as Section
27-61-31, M ssissippi Code of 1972:

27-61-31. Al administrative provisions of the M ssissipp
Sal es Tax Law, including those which fix danmages, penalties and
interest for nonpaynent of taxes, failure to file returns, and for
ot her nonconpliance with the provisions of said |law, and all other
requi renents and duties inposed upon taxpayers, shall apply to al
persons liable for taxes under the provisions of this chapter, and
t he conm ssion shall exercise all the power and authority and
performall the duties with respect to taxpayers under this
chapter as are provided in said Sales Tax Law, except that in
cases of conflict, then the provisions of this chapter shal
control

Interest at the rate of one percent (1% per nonth, or
fraction thereof, may be assessed for the |ate paynent or
nonpaynment of taxes under this chapter. A penalty of fifty
dollars ($50.00) or ten percent (10% of the tax due, whichever is
greater, may be assessed for the failure to file a report, the
| at e paynment of taxes or the failure to pay taxes.

SECTION 7. The follow ng shall be codified as Section
27-61-33, M ssissippi Code of 1972:

27-61-33. In the event that any taxes or penalties inposed
by this chapter have been erroneously or illegally collected from
any person, the conm ssion nmay permt such person to take credit

agai nst a subsequent tax report for the ampbunt of the erroneous
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paynent, or the anmount may be refunded to the person in the sane
manner as provided in Section 27-55-19. No refunds shall be made
under the provisions of this section unless a witten claimis
filed setting forth the circunstances by reason of which such
refund should be allowed. Such claimshall be in such formas the
comm ssion shall prescribe and shall be filed with the comm ssion
within three (3) years fromthe date of paynment of the taxes
erroneously or illegally collected. Nothing in this chapter shal
be construed to prohibit a refund or credit for tax paid on fuel
tax reports not subject to tax or which is exenpt fromtax,

provi ded there has not been a willful disregard of the provisions
of this chapter and further provided that the claimis filed
within three (3) years.

SECTION 8. The follow ng shall be codified as Section
27-61-35, M ssissippi Code of 1972:

27-61-35. A person aggrieved by any order or act of the
comm ssion in the admnistration of this chapter may appeal in the
same manner and under the same conditions as provided for appeals
fromacts or orders of the conmi ssion pertaining to gasoline taxes
in Section 27-55-41.

SECTION 9. Nothing in this act shall affect or defeat any
claim assessnent, appeal, suit, right or cause of action for
taxes due or accrued under Chapter 61, Title 27, M ssissippi Code
of 1972, before the date on which this act becones effective,
whet her such cl ai ns, assessnents, appeals, suits or actions have
been begun before the date on which this act becones effective or
are begun thereafter; and the provisions of Chapter 61, Title 27,
M ssi ssi ppi Code of 1972, are expressly continued in full force,
effect and operation for the purpose of the assessnent, collection
and enrollnent of liens for any taxes due or accrued and the
execution of any warrant under such | aws before the date on which

this act becones effective, and for the inposition of any
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299 penalties, forfeitures or clainms for failure to conply with such
300 | aws.
301 SECTION 10. This act shall take effect and be in force from

302 and after its passage.
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