M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By: Representatives Stevens, Montgomery To: Insurance
(74t h)
HOUSE BI LL NO. 721
1 AN ACT TO CREATE THE "PRENEED CEMETERY AND FUNERAL
2 REQ STRATI ON ACT"; TO DEFI NE CERTAI N TERMS; TO REQUI RE ALL PRENEED
3 CONTRACTS SOLD TO BE EVI DENCED I N WRI TI NG ON FORMS REG STERED W TH
4 THE SECRETARY OF STATE; TO PRESCRI BE THE CONTENTS OF SUCH WRI TTEN
5 PRENEED CONTRACT; TO PROVI DE FOR RECORD- KEEPI NG REQUI REMENTS; TO
6 PROVI DE TRUSTI NG REQUI REMENTS | F THE PRENEED CONTRACT IS FUNDED BY
7 A TRUST; TO PROVI DE CERTAI N REQUI REMENTS | F THE PRENEED CONTRACT
8 |'S FUNDED BY | NSURANCE; TO REQUI RE REG STRATI ON OF ALL PERSONS AND
9 ESTABLI SHVENTS SELLI NG PRENEED CONTRACTS; TO PROVI DE REPORTI NG
10 REQUI REMENTS TO THE SECRETARY OF STATE; TO AUTHORI ZE EXAM NATI ONS
11 OF THE BOOKS AND RECORDS OF REGQ STERED ESTABLI SHVENTS; TO PROVI DE
12 CVIL AND CRIM NAL PENALTIES FOR VI OLATIONS OF THI S ACT; TO
13 CLARIFY THAT NOTHI NG IN THE ACT SHALL BE CONSTRUED TO AUTHORI ZE
14 THE SALE OF LI FE | NSURANCE POLI CI ES BY UNLI CENSED AGENTS; TO
15 PROVI DE THAT THE SECRETARY OF STATE SHALL REPORT CERTAI N
16 VI OLATIONS TO THE | NSURANCE | NTEGRI TY ENFORCEMENT BUREAU; TO
17 REPEAL SECTIONS 75-63-1, 75-63-3, 75-63-5, 75-63-7, 75-63-9,
18 75-63-11, 75-63-13, 75-63-15, 75-63-17, 75-63-18, 75-63-19,
19 75-63-21 AND 75-63-23, M SSISSI PPI CODE OF 1972, WH CH REGULATE
20 THE PRENEED SALES OF CEMETERY MERCHANDI SE AND FUNERAL SERVI CES;
21 AND FOR RELATED PURPOCSES.
22 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
23 SECTION 1. This act shall be known and nay be cited as the
24  "Preneed Cenetery and Funeral Registration Act."
25 SECTION 2. As used in this act, unless the context requires
26 ot herw se:
27 (a) "Buyer" neans the person who purchases the preneed
28 contract.
29 (b) "Cash advance itentf neans any item of service or
30 nerchandi se described to a purchaser as a "cash advance, "
31 "accommopdation," "cash disbursenment,” or simlar term A cash
32 advance itemis also any itemobtained froma third party and paid
33 for by the funeral provider on the purchaser's behalf. Cash
34 advance itens may include, but are not limted to: cenetery or
35 crematory services; pallbearers; public transportation; clergy
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honoraria; flowers; nusicians or singers; nurses; obituary
notices; gratuities and death certificates.

(c) "Cenetery" neans an organi zation as defined in
Section 41-43-33, M ssissippi Code of 1972.

(d) "Contract beneficiary" neans the person upon whose
death will initiate the performance of the preneed contract. This
person may al so be the contract purchaser.

(e) "Contract provider" neans the funeral hone or
cenetery indicated in the preneed contract that wll be
responsi ble for performng the preneed contract.

(f) "Financial institution" nmeans a bank, trust
conpany, savi ngs bank, or savings and | oan association |ocated in
this state.

(g) "Funeral hone" nmeans a business |icensed under
Section 73-11-55, M ssissippi Code of 1972.

(h) "Inflation proof contract” neans a preneed contract
that establishes a fixed price for funeral services and
mer chandi se wi thout regard to future price increases.

(i) "lInsurance" nmeans a life insurance policy or
annuity contract, or other insurance contract or agreenment in any
form issued by an insurance conpany authorized by |law to do
business in this state which, by assignnent to a contract
provi der, has for a purpose the funding of a preneed contract.

(j) "Merchandi se" neans personal property associ ated
wi th the disposal of or nenorializing a deceased human bei ng such
as a casket, burial vault, burial clothes, urn or nonunent.

(k) "Preneed contract” means any contract, agreenent or
mut ual under standi ng, or any series or conbination of contracts,
agreenents or nutual understandi ngs, whether funded by trust
deposits or insurance, or any conbination thereof, which has for a
pur pose the furnishing or performance of funeral services, or the
furni shing of delivery of nerchandise, of any nature in connection

with the final disposition of a dead human body, to be furnished
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or delivered at a tine determ nable by the death of the person
whose body is to be disposed of, but shall not nean the furnishing
of a cenmetery lot, crypt, niche or mausol eum or the furnishing of
mer chandi se that is delivered to the purchaser within sixty (60)
days fromthe date of purchase.

(1) "Seller" means the person who sells the preneed
contract.

(m "Services" neans services of any nature in
connection with the final disposition of a dead human body.

(n) "Standard contract" neans a preneed contract that
applies the trust funds or insurance proceeds to the purchase
price of funeral services and nerchandi se at the tinme of death of
the contract beneficiary without a guarantee against future price
i ncreases.

(o) "Trust" means an express trust created by a trust
i nstrunent whereby a trustee has the duty to adm nister a trust
asset for the benefit of a naned beneficiary.

(p) "Trustee" nmeans an original, added, or successor
trustee including its successor by nerger or consolidation.

SECTION 3. (1) No person, firm partnership, association or

corporation may directly or indirectly, or through an agent,
engage in the sale of preneed contracts except as authorized under
this act. Al preneed contracts sold shall be evidenced in
witing on forns registered with the Secretary of State. These
forms shall be in twelve-point type and clearly indicate the nanes
and addresses of the buyer, contract beneficiary, contract

provi der and seller.

(2) The contract shall clearly indicate all nerchandi se
covered by the contract and the total cost of all nerchandise
covered by the contract. The contract shall list all services
covered by the contract and the total cost for all services

covered by the contract. The contract price shall not exceed the
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sum of the total cost for all nmerchandise, the total cost for al
services and any interest.

(3) Al preneed contracts sold shall be funded by trust or
i nsurance as defined in this act or evidenced by a warehouse
receipt.

(4) If the preneed contract is funded by insurance, the
followi ng informati on shall be adequately disclosed at the tine
the contract is executed:

(a) The fact that a life insurance policy is involved
or being used to fund the contract, and the nane, address and
t el ephone nunber of the insurance conpany issuing the insurance;

(b) The nature of the relationship anong the soliciting
agent or agents, the provider of the funeral or cenetery
mer chandi se or service, the adm nistrator and any ot her person;

(c) The relationship of the |life insurance policy to
the funding of the preneed contract and the nature and exi stence
of any guarantees relating to the preneed contract;

(d) The inpact on the preneed contract:

(i) O any changes in the life insurance policy
i ncluding, but not limted to, changes in the assignnent,
beneficiary designation or use of the proceeds;

(i) O any penalties to be incurred by the policy
hol der as a result of failure to nake prem um paynents; and

(iti) O any penalties to be incurred or nonies to
be received as a result of cancellation or surrender of the life
i nsurance policy.

(e) A list of the nmerchandi se and services which are
applied or contracted for in the preneed contract and all rel evant
information concerning the price of the funeral services,

i ncluding an indication that the purchase price is either
guaranteed at the time of purchase or to be determned at the tine

of need;
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(f) Al relevant information concerning what occurs and
whet her any entitlenents or obligations arise if there is a
di fference between the proceeds of the life insurance policy and
t he amount actually needed to fund the preneed contract; and

(g) Any penalties or restrictions, including, but not
limted to, geographic restrictions or the inability of the
provider to perform on the delivery of nerchandi se, services or
t he preneed guarant ees.

(5) If the preneed contract is funded by trust, the contract
shal |l indicate the nane, address and tel ephone nunber of the
trustee; the amobunt to be paid; the frequency of paynent; and the
| ength of tinme paynments will be paid into the trust. |In addition,
the contract should clearly indicate any exclusions or limtations
of the preneed contract including, but not limted to, any
addi ti onal paynents that nay be owed if the contract beneficiary
di es before the agreed upon paynment period is conpleted.

(6) The preneed contract shall indicate whether it is a
standard contract or an inflation proof contract, and whether it
is revocable or irrevocable. The contract shall clearly indicate
whi ch nerchandi se and services are guaranteed as to price, and
whi ch cash advance itens are not guaranteed as to price. Upon
witten disclosure to the buyer, inflation-proof contracts may
permt the contract provider to retain all of the preneed contract
trust funds or all insurance proceeds, even those in excess of the
retail cost of the merchandi se and services provided when the
contract provider has fully perforned the preneed contract.

(7) The preneed contract shall contain the address and phone
nunber of the Secretary of State with instructions that consuner
conplaints may be filed with the Secretary of State.

(8) If the preneed contract is paid in nultiple paynents,
the contract should indicate the anount, frequency and duration of

t he paynents and the anobunt of any interest charged. The contract
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shall also include the inpact on the contract if paynents are not
made.

(9) Any use or attenpted use of any oral preneed contract,
or any witten contract in a formnot registered with the
Secretary of State, shall be a violation of this act.

SECTION 4. (1) The contract provider or its successor shal

mai ntain a copy of all preneed contracts entered into by the
contract provider for a period of the lifetime of each contract
beneficiary and for two (2) years after the death of a contract
beneficiary. 1In addition, the contract provider shall maintain a
| og of preneed contracts in force. The log shall be maintained in
chronol ogi cal order of when contracts are sold.

(2) The log shall indicate whether the preneed contract is
standard or inflation proof, whether the contract is funded with

trust or insurance, and whether the contract is revocable or

irrevocable. |[If the contract is funded by trust, the |og shal
indicate the trustee. |If the contract is funded with insurance,
the log shall indicate the nane of the insurance conpany and the

policy nunber of the insurance policy.

(3) The Secretary of State shall promul gate rules and
regul ati ons governing the form nmaintenance and | ocation of such
| ogs.

SECTION 5. (1) If the contract is funded by trust, the

contract beneficiary shall be given a copy of the trust docunent
and shall be informed in witing as to how the assets of the trust
are held. 1In the event of any change in the assets of the trust,
or change in the trustee, the contract beneficiary and Secretary
of State shall be informed of these changes within ten (10) days.

(2) The trustee shall not be the contract provider, the
seller, or an officer or director of the contract provider if the
contract provider is a corporation.

(3) Wthin ten (10) days fromreceipt of the funds, the

contract seller shall place in a trust account at |east fifty
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percent (50% of the funds received. |If the contract seller

pl aces | ess than one hundred percent (100% in the trust account,

t he preneed contract shall fully disclose to the contract
purchaser the anmount deposited in trust and the anount w thheld by
the contract seller.

(4) The trustee shall obtain a surety bond for the ful
anount of deposits in the trust account. |If the trust funds are
held in a financial institution whose deposits are insured by an
agency of the United States governnent, the trustee shall be
exenpt fromthe bonding requirenment to the extent these deposits
are insured.

(5) Reasonabl e annual trust fees including any incone taxes
owed to the State of Mssissippi or the United States Treasury nmay
be withheld fromthe earnings of the trust.

(6) At the tine of death, if the contract provider provides
t he merchandi se and services indicated in the contract, the
contract provider shall furnish to the trustee a copy of the
buyer's death certificate and a |letter of performance indicating
t he contracted nerchandi se and services were provided by the
contract provider to the contract beneficiary. Upon receipt of
the letter of performance and death certificate, the trustee shal
pay to the contract provider all funds plus accunul ated interest
in the trust.

(7) If the contract provider does not furnish nmerchandi se
and services as provided in the preneed contract, the trustee
shall pay to the estate of the contract beneficiary or the
substitute provider the anount deposited in trust plus any
accunul ated interest in the trust within ten (10) days from
notification of the death of the contract beneficiary.

SECTION 6. (1) |If the preneed contract is funded with

i nsurance, and paynent is made to the contract seller rather than

directly to the life insurance conpany, the contract seller shal
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send to the insurance conpany all premuns collected fromthe
contract purchaser.

(2) At the tine of death, the proceeds of the policy shal
be settled in accordance with the policy. [If the contract
provi der furnishes merchandi se and services as indicated in the
contract, the contract provider is entitled to retain the proceeds
of the policy in accordance with the preneed contract. |If the
contract provider does not furnish nmerchandi se and services as
provided in the preneed contract, the contract provider shall pay
to the estate of the contract beneficiary or the substitute
provi der of the nerchandi se and services the entire proceeds of
the policy within ten (10) days of receipt of these proceeds.

SECTION 7. At any tine prior to the performance of the

contract, the contract beneficiary or his representatives may nane
a substitute provider for the preneed contract. The nam ng of the
substitute provider shall be in witing. |If the preneed contract
is funded by trust, the notice of substitution shall be made in
witing to the trustee and the Secretary of State. |If the preneed
contract is funded by insurance, the notice of substitution shal
be made in witing to the insurance conmpany. Upon receipt of the
notice of substitute provider, the original provider shall be
relieved of all obligations to performthe contract including al
obligations of reporting and accounting, and the substitute

provi der shall assune all obligations to performthe contract
including all obligations of reporting and accounti ng.

SECTION 8. (1) No person may offer or sell preneed

contracts or offer to make or mamke any funded prearrangenents
wi thout first being registered with the Secretary of State.

(2) There shall be two (2) types of registration: a preneed
establishment registration and a preneed sales registration. The
Secretary of State shall establish regulations to register each
funeral honme or cenetery selling preneed nerchandi se or services

including the fees to be paid for each registration. No
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establishment shall be registered to sell preneed nerchandi se or
services that the establishnent cannot |awfully provide at the
time of a person's death. The Secretary of State shall also
maintain a record of all individuals who are registered to sel
preneed nerchandi se or services through the registered

est abl i shnment .

(3) The Secretary of State shall establish regulations to
regi ster each person selling preneed contracts, including the
est abl i shment through which the seller will be selling. No person
shall be registered to sell preneed contracts w thout indicating
whi ch establishnment he or she is selling.

SECTION 9. Every registered preneed establishnment shal

annually submit a witten report to the Secretary of State of its
preneed contract sales and performance of such contracts. This
report shall be filed on or before March 31 of each year for the
cal endar year ending the preceding Decenber 31. The Secretary of
State shall adopt regul ations concerning the content and filing
procedure of this report.

SECTI ON 10. Wienever it appears to the Secretary of State

that any person has engaged, or is about to engage, in any act or
practice constituting a violation of any provision of this act or
any rule or order hereunder, he may, in his discretion, seek any
or all of the follow ng renedies:

(1) Issue a cease and desist order wwth or without a prior
heari ng agai nst the person or persons engaged in the prohibited
activities directing themto cease and desist fromfurther illegal
activity.

(2) (a) Issue an order in the case of any person,
partnership or, if a corporation, the officers and directors who
sell or offer to sell preneed contracts, or other person who
violated this act, inposing an adm nistrative penalty up to a
maxi mum of One Thousand Dol |l ars ($1, 000.00) for each offense and

each violation shall be considered as a separate offense in a
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single proceeding or a series of related proceedings; to be paid
to the Secretary of State and requiring reinbursenment to the
Secretary of State for all costs and expenses incurred in the
investigation of the violation(s) and in the institution of
adm ni strative proceedings, if any, as a result thereof; or

(b) For the purpose of determ ning the anount or extent
of a sanction, if any, to be inposed under subsection (2)(a) of
this section, the Secretary of State shall consider, anong other
factors, the frequency, persistence and w || fulness of the conduct
constituting a violation of this act or a rule pronul gated
t hereunder, or an order of the Secretary of State, the nunber of
persons adversely affected by the conduct and the resources of the
person conm tting the violation.

(3) Bring an action in chancery court to enjoin the acts or
practices to enforce conpliance with this act or any rule or order
hereunder. Upon a proper show ng, a pernmanent or tenporary
injunction, restraining order or wit of mandanus shall be granted
and a receiver or conservator may be appointed for the defendant
or the defendant's assets. |In addition, upon a proper show ng by
the Secretary of State, the court may enter an order of
resci ssion, restitution or disgorgenent directed to any person who
has engaged in any act constituting a violation of any provision
of this act or any rule or order hereunder, or the court may
inpose a civil penalty up to a maxi num of One Thousand Dol | ars
(%1, 000.00) for each offense and each viol ation shall be
considered as a separate offense in a single proceeding or a
series of related proceedings. The court may not require the
Secretary of State to post a bond.

(4) The Secretary of State may, with or w thout a prior
hearing, suspend or revoke any preneed establishnment or sales
registration for violation of statutes or regul ati ons established

under this act.
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(5) Any person, partnership or, if a corporation, the
officers and directors who sell or offer to sell a preneed
contract with a suspended or revoked registration or without a
| icense shall be guilty of a m sdeneanor and, upon conviction
t hereof, shall be punishable by a fine not |ess than Two Hundred
Dol | ars ($200.00) nor nore than Five Hundred Dol | ars ($500.00) or
by inprisonnment for a termof not nore than one (1) year, or both
fine and inprisonnent.

(6) Any person, partnership or, if a corporation, the
officers and directors who enbezzles or fraudulently or know ngly
and willfully m sapplies or converts preneed funds shall, upon
conviction, be punished by inprisonnent in the custody of the
M ssi ssi ppi Departnment of Corrections for a termof not |ess than
ten (10) years, or be fined not nore than One Thousand Dol | ars
($1,000.00) and inprisoned in the county jail not nore than one
(1) year, or both fine and inprisonnent. Each such violation
shall constitute a separate offense.

(7) Upon reasonable belief that a person or corporation is
acting in violation of the portions of this act requiring fines or
i nprisonnent, the Secretary of State shall imediately report this
viol ati on acconpani ed by all relevant records to the |Insurance
Integrity Enforcenent Bureau within the Ofice of the Attorney
General as set forth in Sections 7-5-301 through 7-5-311.

(8) No order shall be entered under this section wthout the
fol | ow ng:

(a) An appropriate prior notice to the applicant or
regi strant;

(b) An opportunity for a hearing; and

(c) Witten findings of fact and conclusions of |aw

SECTION 11. The information contained in or filed with any

regi stration, statenent, application or report nmay be nmade
avai l abl e to the public under such rules as the Secretary of State
prescribes. Information in the possession of, filed with or
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obtained by the Secretary of State in connection with any

i nvestigation or exam nation under this act shall be confidential
and exenpt fromthe requirenents of the M ssissippi Public Records
Act of 1983. No such information nmay be disclosed by the
Secretary of State, or any of his officers or enployees, unless
necessary or appropriate in connection with a particul ar

i nvestigation or proceeding under this act or for any |aw

enf orcement pur pose.

SECTION 12. For the purpose of any investigation or

proceedi ng under this act, the Secretary of State, or any officer
designated by him may adm ni ster oaths and affirmati ons, subpoena
W t nesses, conpel their attendance, take evidence and require the
production of any books, papers, correspondence, nenoranda,
agreenents or other docunents or records which the Secretary of
State deens relevant or material to the inquiry.

SECTION 13. Nothing in this act shall be construed to

aut horize the sale of life insurance policies by unlicensed agents
which is prohibited by Section 83-17-105, M ssissippi Code of
1972.

SECTI ON 14. Sections 75-63-1, 75-63-3, 75-63-5, 75-63-7,
75-63-9, 75-63-11, 75-63-13, 75-63-15, 75-63-17, 75-63-18,
75-63-19, 75-63-21 and 75-63-23, M ssissippi Code of 1972, which
regul ate the sales of cenmetery nerchandi se and funeral services,
are repeal ed.

SECTION 15. This act shall take effect and be in force from
and after July 1, 2001.
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