M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By:

©CoOoO~NOUIT~WNE

Representative Stevens To:  Judiciary A

HOUSE BI LL NO 462

AN ACT TO REENACT SECTIONS 73-2-1, 73-2-3, 73-2-5, 73-2-7,
73-2-9, 73-2-11, 73-2-13, 73-2-15, 73-2-16, 73-2-17, 73-2-19,
73-2-21 AND 73-2-23, M SSISSI PPl CODE OF 1972, WH CH REGULATE THE
PRACTI CE OF LANDSCAPE ARCHI TECTURE, TO AMEND REENACTED SECTI ON
73-2-3, M SSISSIPPI CODE OF 1972, TO REVI SE THE DEFI NI TI ON OF
LANDSCAPE ARCHI TECT; TO AMEND REENACTED SECTI ON 73-2-5,

M SSI SSI PPI CODE OF 1972, TO CLARI FY LI CENSI NG REQUI REMENTS; TO
AMEND REENACTED SECTI ON 73-2-11, M SSI SSI PPI CODE OF 1972, TO
CLARI FY THE PROCEDURE FOR NONRESI DENT APPLI CANTS FOR EXAM NATI ON,
TO AMEND REENACTED SECTI ON 73-2-19, M SSI SSI PPl CCDE OF 1972, TO
REVI SE CERTAI N EXEMPTI ONS FROM LI CENSI NG TO REPEAL SECTI ON
73-2-25, M SSISSI PPl CODE OF 1972, WH CH DOES NOI' REQUI RE THE USE
OF LANDSCAPE ARCHI TECTS FOR LANDSCAPE ARCHI TECTURE JOBS; TO AMEND
SECTI ON 17, CHAPTER 371, LAWS OF 1999, TO EXTEND THE REPEALER ON
THE LANDSCAPE ARCHI TECTURE LAW AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. Section 73-2-1, M ssissippi Code of 1972, is
reenacted as foll ows:

73-2-1. This chapter shall be known and may be cited as the
"Landscape Architectural Practice Law. "

SECTION 2. Section 73-2-3, Mssissippi Code of 1972, is
reenacted and anended as fol |l ows:

73-2-3. As used in this chapter:

(a) "Landscape architect” neans a person who is

licensed to practice |andscape architecture in this state under

the authority of this chapter and is engaging in the practice of

| andscape architecture within the meaning and intent of this

chapter when he perfornms or holds hinself out as capabl e of

perform ng any of the services or creative works within the

definition of | andscape architecture.

(b) "Landscape architecture" nmeans any service or
creative work, the adequate perfornmance of which requires
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| andscape architectural education, training and experience; the
performance of professional services such as consultation,
i nvestigation, research, associated planning, design, preparation
of draw ngs, specifications and contract docunents, and
responsi bl e supervi sion or construction nmanagenent in connection
wi th the devel opnent of |and areas where, and to the extent that,
dom nant purpose of such services is the preservation, enhancenent
or determ nation of proper |and uses, natural |and features,
ground cover and plantings, naturalistic and aesthetic val ues; the
determ nation of settings, grounds and approaches for buil dings
and structures or other inprovenments; the determ nation of
environnmental problens of land relating to erosion, flooding,
bl i ght and ot her hazards; the shaping and contouring of |and and
water fornms; the setting of grades, determ nation of drainage and
provi ding for stormdrai nage systens where such systens do not
require structural design of system conponents, and determ nation
of |andscape irrigation; the design of such tangi ble objects and
features as are necessary to the purpose outlined herein, but
shall not include the design of buildings or structures with
separate and sel f-contai ned purposes such as are ordinarily
included in the practice of architecture or engineering.

(c) "Board" nmeans the M ssissippi State Board of
Architecture as established by Section 73-1-3 et seq.

(d) "License" neans a certificate granted by the
M ssi ssippi State Board of Architecture authorizing its holder to
practice | andscape architecture.

(e) "Mssissippi chapter” neans the M ssissippi Chapter
of the Anerican Society of Landscape Architects.

SECTION 3. Section 73-2-5, M ssissippi Code of 1972, is

reenacted and anended as foll ows:

73-2-5. No person shall practice | andscape architecture in

this state or use the title "landscape architect” on any sign,

title, card or device to indicate that such person is practicing
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| andscape architecture or is a | andscape architect, unless such
person shall have secured fromthe board a |icense as | andscape
architect in the manner hereinafter provided, and shall thereafter
conply with the provisions of this chapter. Every holder of a
current license shall display it in a conspicuous place in his
princi pal office or place of enploynent.

SECTION 4. Section 73-2-7, M ssissippi Code of 1972, is
reenacted as foll ows:

73-2-7. In order to qualify for a license as a | andscape
architect, an applicant nust:

(a) Submt evidence of his good noral character and
integrity to the exam ning board.

(b) Have received a degree in |andscape architecture
froma college or university having a m ni num four-year curriculum
in | andscape architecture approved by the board or have conpl eted
seven (7) years of work in the practice of |andscape architecture
of a grade and character suitable to the board. Gaduation in a
curriculum other than | andscape architecture froma coll ege or
university shall be equivalent to two (2) years' experience of the
seven (7) specified above in this section, except that no
applicant shall receive credit for nore than two (2) years
experience for any schol astic training.

(c) Pass such witten examnation as required in
Section 73-2-9.

Each application or filing made under this section shal
i nclude the social security nunber(s) of the applicant in
accordance with Section 93-11-64, M ssissippi Code of 1972.

SECTION 5. Section 73-2-9, M ssissippi Code of 1972, is
reenacted as foll ows:

73-2-9. Examnations for the license shall be held by the
board annually. The board shall adopt rules and regul ati ons
covering the subjects and scope of the exam nations, publish

appropriate announcenents, and conduct the exam nations at the
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ti mes designated. Except as otherwi se provided in this chapter,
every applicant shall be required, in addition to all other

requi renents, to take and pass a witten exam nation. Each
witten exam nation may be suppl enented by such oral exam nations
as the board shall determ ne.

SECTION 6. Section 73-2-11, M ssissippi Code of 1972, is
reenacted and anended as foll ows:

73-2-11. The board may exenpt from exam nation any applicant
who holds a license or certificate to practice |andscape
architecture issued to himupon exam nation by a legally
constituted board of exam ners of any other state or Washi ngton,
D.C., or any other territory or possession under the control of
the United States, provided that such requirenents of the state in
which the applicant is registered are equivalent to those of this
state.

Each nonresident applicant shall submt, as part of the

application, a sworn affidavit stating that neither such applicant

nor any person in or agent of the applicant's firmhas practiced

or is practicing |andscape architectural work in this state prior

to the applicant having been |licensed by the board unl ess such

person or agent holds a license to practice | andscape architecture

in this state. Failure to submt this affidavit or submtting an

affidavit which is false in any respect shall constitute just

cause for denial of the application.

An applicant who is a |icensed | andscape architect but who
was admtted in a jurisdiction which did not offer a witten
exam nation acceptable to the board or was adm tted w thout the
requi rement of passing a witten exam nation nmay be issued a
license to practice | andscape architecture in this state upon the
t aki ng and passing of any exam nation or procedure as may be
adopted by the board, provided that such applicant neets all other
requi renents for issuance of a license to practice | andscape

architecture in this state.
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SECTION 7. Section 73-2-13, M ssissippi Code of 1972, is
reenacted as foll ows:

73-2-13. There shall be an advisory commttee to the board
to consist of five (5) nenbers appointed by the Governor froma
list of names supplied by M ssissippi Chapter of the American
Soci ety of Landscape Architects, giving the names of no fewer than
three (3) tinmes the nunber of persons to be appointed. Each
menber of the initially appointed commttee shall be qualified as
described by Section 73-2-7. Appointnents shall be |icensed
| andscape architects only and shall be for five-year ternms. Each
menber shall hold office until the appointnent and qualification
of his successor. Vacancies occurring prior to the expiration of
the termshall be filled by appointnment in |ike manner for the
unexpired term

The comm ttee shall review, approve or disapprove, and nmake
recommendations on all applications for |andscape architect's
|icense. At the direction of the board, the commttee shall also
review and investigate any charges brought agai nst any | andscape
architect as provided for in Section 73-2-16 and make findi ngs of
fact and recommendations to the board concerning any disciplinary
action which the conmttee deens necessary and proper pursuant to
Section 73-2-16.

Each nenber of the conmttee shall be entitled to receive a
per diemin such anbunts as shall be set by the board, but not to
exceed the anount provided for in Section 25-3-69, and shall be
rei mbursed for expenses that are incurred in the actual
performance of his duties under the provisions of Section 25-3-41.

Before entering upon the discharge of his duties, each nenber
of the commttee shall take and subscribe to the oath of office
and file it with the Secretary of State. The commttee shal
elect at the first neeting of every cal endar year fromanong its
menbers, a chairman and a secretary to hold office for one (1)

year.
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SECTION 8. Section 73-2-15, M ssissippi Code of 1972, is
reenacted as foll ows:

73-2-15. The board shall require that every | andscape
architect shall pay a biennial license renewal fee set by the
board not in excess of Two Hundred Dol l ars ($200.00). The renewal
fee shall be due and payable on the first day of January of each
year in which the fee is required to be paid and shall becone
delinquent after the thirty-first day of January of such year, and
if the renewal fee is not paid before it becones delinquent, a
penalty fee of Five Dollars ($5.00) shall be added to the anopunt
t hereof per nonth. |If the renewal fee and penalty are not paid
before the first day of June in the year in which they becone due,
the | andscape architect's certificate shall be suspended. The
certificate may be reinstated upon the paynent of the renewal fee,
the penalty fees and a reinstatenent fee of Fifty Dollars
($50.00), and provision of such proof of the | andscape architect's
qualifications as may be required in the sound discretion of the
board.

The board shall send a receipt to each | andscape architect
pronmptly upon paynment of the renewal fee.

The board may recogni ze, prepare or adm nister continuing
education prograns for | andscape architects as a basis for |license
renewal .

The board shall adopt an appropriate seal for use by licensed
| andscape architects.

SECTION 9. Section 73-2-16, M ssissippi Code of 1972, is
reenacted as foll ows:

73-2-16. (1) The board shall al so have the power to revoke,
suspend or annul the certificate or registration of a | andscape
architect or reprimand, censure or otherw se discipline a
| andscape architect.

(2) The board, upon satisfactory proof and in accordance

with the provisions of this chapter, may take the disciplinary
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actions agai nst any registered | andscape architect for any of the
foll ow ng reasons:

(a) Violating any of the provisions of Sections 73-2-1
t hrough 73-2-21 or the inplenenting bylaws, rules, regulations or
standards of ethics or conduct duly adopted and pronul gated by the
board pertaining to the practice of |andscape architecture;

(b) Fraud, deceit or m srepresentation in obtaining a
certificate of registration;

(c) Goss negligence, mal practice, inconpetency or
m sconduct in the practice of |andscape architecture;

(d) Any professional m sconduct, as defined by the
board t hrough byl aws, rules and regul ati ons and standards of
conduct and ethics (professional m sconduct shall not be defined
to include bidding on contracts for a price);

(e) Practicing or offering to practice | andscape
architecture on an expired |icense or while under suspension or
revocation of a |icense unless said suspension or revocation be
abat ed t hrough probati on;

(f) Practicing | andscape architecture under an assuned
or fictitious nane;

(g) Being convicted by any court of a felony, except
convi ction of cul pable negligent mansl aughter, in which case the
record of conviction shall be conclusive evidence;

(h) WIIlfully msleading or defraudi ng any person
enpl oying himas a | andscape architect by any artifice or false
st at ement ;

(i) Having undisclosed financial or personal interest
whi ch conprom ses his obligation to his client;

(j) Obtaining a certificate by fraud or deceit; or

(k) Violating any of the provisions of this chapter.

(3) Any person may prefer charges agai nst any other person
for conmtting any of the acts set forth in subsection (2). Such

charges need not be sworn to, may be made upon actual know edge,
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or upon information and belief, and shall be filed with the board.
In the event any person |icensed under Sections 73-2-1 through
73-2-21 is expelled fromnenbership in any M ssissippi or national
prof essi onal | andscape architectural society or association, the
board shall thereafter cite said person to appear at a hearing
before the board and to show cause why disciplinary action should
not be taken agai nst that person.

The board shall investigate all charges filed with it and,
upon finding reasonabl e cause to believe that the charges are not
frivol ous, unfounded or filed in bad faith, may, inits
di scretion, cause a hearing to be held, at a tinme and pl ace fixed
by the board, regarding the charges and may conpel the accused by
subpoena to appear before the board to respond to said charges.

No disciplinary action taken hereunder may be taken until the
accused has been furnished both a statenent of the charges agai nst
hi mand notice of the tinme and place of the hearing thereof, which
shal |l be personally served on the accused or nuailed by registered
or certified mail, return receipt requested, to the | ast known
busi ness or residence address of the accused not less than thirty
(30) days prior to the date fixed for the hearing.

(4) At any hearing held under the provisions of this
section, the board shall have the power to subpoena w tnesses and
conpel their attendance and require the production of any books,
papers or docunents. The hearing shall be conducted before the
full board with the president of the board serving as the
presiding judge. Counsel for the board shall present all evidence
relating to the charges. Al evidence shall be presented under
oath, which nmay be adm ni stered by any nenber of the board, and
thereafter the proceedings may, if necessary, be transcribed in
full by the court reporter and filed as part of the record in the
case. Copies of such transcription may be provided to any party

to the proceedings at a cost to be fixed by the board.
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Al'l w tnesses who shall be subpoenaed and who shall appear in
any proceedi ngs before the board shall receive the sane fees and
m | eage as allowed by law in judicial civil proceedings, and al
such fees shall be taxed as part of the costs of the case.

Where in any proceedi ngs before the board any w tness shal
fail or refuse to attend upon subpoena issued by the board, shal
refuse to testify or shall refuse to produce any books and papers,
the production of which is called for by the subpoena, the
attendance of such witness and the giving of his testinony and the
production of the books and papers shall be enforced by any court
of conpetent jurisdiction of this state in the manner provided for
t he enforcement of attendance and testinony of wi tnesses in civil
cases in the courts of this state.

The accused shall have the right to be present at the hearing
in person, by counsel or other representative, or both. The
accused shall have the right to present evidence and to exam ne
and cross-examne all w tnesses. The board is authorized to
continue or recess the hearing as may be necessary.

(5) At the conclusion of the hearing, the board nmay either
decide the issue at that tine or take the case under advi senent
for further deliberation. The board shall render its decision not
nore than forty-five (45) days after the close of the hearing, and
shall forward to the | ast known business or residence address of
the accused by certified or registered mail, return receipt
requested, a witten statenment of the decision of the board.

If a myority of the board finds the accused guilty of the
charges filed, the board may: (a) issue a public or private
repri mand; (b) suspend or revoke the license of the accused, if
the accused is a registrant; or (c) inlieu of or in addition to
such reprimand, suspension or revocation, assess and |evy upon the
guilty party a nonetary penalty of not |ess than One Hundred
Dol | ars ($100.00) nor nore than Five Thousand Dol lars ($5,000.00)

for each violation.
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(6) A nonetary penalty assessed and | evied under this
section shall be paid to the board upon the expiration of the
period all owed for appeal of such penalties under this section, or
may be paid sooner if the guilty party elects. Mney collected by
the board under this section shall be deposited to the credit of
t he board's general operating fund.

When paynent of a nonetary penalty assessed and | evied by the
board in accordance with this section is not paid when due, the
board shall have the power to institute and maintain proceedi ngs
inits nane for enforcenent of paynent in the chancery court of
the county and judicial district of the residence of the guilty
party and if the guilty party be a nonresident of the State of
M ssi ssi ppi, such proceedings shall be in the Chancery Court of
the First Judicial District of H nds County, M ssissippi.

(7) Wen the board has taken a disciplinary action under
this section, the board may, in its discretion, stay such action
and place the guilty party on probation for a period not to exceed
one (1) year upon the condition that the guilty party shall not
further violate either the law of the State of M ssissipp
pertaining to the practice of |andscape architecture or the
byl aws, rul es and regul ations, or standards of conduct and ethics
pronul gated by the board.

(8) The board, in its discretion, nmay assess and tax any
part or all of the costs of any disciplinary proceedi ngs conducted
under this section against the accused, if the accused is found
guilty of the charges.

(9) The power and authority of the board to assess and | evy
the nonetary penalties provided for in this section shall not be
affected or dimnished by any other proceeding, civil or crimnal,
concerning the sanme violation or violations except as provided in
this section.

(10) The board, for sufficient cause, may reissue a revoked

| i cense of registration whenever a magjority of the board nenbers
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vote to do so but in no event shall a revoked |icense be issued
within two (2) years of the revocation. A new |icense of
registration required to replace a revoked, lost, nutilated or
destroyed |license may be issued, subject to the rules of the
board, for a charge not to exceed Twenty-five Dollars ($25.00).

(11) The board may direct the advisory conmttee to review
and investigate any charges brought agai nst any | andscape
architect under this chapter and to hold the hearings provided for
in this section and to make findings of fact and reconmendati ons
to the board concerning the disposition of such charges.

(12) Nothing herein contained shall preclude the board or
advisory conmttee frominitiating proceedings in any case. The
advisory conmttee shall furnish |egal advice and assistance to
t he board whenever such service is requested.

(13) In addition to the reasons specified in subsection (2)
of this section, the board shall be authorized to suspend the
| icense of any |licensee for being out of conpliance with an order
for support, as defined in Section 93-11-153 of this act. The
procedure for suspension of a |icense for being out of conpliance
with an order for support, and the procedure for the reissuance or
reinstatenent of a license suspended for that purpose, and the
paynment of any fees for the reissuance or reinstatenent of a
| i cense suspended for that purpose, shall be governed by Section
93-11-157 or 93-11-163 of this act, as the case may be. |If there
is any conflict between any provision of Section 93-11-157 or
93-11-163 of this act and any provision of this chapter, the
provi sions of Section 93-11-157 or 93-11-163 of this act, as the
case may be, shall control

SECTI ON 10. Section 73-2-17, M ssissippi Code of 1972, is
reenacted as foll ows:

73-2-17. Each applicant for exam nation as a | andscape
architect shall pay to the board for the purposes of procuring,

adm ni stering and grading the exam nation, an adm nistration fee
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not to exceed One Hundred Dol lars ($100.00) together with an
application fee in such anbunt as the board may set, but in no
event to exceed the actual cost to the board of purchasing,
preparing and eval uating the exam nation. Upon passing the
exam nation and neeting the requirenents of this chapter and upon
paying an initial registration fee in an anobunt set by the board,
an applicant shall be issued an original certificate as a |icensed
| andscape architect and a rubber stanp bearing the seal adopted by
the board for use by | andscape architects. Each hol der of a
certificate as provided herein shall be entitled to practice as a
| i censed | andscape architect wi thout additional fee or charge
until the next biennial renewal period, and thereafter upon
paynent of the biennial |icense fee as provided by Section
73-2-15.

A fee of Twenty-five Dollars ($25.00) shall be charged for
each duplicate certificate issued by the board.

Al'l checks or noney orders subnmitted to the board shall be
made payabl e to the board.

SECTION 11. Section 73-2-19, M ssissippi Code of 1972, is
reenacted and anended as fol | ows:

73-2-19. This chapter shall not require licensing in the
foll om ng cases:

(a) The practice of |andscape architecture by any
person who acts under the supervision of a registered | andscape
architect or by an enpl oyee of a person lawfully engaged in the
practice of |andscape architecture and who, in either event, does
not assume responsi bl e charge of design or supervision.

(b) The practice of |andscape architecture by enpl oyees
of the United States governnment while engaged within this state in
the practice of |andscape architecture for said governnent.

(c) The practice of planning as customarily done by

regi onal and urban pl anners.
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(d) The practice of arborists, foresters, gardeners,
honme builders, floriculturists and ornanental horticulturists
performng their respective trades or professions.

(e) The practice of any nurseryman or | andscape
contractor to practice planting design, planting, and | ocation and
arrangenment of plant materials.

(f) The practice of architecture or engineering as
defined by the laws of the State of M ssissippi, including, but
not limted to such planting as m ght be incidental to such
practi ce.

(g) The work or practice of a regular enployee of a
public service conmpany or public utility, by rendering to such
conpany | andscape architectural service in connection with its
facilities which are subject to regul ation, supervision and
control in order to safeguard life, health and property by the
Public Service Comm ssion of this state shall be exenpt so |ong as
such person is thus actually and excl usively enpl oyed.

(h) Any person, firmor corporation performng
| andscape architecture and working on his own | and or
property * * *.

(i) ** * &lf course architects * * * engaged in the
preparation of draw ngs and specifications for a golf course, in
accordance wth accepted professional standards of public health
and safety.

SECTION 12. Section 73-2-21, M ssissippi Code of 1972, is
reenacted as foll ows:
73-2-21. It shall be a m sdeneanor for any person to:

(a) Ofer to practice or hold hinself out as entitled
to practice | andscape architecture, unless duly certified and
regi stered under this chapter.

(b) Present as his own the certificate of another.

(c) Gve false or forged evidence to the board or any

menber thereof in obtaining a certificate.
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(d) Falsely inpersonate any other practitioner of I|ike
or different nane.
(e) Use or attenpt to use a certificate that has been
revoked.
(f) Oherw se violate any of the provisions of this
chapter.
Such m sdeneanor shall be punishable by a fine of not |ess
t han Five Hundred Dol l ars ($500.00) and not nore than One Thousand
Dol I ars ($1,000.00), or inprisonment for not nore than one (1)
year in the county jail, or both.
| f any person, firmor corporation violates any of the
provi sions of this chapter, the secretary of the board shall, upon
direction of a majority of the board, in the name of the State of
M ssi ssi ppi, acting through an attorney enpl oyed by the board,
apply in any chancery court of conpetent jurisdiction for an
injunction or tenporary restraining order pursuant to the
M ssi ssippi Rules of Cvil Procedure enjoining such violation or
for an order enforcing conpliance with the provisions of this
chapter. |If at such hearing it is established that such person
has violated or is violating this chapter, the court may, in
addition to enjoining such violation or enforcing conpliance wth
this chapter, award all cost and expenses, including reasonable
attorney's fees, to the board. 1In case of violation of any decree
i ssued in conpliance with this paragraph, the court may try and
puni sh the of fender for contenpt of court and shall fine such
of fender a sum of not |less than Two Hundred Fifty Dol lars
($250. 00) per offense. Each day of such violation shal
constitute a distinct and separate offense.
SECTI ON 13. Section 73-2-23, Mssissippi Code of 1972, is
reenacted as foll ows:
73-2-23. Al courts of conpetent jurisdiction within their
respective territorial jurisdiction are hereby enpowered to hear,

try and determ ne such crinmes without indictnment and to inpose in
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full the punishnments of fines and inprisonnments herein prescribed.
Al'l violations of this chapter, when reported to the board and
duly substantiated by affidavits or other satisfactory evidence,
shall be investigated by it, and if the report is found to be true
and the evidence substantiated, the board shall report such
violations to the Attorney General and request pronpt prosecution.

SECTION 14. Section 73-2-25, M ssissippi Code of 1972, which
does not require the use of |andscape architects for |andscape
architecture jobs under this chapter, is repeal ed.

SECTI ON 15. Section 17, Chapter 371, Laws of 1999, is
anmended as foll ows:

Section 17. This act shall take effect and be in force from
and after July 1, 1999, and shall stand repealed fromand after
July 1, 2005.

SECTION 16. This act shall take effect and be in force from
and after July 1, 2001.
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