M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Horhn, Simons To: Finance

SENATE BI LL NO. 3230

AN ACT TO CREATE THE M SSI SSI PPl BUSI NESS | NCUBATOR
ASSI STANCE ACT; TO ESTABLI SH UNDER THE DI RECTI ON OF THE DEPARTMENT
OF ECONOM C AND COMMUNI TY DEVELOPMENT THE M SSI SSI PPl BUSI NESS
| NCUBATOR ASSI STANCE PROGRAM FOR THE PURPOSE OF MAKI NG GRANTS TO
THE M SSI SSI PPl ENTERPRI SE FOR TECHNOLOGY FOR | TS USE I N PROVI DI NG
ASSI STANCE TO SMALL BUSI NESSES AND FOR THE PURPOSE OF PROVI DI NG
FUNDS FOR THE DEVELOPMENT AND EXPANS|I ON OF BUSI NESS | NCUBATI ON
CENTERS; TO PROVI DE THAT THE DEPARTMENT OF ECONOM C AND COVMUNI TY
DEVELOPMENT SHALL DETERM NE THE AMOUNT OF THE GRANT TO THE
10 M SSI SSI PPl ENTERPRI SE FOR TECHNOLOGY; TO ESTABLI SH THE TERMS AND
11 CONDI TI ONS OF SUCH GRANT; TO PROVI DE THAT ANY FUNDS AVAI LABLE
12 PURSUANT TO THE PROVI SIONS OF THI S ACT THAT THE DEPARTMENT OF
13 ECONOM C AND COVMUNI TY DEVELOPMENT DETERM NES NOT TO BE NECESSARY
14 FOR GRANTS TO THE M SSI SSI PPl ENTERPRI SE FOR TECHNOLOGY MAY BE
15 USED BY THE DEPARTMENT FOR GRANTS FOR THE DEVELOPMENT AND
16 EXPANS|I ON OF SMALL BUSI NESS | NCUBATI ON CENTERS AND THEI R NEEDED
17 SUPPORT ACTIVITIES;, TO PROVIDE CRI TERI A THAT A BUSI NESS MJUST MEET
18 |IN ORDER TO BE ELI G BLE FOR ASSI STANCE; TO REQUI RE THE
19 ESTABLI SHVENT OF SMALL BUSI NESS ASSI STANCE REVI EW BOARDS TO REVI EW
20  ASSI STANCE APPLI CATI ON AND ESTABLI SH THE TERMS AND CONDI TI ONS UPON
21 WH CH ASSI STANCE MAY BE PROVI DED; TO PROVI DE FOR THE | SSUANCE OF
22  $5, 000, 000. 00 I N GENERAL OR LI M TED OBLI GATI ON BONDS OF THE STATE
23 TO FUND THE PROGRAM AND FOR RELATED PURPGCSES.

OCO~NOUITARWNE

24 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
25 SECTION 1. This act shall be known and may be cited as the

26 M ssissippi Business | ncubator Assistance Act.

27 SECTION 2. The followi ng words and phrases when used in this

28 act shall have the meaning given to themin this section unless
29 the context clearly indicates otherw se:

30 (a) "Assistance" neans a loan to a small business

31 located in an incubator center in accordance with this act.

32 (b) "Business incubator center"” nmeans facilities and
33 support services approved by the M ssissippi Enterprise for

34 Technol ogy and the M ssissippi Departnent of Econom c¢ and

35 Conmunity Devel opnent pursuant to guidelines pronul gated by the

36 M ssissippi Enterprise for Technol ogy and the M ssi ssi ppi
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Depart ment of Econom ¢ and Comrunity Devel opnent that encourage
t he establishnment of successful small businesses by providing a
short-term shel tered environnent.

(c) "DECD' neans the M ssissippi Departnent of Econonic
and Comrunity Devel opnent.

(d) "Ceneral Fund" neans the Ceneral Fund of the State
of M ssi ssi ppi .

(e) "Loan" neans a |oan by the M ssissippi Enterprise
for Technology to a small business in accordance with this act.

(f) "MBIA" neans the M ssissippi Business | ncubation
Associ ati on.

(g) "MET" neans the M ssissippi Enterprise for
Technol ogy.

(h) "Program means the M ssissippi Business |ncubator
Assi stance Program established in this act.

(1) "Seller" neans the State Bond Conmm ssi on.

(j) "Small business" nmeans a business that is a client
of a qualified business incubator center.

SECTION 3. There is hereby established, under the direction

of DECD, a programto be known as the M ssissippi Business

| ncubat or Assi stance Program for the purpose of nmaking grants to
the MET for its use in providing assistance to small businesses in
accordance with this act and for the purpose of providing funds
for the devel opnent and expansi on of business incubator centers.

SECTION 4. (1) The MET shall make application for a grant

to DECD in a formsatisfactory to DECD

(2) The application nust indicate that |ocal small business
assi stance revi ew boards have been established as provided for in
this act to review applications for assistance under the program
and make recomrendati ons thereon to the MET in accordance with
this act. The MET shall provide such other assurances of their
ability to adm nister and manage the programin accordance with
this act as nay be reasonably required by DECD

SECTION 5. (1) DECD shall grant funds under this act to the

MET in accordance with the following terns and conditions:
(a) Gant funds received by the MET in accordance with

this act shall be used by the MET to establish a revol ving
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assi stance fund for the purpose of providing assistance in
accordance with this act. Except as otherwise allowed in this
act, all principal and interest paynents by snmall businesses in
repaynent of such assistance shall be eligible for and used by the
MET for additional assistance in accordance with this act.

(b) The MET, after neeting the criteria set forth in
this act, shall receive a grant in such anpbunt as nay be
determ ned proper by DECD for the purpose of establishing the
programin accordance with this act.

(c) The MET may utilize not nore than fifty percent
(50% of interest earned on assistance provided to smal
busi nesses in accordance with this act for adm nistration and
managenent of the program unless specifically authorized to
utilize nmore by DECD.

(d) If the MET experiences |osses from assistance
provi ded pursuant to the programin excess of fifty percent (50%
of the anmpbunt of grant funds received by the MET, the MET shall,
in the discretion of DECD, return all grant funds that have not
been conmtted for | oans to DECD and DECD shall use such funds to
provi de additional grants to planning and devel opnent districts
and qualified entities under the M ssissippi Small Business
Assi stance Program establi shed under the M ssissippi Snal
Busi ness Assistance Act. In the event of such |osses, MET shall,
in the discretion of DECD, forfeit the authority to manage the
outstanding | oans that it has made pursuant to this act and DECD
may assign admni strative and managenent control of such |oans to
pl anni ng and devel opnent districts and qualified entities that are
eligible for grants under the M ssissippi Small Business
Assi st ance Act.

(e) DECD shall assist MET in connection with its
conpliance with this act.

(f) The MET shall submt the followng reports to DECD:

(i) An annual audit of grant funds received in
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connection with the program and
(i1i) A sem annual report on July 15 and January 15
of each year, describing all assistance provided pursuant to the
program such reports to include without limtation the foll ow ng:
a description of each small business receiving assistance; the
project to be assisted and purpose of assistance; a description of
each | oan, including the ternms and conditions thereof and use of
the funds by the small business; and a history of the assistance
pool , including principal anount | oaned, interest earned, interest
expended for adm nistration and nanagenent, assistance funds
avai l abl e, and |l osses. After the expiration of five (5) years
fromthe date of receipt of the grant in accordance with this act,
upon satisfaction that such reports are no | onger necessary or
appropriate to maintain and ensure conpliance with the program
DECD may permt the MET to discontinue such senmi annual reports.
(g) |If DECD determ nes that the MET has provided
assistance in a manner inconsistent with the provisions of this
act, then DECD may require the MET to convey to DECD (i) all
adm ni strative and managenent control of assistance provided by it
under the program and (ii) all grant funds that have not been
commtted for |oans under this act. |In such event, DECD may, in
its discretion, assign adm nistrative and nanagenent control of
out standi ng | oans to planning and devel opnent districts and
qualified entities participating in the M ssissippi Small Business
Assi stance Program establi shed under the M ssissippi Snal
Busi ness Assistance Act. DECD may, in its discretion, use any
grant funds conveyed to it that have not been commtted for | oans
under this act to provide additional grants to planning and
devel opnment districts and qualified entities eligible for grants
under the M ssissippi Small Business Assistance Act.
(2) Any funds avail able pursuant to the provisions of this
act that DECD determ nes not to be necessary for grant funds under

subsection (1) of this section may be used by DECD for grants for
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t he devel opnment and expansi on of small business incubation centers
and their needed support activities. DECD shall promul gate such
rules and regulations for eligibility for grants under this
subsection as it considers necessary.

SECTION 6. The MET is authorized, enpowered and directed to

deposit all grant funds received pursuant to this act in a
revol vi ng assi stance fund and to provi de assistance in accordance
with this act and the following criteria, terns and conditions:

(a) To be eligible for assistance under this act, the
smal | busi ness and the project to be assisted nust neet the
following criteria:

(1) Assistance nust be in connection with an
i dentifiable business plan, and the principal anount of al
assi stance may not exceed fifty percent (50% of the total cost of
the project or business plan;

(i1i) Assistance may be used in connection with the
purchase or | ease of equipnment and inventory, and for working
capital; provided, however, no nore than one-third (1/3) of the
total assistance to a small business pursuant to this act or
Thirty-three Thousand Dol lars ($33, 000. 00), whichever is |less, may
be used for working capital;

(ii1) Assistance nay not be provided under the
programto finance or satisfy any existing debt; and

(iv) Assistance may not be provided to a snal
busi ness unless at |east sixty percent (60% of the small business
is owmed, directly or indirectly, by individuals who are residents
of the State of M ssissippi.

(b) The interest rate on | oans shall not be |less than
five percent (5% per annum or nore than four percent (4% above
the federal discount rate at the tinme of |oan approval, plus the
servicing fees established in this act.

(c) As security for any |oan under the program the MET

shall take a security interest in assets of the small business and
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require personal guarantees of all persons and entities owning
twenty percent (20% or nore of the small business. Such security
interests may be subordinate to other security interests in such
assets.

(d) The maxi mumterm of any | oan under the program
shall not exceed the following: ten (10) years if used to
purchase or | ease equipnment, five (5) years if used to provide
wor ki ng capital and three (3) years if used to purchase inventory.

(e) In the event of a default by a small business on a
| oan under the program the MET shall foreclose and enforce its
security interests and personal guarantees relating to such | oan
and take all necessary and appropriate action to recover al
princi pal and interest owed, and all anobunts so recovered shall be
deposited in the revol ving assistance fund. Any small business
whi ch defaults on a | oan under the program shall not be eligible
for any other | oan under the program

(f) No snmall business shall receive assistance under
the programin excess of One Hundred Thousand Dol | ars
($100, 000. 00) .

(g) Al assistance applications nust be reviewed by,
and the terns and conditions of the assistance nust be recomended
to the MET by, a local small business assistance revi ew board,
establ i shed by the governing board of each business incubator
center and approved by the MET, consisting of the follow ng
menbers:

(i) A banker not affiliated with the senior
| ender; and
(i) Two (2) individuals who are nenbers of the
governi ng board of the business incubator center.
Local small business assistance review boards shall neet at
| east quarterly and shall neet anytine there are at |least two (2)
assi stance applications pending that require review.

(h) If the local small business assistance review board
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recommends that assistance be provided, the MET may either approve
and provide the assistance on the exact terns and conditions
recommended by the |ocal small business assistance review board or
determ nes not to provide such assistance. Under no circunstances
may the MET provide such assistance on any ternms or conditions not
approved and recomended by the | ocal small business assi stance
review board. |If the MET determ nes not to provide the assistance
that the | ocal small business assistance review board has
recommended to be provided, the governing body of the MET shal
place in its mnutes an explanation of the reasons for such
refusal. |If the local small business assistance review board
recommends agai nst providing the assistance, the MET shall not
provi de such assi stance under any terns and conditions.

SECTION 7. The MET is hereby authorized to engage | egal

counsel, accountants, financial advisors, appraisers, consultants
and others as needed in connection with providing assistance to
smal | busi nesses pursuant to this act, and to charge the costs of
t hese services to the small busi nesses receiving such assi stance
or charge the proceeds of such assistance therefor.

SECTI ON 8. DECD shall adopt and publish the eligibility

criteria for MET to participate in the programas set forth in
this act, and programreport forns, all in accordance with this
act, and such other rules and regul ati ons as nay be necessary and
appropriate in carrying out its responsibilities under this act;
provi ded, however, that the MET shall have sole authority over the
approval of assistance and the managenent of the assistance

provi ded under this act.

SECTION 9. No assistance shall be provided to a smal

busi ness under this act unless the small business certifies to the
MET, in a formsatisfactory to DECD, that it will not discrimnate
agai nst any enpl oyee or agai nst any applicant for enpl oynent

because of race, religion, color, national origin, sex or age.

SECTION 10. (1) There is hereby created a special fund in
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the State Treasury to be known as the M ssissippi Business
| ncubat or Assi stance Fund out of which grants and expenditures
aut horized in connection with the program shall be di sbursed. Al
nmoni es received by issuance of bonds to carry out the purposes of
this act shall be deposited into the M ssissippi Business
| ncubat or Assi stance Fund.

(2) Al funds repaid to the State Treasury under this act or
desi gnat ed hereunder for repaynent of any bonds issued under this
act shall be delivered to the State Treasurer for deposit in the

General Fund.

SECTION 11. (1) Al bonds issued under the authority of
this act shall be redeened at maturity, together with all interest
due, fromtine to time, on the bonds, and these principal and
i nterest paynents shall be paid fromthe CGeneral Fund.

(2) In the event that all or any part of the bonds and notes
are purchased, they shall be canceled and returned to the | oan and
transfer agent as cancel ed and paid bonds and notes; and
thereafter all paynments of interest thereon shall cease and the
cancel ed bonds, notes and coupons, together w th any other
cancel ed bonds, notes and coupons, shall be destroyed as pronptly
as possible after cancellation but not later than two (2) years
after cancellation. A certificate evidencing the destruction of
t he cancel ed bonds, notes and coupons shall be provided by the
| oan and transfer agent to the seller.

(3) The State Treasurer shall determ ne and report to the
Depart ment of Finance and Adm ni stration and Legi sl ative Budget
O fice by Septenber 1 of each year the anpbunt of nobney necessary
for the paynent of the principal of and interest on outstanding
obligations for the following fiscal year and the tinmes and
anounts of the paynments. It shall be the duty of the Governor to
include in every executive budget submtted to the Legislature
full information relating to the issuance of bonds and notes under

the provisions of this act and the status of the General Fund for
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t he paynent of the principal of and interest on the bonds and
not es.

(4) Except as otherw se provided by |law, the rate of
interest on any assistance nade using funds fromthe M ssissipp
Busi ness | ncubat or Assistance Fund shall be in accordance with
Section 6 of this act. Notw thstanding the provisions of any
other law to the contrary, the interest rate charged shall not be
set such that the aggregate of the interest, penalties and ot her
paynents to the MET in connection with such assistance nade using
funds fromthe M ssissippi Business |Incubator Assistance Fund w ||
cause the bonds issued pursuant to this act to be deenmed arbitrage
bonds pursuant to Section 148 of the Internal Revenue Code of 1986
and the regul ati ons pronul gated thereunder. In the case of
assistance initially funded fromthe proceeds of notes and
subsequently funded fromrenewal bonds and notes, the interest
rate to be charged on the assistance shall be established in
accordance with Section 57-10-513 upon the sal e of bonds or notes,
as the case may be, for such assistance.

SECTION 12. (1) The seller is authorized to borrow, on the

credit of the state, nobney not exceeding the aggregate sum of Five
MIlion Dollars ($5,000,000.00), not including noney borrowed to
refund out st andi ng bonds, notes or replacenent notes, as may be
necessary to carry out the purposes of this act. The rate of
interest on any such bonds or notes which are not subject to
taxation shall not exceed the rates set forth in Section
75-17-101, M ssissippi Code of 1972, for general obligation bonds.
(2) As evidence of indebtedness authorized in this act,
general or limted obligation bonds of the state shall be issued
fromtime to time to provide nonies necessary to carry out the
pur poses of this act for such total amount, in such form in such
denom nati ons, payable in such currencies (either donestic or
foreign or both), and subject to such terns and conditions of

i ssue, redenption and maturity, rate of interest and tine of
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paynent of interest as the seller directs, except that such bonds
shall mature or otherwi se be retired in annual installnments

begi nning not nore than five (5) years fromdate thereof and
extending not nore than twenty (20) years fromthe date thereof.

(3) Al bonds and notes issued under authority of this act
shall be signed by the chairman of the seller, or by his facsimle
signature, and the official seal of the seller shall be affixed
thereto, attested by the secretary of the seller.

(4) Al bonds and notes issued under authority of this act
may be general or limted obligations of the state, and the ful
faith and credit of the State of M ssissippi as to general
obl i gati on bonds, or the revenue derived from projects assisted as
to limted obligation bonds, are hereby pl edged for the paynent of
the principal of and interest on such bonds and notes.

(5) Such bonds and notes and the incone therefromshall be
exenpt fromall taxation in the State of M ssissippi.

(6) The bonds may be issued as coupon bonds or registered as
to both principal and interest as the seller nay determne. |If
i nterest coupons are attached, they shall contain the facsimle
signature of the chairman and the secretary of the seller.

(7) As to bonds issued hereunder and designated as taxable
bonds by the seller, any immunity of the state to taxation by the
United States governnent of interest on bonds or notes issued by
the state is hereby waived.

SECTION 13. (1) Wenever bonds are issued, they shall be

offered for sale at not |ess than par val ue and accrued interest
and shall be sold by the seller at public or private sale, from
time to tinme, in such manner and at such price as nay be
determ ned by the seller to be npbst advant ageous.

(2) Any portion of any bond issue so offered and not sold or
subscri bed for at public sale may be disposed of by private sale
by the seller in such manner and at such prices not |ess than par

and accrued interest, as the seller shall direct.
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(3) Wen bonds are issued fromtine to tinme, the bonds of
each issue shall constitute a separate series to be designated by
the seller or may be conbined for sale as one (1) series with
ot her general obligation bonds of the State of M ssissippi.

(4) Until permanent bonds can be prepared, the seller may in
its discretion issue, in lieu of permanent bonds, tenporary bonds
in such formand with such privileges as to registration and
exchange for permanent bonds as nmay be determ ned by the seller.

(5) Pending their application to the purposes authori zed,
bond proceeds held or deposited by the State Treasurer nay be
invested or reinvested as are other funds in the custody of the
State Treasurer in the manner provided by law. Al earnings
received fromthe investnment or deposit of such funds shall be
paid into the State Treasury to the credit of the M ssissipp
Busi ness | ncubat or Assi stance Fund.

(6) The State Treasurer shall prepare the necessary registry
book to be kept in the office of the duly authorized | oan and
transfer agent of the state for the registration of any bonds, at
t he request of owners thereof, according to the ternms and
conditions of issue directed by the seller.

(7) Al costs and expenses in connection with the issue of
and sale and registration of the bonds and notes in connection
with this act, and all costs and expenses in connection with
i npl enentation of the program and devel opnent of application
forms, procedures and requirenments for use in connection with the
program may be paid fromthe proceeds of bonds and notes issued
under this act.

(8) The seller may provide in the resolution authorizing the
i ssuance of such bonds for the enploynment of one or nore persons
or firms to assist in the sale of the bonds; for executing
contracts with financial institutions |located either within or
wi thout the State of M ssissippi to act as registrar, paying

agents, transfer agents or otherwi se; for rating of the bonds; and
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for purchasing insurance.

SECTION 14. (1) Pending the issuance of bonds of the state

as aut horized under this act, the seller is hereby authorized in
accordance with the provisions of this act and on the credit of
the state, to make tenporary borrow ngs not to exceed two (2)
years in anticipation of the issue of bonds in order to provide
funds in such anbunts as may, fromtine to tine, be deened

advi sable prior to the issue of bonds. 1In order to provide for
and in connection with such tenporary borrowi ngs, the seller is
her eby aut horized in the nane and on behalf of the state to enter
into any purchase, |loan or credit agreenent, or agreenents, or

ot her agreenment or agreenents, with any financial institution or
persons in the United States having power to enter into the sane,
whi ch agreenents nmay contain such provisions not inconsistent with
the provisions of this act as nay be authorized by the seller.

(2) Al tenporary borrow ngs made under this section shal
be evidenced by notes of the state which shall be issued, from
time to tinme, for such anmounts not exceeding in the aggregate the
applicable statutory and constitutional debt limtation, in such
formand in such denonmi nations and subject to ternms and conditions
of sale and issue, prepaynent or redenption and maturity, rate or
rates of sale and tine of paynent of interest as the seller shal
aut hori ze and direct and in accordance with this act. Such
aut horization and direction may provide for the subsequent
i ssuance of replacenent notes to refund, upon issuance thereof,
such notes, and nay specify such other terns and conditions with
respect to the notes and repl acenent notes thereby authorized for
i ssuance as the seller may determ ne and direct.

(3) Wen the authorization and direction of the seller
provi de for the issuance of replacenment notes, the seller is
her eby aut horized in the nane and on behalf of the state to enter
into agreenents with any financial institutions or persons in the

United States having the power to enter into the sane:
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404 (a) To purchase or underwite an issue or series of
405 issues of notes.

406 (b) To enter into any purchase, |oan or credit

407 agreenents, and to draw noni es pursuant to any such agreenents on
408 the terns and conditions set forth therein, and to i ssue notes as
409 evidence of borrowi ngs nade under any such agreenents.

410 (c) To appoint or act as issuing and payi ng agent or
411 agents with respect to notes.

412 (d) To do such other acts as may be necessary or

413 appropriate to provide for the paynent, when due, of the principal
414 of and interest on such notes.

415 Such agreenents nmay provide for the conpensation of any

416 purchasers or underwriters of notes or replacenent notes by

417 paynment of a fixed fee or conmm ssion at the tinme of issuance

418 thereof, and for all other costs and expenses, including fees for
419 agreenents related to the notes issuing and payi ng agent costs.
420 Costs and expenses of issuance may be paid fromthe proceeds of
421 the notes.

422 (4) Wen the authorization and direction of the seller

423 provides for the issuance of replacenent notes, it shall, at or
424 prior to the tine of delivery of these notes or replacenent notes,
425 determ ne the principal amobunts, dates of issue, interest rate or
426 rates, rates of discount, denom nations and all other ternms and
427 conditions relating to the issuance. The State Treasurer shal
428 performall acts and things necessary to pay or cause to be paid,
429 when due, all principal of and interest on the notes being

430 refunded by replacenent notes and to assure that the sanme may draw
431 upon any nonies available for that purpose pursuant to any

432 purchase loan or credit agreenents established with respect

433 thereto, all subject to the authorization and direction of the
434 seller.

435 (5) CQutstanding notes evidencing such borrow ngs may be

436 funded and retired by the issuance and sal e of the bonds of the
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state as hereinafter authorized. The refundi ng bonds nust be
i ssued and sold not later than a date two (2) years after the date
of issuance of the first notes evidencing such borrowi ngs to the
extent that paynent of such notes has not otherw se been made or
provi ded for by sources other than proceeds of replacenent notes.
(6) The proceeds of all such tenporary borrowi ng shall be
paid to the State Treasurer to be held and di sposed of in
accordance with the provisions of Section 10 of this act.

SECTION 15. (1) The proceeds realized fromthe sal e of

bonds and notes under this act, other than refunding bonds and
repl acenent notes, shall be paid to the State Treasurer and
deposited into the M ssissippi Business Incubator Assistance Fund
and specifically dedicated to the purposes enunerated in this act.
(2) Al nonfederal funds which may becone avail able for the
pur poses of this act shall be deposited in the M ssissipp
Busi ness | ncubator Assistance Fund and shall be allocated for the
pur poses of this act.
(3) The proceeds of the sale of refunding bonds and
repl acenent notes shall be applied solely to the paynent of the
princi pal of and the accrued interest on and premum if any, and
costs of redenption of, the bonds and notes for which such
obl i gati ons have been i ssued.

SECTION 16. The Attorney Ceneral of the State of M ssissipp

shall represent the seller in issuing, selling and validating
bonds or notes herein provided for, and the seller is hereby
aut hori zed and enpowered to expend fromthe proceeds derived from
the sale of the bonds or notes authorized hereunder all necessary
adm ni strative, |egal and ot her expenses incidental and related to
t he i ssuance of bonds or notes authorized under this act.

SECTION 17. This act shall take effect and be in force from

and after its passage.

S. B. No. 3230
00\ SSO01\ R1366
PAGE 14



