M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Hewes To: Insurance; Judiciary

SENATE BI LL NO. 3183

1 AN ACT TO CREATE THE M SSI SSI PPI CONSUMER CHO CE | N MOTOR

2 VEH CLE | NSURANCE ACT; TO DEFI NE CERTAI N TERMS, TO CREATE A SYSTEM

3 OF MOTOR VEH CLE | NSURANCE THAT OFFERS A CHO CE OF METHODS OF

4  PROTECTI ON AGAI NST LOSSES FROM PERSONAL | NJURY ARI SI NG QUT OF THE

5 MAINTENANCE OR USE OF MOTOR VEHI CLES; TO ABCLI SH TORT LIABILITY IN

6 CERTAIN CASES; TO PROH BI T STACKI NG OF COVERAGES; TO AUTHORI ZE THE

7 COW SSI ONER OF | NSURANCE TO ADOPT RULES AND REGULATI ONS FOR THE

8 ADM NI STRATI ON OF THE ACT; AND FOR RELATED PURPGCSES.

9 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
10 SECTION 1. Title. This act may be cited as the M ssissipp
11 Consuner Choice in Mdtor Vehicle |Insurance Act.

12 SECTION 2. Statenent of Purpose. (1) Controlling

13 Provisions. To the extent the provisions of Section 2 of this act
14 differ fromthe provisions of Section 3 of this act and

15 thereafter, the provisions of the subsequent sections control.

16 (2) Existing Law. Under existing law, the ability of a

17 person to recover losses incurred as a result of a notor vehicle
18 accident is |limted by factors over which the accident victimhas
19 no control. The recovery is dependent on, anong other things, the
20 conduct of the other driver, the amount of liability insurance (if
21 any) carried by the other driver, and the financial resources (if
22 any) of the other driver. Under the current system two (2)

23 individuals who have received identical injuries may recover

24 markedly different anobunts. Therefore, many i ndividuals,

25 particularly the | arge nunber of notorists involved in one-car

26 accidents, receive no conpensation for their |osses at all.

27 (3) The Right to Choose. This bill gives notorists (a) the
28 right to choose the kinds of personal injury protection which wll
29 be available to thenselves and their fam |y nenbers in case of an
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aut onobi | e accident, and (b) the right to choose the anount of
financial protection they deem appropriate and affordable for
t hensel ves and their famlies. Instead of being forced to buy
traditional tort liability insurance to protect strangers,
notorists will have the opportunity to buy a new Personal Injury
Protection coverage to protect thenselves and their famly nenbers
in the event of a notor vehicle accident. As an alternative, they
will have the right to elect traditional Tort Liability Insurance
which will include an inverse liability coverage (entitled "Tort
Mai nt enance Coverage") to provide protection in the event of
i njury caused by soneone who has el ected the Personal Injury
Protection Option.

(4) Tort Liability Insurance versus Personal Injury
Protection coverage.

(a) Mtorists who choose the Tort Liability Insurance
and who are involved in an accident with another notorist wll
retain the tort liability system except that, based on fault, (i)
t hey can be sued by those who choose personal injury protection
but only for damages in excess of the limts of the Personal
Injury Protection policy and (ii) they cannot claimagainst those
who choose Personal Injury Protection coverage except for
unconpensat ed economc loss in excess of the limts of their own
first party Tort Maintenance Cover age.

(b) Mdtorists who choose Personal Injury Protection
coverage established by this act and who are involved in an
accident with a notorist who has chosen traditional Tort Liability
| nsurance will be pronptly conpensated for their own | osses,
wi thout regard to fault, and can al so clai magai nst the other
not ori st based on fault for unconpensated econom c | 0ss in excess
of the limts of the Personal Injury Protection policy.

(c) Two (2) notorists who each choose Personal Injury
Protection coverage and who are involved in an accident with each
other will be pronptly conpensated under their own policies for
their owm | osses without regard to fault. In this situation, the
two (2) notorists who have chosen the Personal Injury Protection
coverage lose the right to claimand sue for "pain and suffering"

and ot her nonecononmic loss, but if either suffers economic |oss in
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excess of his/her policy's benefit levels, that person retains the
right to claimand sue for unreinbursed econom c | oss based on
faul t.

(d) Wen two (2) notorists who each choose Tort
Liability Insurance are involved in an accident with each ot her,
their rights against each other are unaffected by this act.

(e) If a nmotorist who has chosen Tort Liability
I nsurance is involved in an accident with an uninsured notori st,
the policyholder will be conpensated for | osses under the
uni nsured notorist provisions of his/her own policy based on fault
and has the right to sue for damages. The uni nsured notori st
forfeits the right to claimfor noneconom c | oss agai nst the
not ori st who has chosen Tort Liability Insurance unless the tort
l[iability insured was driving under the influence of alcohol or
illegal drugs or was guilty of intentional m sconduct.

(f) If a nmotorist who has chosen the Personal Injury
Protection policy is involved in an accident with an uninsured
notorist, the policyholder will be pronptly conpensated for | osses
wi thout regard to fault under his/her Personal Injury Protection
policy, and has the right to claimand sue the uninsured notori st
for damages based on fault. The uninsured notorist forfeits the
right to claimfor noneconom c | 0oss agai nst the notorist who has
chosen the Personal Injury Protection policy except when the
Personal Injury Protection Insured was driving under the influence
of alcohol or illegal drugs or was guilty of intentional
m sconduct .

(5) Property Damage. A notorist who purchased a Persona
Injury Protection policy will thereby procure Ten Thousand Dol | ars
($10, 000. 00) of property damage liability insurance as part of
hi s/ her mandatory coverage. |In order to keep the cost of property
damage liability insurance as | ow as possible, persons who have
chosen Personal Injury Protection policies have no cause of action

for danmage to a notor vehicle to the extent such vehicle is
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i nsured agai nst collision damage in accidents involving other
Personal Injury Protection I|Insureds.

SECTI ON 3. Definitions. As used in this act, unless the

context requires otherwi se, the follow ng terns have the neani ng
ascribed to themin this section:

(a) "Accidental bodily injury" nmeans bodily injury,
si ckness or disease, including death resulting therefrom arising
out of the operation or use of a notor vehicle, or while occupying
such vehicle, which is accidental as to the person injured.

(b) "Added personal injury protection" neans coverage
for additional personal injury protection. Added personal injury
protection coverage includes benefits with an aggregate limt of
One Hundred Thousand Dol |l ars ($100, 000. 00) per person (including
Thirty Thousand Dol | ars ($30, 000. 00) of Basic Personal |njury
Protection benefits), to consist of nedical expenses, up to One
Thousand Dol | ars ($1, 000. 00) per week of |oss of income fromwork,
up to Three Hundred Dol l ars ($300.00) per week of replacenent
services loss, and if death is proximately and directly caused by
a notor vehicle and occurs within one (1) year of the date of the
accident, a death benefit of Twenty-five Thousand Dol | ars
($25, 000. 00) payable to the dependents, if any, or, if none, to
the heirs or estate of the decedent. Nothing contained in this
section prevents a Personal Injury Protection Insurer fromalso
maki ng avail abl e ot her additional conpensation benefits in
coverages and anmounts other than those prescribed in this section.

No applicant or insured nmay be required to purchase a | esser
anount than those prescribed in this paragraph (b).

(c) "Basic Personal Injury Protection” neans coverage,
for Personal Injury Protection which provides benefits for |oss
resulting fromaccidental bodily injury. Basic Personal Injury
Protection benefits consist of the followi ng elenents with an
aggregate limt of Fifteen Thousand Dol |l ars ($15, 000.00) per

per son:
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(1) Medical expenses, subject to a deductible of
Two Hundred Fifty Dol lars ($250.00) applicable only to the naned
insured and to resident relatives of the named insured;

(i1i) Loss of incone fromwork, not to exceed Two
Hundred Dol | ars ($200.00) per week;

(1i1) Replacenent services |oss, not to exceed One
Hundred Dol | ars ($100.00) per week;

(iv) A death benefit of Ten Thousand Dol | ars
($10, 000. 00), payable to the dependents, if any or, if none, to
the heirs or estate of the decedent, if the death of an injured
person is directly and proxi mately caused by an accidental bodily
injury and occurs within one (1) year of the date of such injury.

(d) "Cause of action for injury" neans a claimfor
accidental bodily injury for econom c or noneconom c |oss, or
bot h, caused by the negligent conduct or intentional m sconduct of
anot her person (whether directly or vicariously), and includes a
cl ai m by any person other than a person suffering accidental
bodily injury based on such injury, including, but not limted to,
| oss of consortium conpanionship, or any other derivative claim

(e) "Collateral sources" nmeans all benefits one
receives or is entitled to receive as reinbursenment of |oss
because of an injury from sources other than Personal Injury
Protection benefits. In such calculation, no subtraction is nmade
for ampunts one receives or is entitled to receive:

(i) In discharge of famlial obligations or
support;

(i1i) By reason of another's death, except that
there is subtracted fromloss in calculating net |oss those
anounts received fromsocial security or wrkers' conpensation; or

(tii) As gratuities. In no event is any paynent
made by an enployer to his enployee or an enployee's survivors to
be regarded as a gratuity.

(f) "Comm ssioner” neans the Comm ssioner of |nsurance
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of the State of M ssi ssippi.

(g) "Coverage" neans a policy or plan for insurance
benefits.

(h) "Dependent” neans all persons related to another
person by bl ood, marriage, adoption or otherw se who reside in the
same househol d as such person at the tinme of the accidental bodily
injury, and receive financial or services support from himor her.

(i) "Driving under the influence of alcohol or illegal
drugs" refers to such conduct when it causes or substantially
contributes to the harmclainmed for. A driver is deened to be
driving under the influence of alcohol for the purposes of this
act only if a test of blood, breath or urine as called for under
the laws of this state shows an illegal blood or breath al cohol
content as defined by state law, or if a driver refuses to undergo
such tests as called for under the laws of this state.

(j) "Econom c |oss" neans nedi cal expenses, |oss of
i ncome fromwork, and replacenent services |loss incurred by or on
behal f of an injured person as the result of an accidental bodily
injury to such injured person.

(k) "Fault" is enconpassed by the definition of "tort
[iability."

(1) "Injured person” nmeans a person who sustains
accidental bodily injury when eligible for benefits under a policy
provi di ng personal injury protection or under the assigned clains
pl an under Section 23 of this act. The term also includes where
appropriate the personal representative of an estate.

(m "Intentional m sconduct” means conduct whereby harm
is intentionally caused or attenpted to be caused by one who acts
or fails to act for the purpose of causing harmor w th know edge
that harmis substantially certain to foll ow when such conduct
caused or substantially contributed to the harmclained for. A
person does not intentionally cause or attenpt to cause harm (i)

nmerely because his act or failure to act is intentional or done
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with the realization that it creates a grave risk of causing harm
or (ii) if the act or om ssion causing bodily harmis for the
pur pose of averting bodily harmto oneself or another person.

(n) "Loss of incone fromwork" means ei ghty percent
(80% of loss of income an injured person woul d have earned
t hrough work during the period of disability, reduced by any
income fromsubstitute work actually performed by the injured
person, or by any inconme the injured person would have earned in
avai |l abl e appropriate substitute work which such person was
capabl e of perform ng but unreasonably failed to undertake. Loss
of income fromwork does not include any |oss after the death of
an injured person and paynent for the period of disability is not
to exceed two (2) years fromthe date of the accident.

(o) "Medical expenses" neans reasonabl e expenses
incurred by an injured person for necessary nedical, surgical,
X-ray, dental, anbul ance, hospital, nedical rehabilitation, and
prof essi onal nursing services and includes expenses for
eyegl asses, hearing aids, and prosthetic devices. The words
"incurred by" include nmedical expenses incurred on behalf of an
injured person by a parent or guardian if the injured person is a
m nor or inconpetent, or by a surviving spouse if the injured
person be deceased. Personal Injury Protection Insurers are
authorized to review nedi cal expenses prior to, during, and after
the course of treatnent of an injured person, to assure that they
are both reasonabl e and necessary. Under Basic Personal |njury
Protection and under Added Personal Injury Protection, nedical
expenses are payable for services provided to the injured person
within two (2) years of the date of accidental bodily injury.
"Medi cal expenses" does not include:

(i) That portion of the charge for a roomin any
hospital, clinic, conval escent or nursing hone, extended care
facility or any simlar facility in excess of the reasonable and

customary charge for sem private accommobdati ons unl ess nedically
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required; or

(ii) Treatnment, services, products or procedures
that are experinental in nature, for research or not primarily
designed to serve a nedi cal purpose, or not commonly and
customarily recogni zed t hroughout the nedical profession and
within the United States as appropriate for treatnent of
accidental bodily injury.

(p) "Medical rehabilitation” nmeans rehabilitation
servi ces reasonably necessary and designed to reduce the
di sability and dependence of an injured person and to restore such
person, to the extent reasonably possible, to his or her
pre-acci dent |evel of physical functioning.

(q) "Mtor vehicle" neans:

(1) A vehicle of a kind required to be registered
under the laws of this state relating to notor vehicles, or

(i) A vehicle with four (4) or nore | oad bearing
wheel s, including a trailer, designed for operation upon a public
roadway by other than nmuscul ar power, except a vehicle used
excl usively upon stationary rails or tracks. "Public roadway"
nmeans a way open to the use of the public for purposes of
aut onobi l e travel.

(r) "Noneconom c | oss" nmeans any | oss other than
econonm ¢ | oss and includes, but is not necessarily limted to,
pai n, suffering, inconvenience, nmental anguish, and all other
noneconom ¢ damage whet her ot herw se recoverabl e under the | aw of
this state or not. Noneconomic |oss does not include economc
| oss caused by pain and suffering or by physical inpairnent.

(s) "Cccupying” nmeans to be in or upon a notor vehicle
or engaged in the imrediate act of entering into or alighting from
t he notor vehicle.

(t) "Operation or use" nmeans operation or use of a
not or vehicle as a notor vehicle. Qperation or use does not

i ncl ude manufacturing, sale or naintenance of a notor vehicle,
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i ncluding repairing, servicing, washing, |oading or unloading,
unl ess the conduct occurs while occupying it.

(u) "Owner" means the person or persons in whose nane
the notor vehicle has been registered. |If no registrationis in
effect at the tinme of an accident involving the notor vehicle,
"owner" neans the person or persons holding legal title thereto,
or in the event the notor vehicle is the subject of a security
agreenent or |lease with option to purchase with the debtor or
| essee having the right of possession, "owner" neans the debtor or
| essee. Omner does not include the United States of America or
any agency thereof except with respect to notor vehicles for which
it has elected to provide insurance.

(v) "Person" includes an organization, public or
private.

(w) "Personal Injury Protection"” nmeans coverage
provi ding Basic (and, if purchased, Added) benefits, regardl ess of
fault, for loss resulting fromaccidental bodily injury.

(x) "Personal Injury Protection Insured" neans, the
first person identified by name as an insured under a policy
provi di ng Personal Injury Protection benefits, the spouse of such
person if a resident of household, and any other resident relative
of the same household, and, with respect to accidents within this
state, any person who sustains accidental bodily injury while
occupying or through being struck by a notor vehicle insured for
Personal Injury Protection, unless such person is insured pursuant
to the Tort Liability Insurance option provided under Section 4 of
this act or is an uninsured notorist.

(y) "Personal Injury Protection Insurer” neans an
insurer or qualified self-insurer providing Personal Injury
Protection benefits.

(z) "Replacenment services |o0ss" means expenses
reasonably incurred in obtaining ordinary and necessary services

fromothers, not nenbers of the injured person's household, in
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lieu of the services the injured person would have performed for
the benefit of the household. Replacenent services |oss are not
due if the injured person is entitled to receive Personal Injury
Protection benefits for |Ioss of income fromwork for the same tine
period. Replacenent services |oss does not include any |oss after
the death of an injured person, and paynent for the period of

di sability under Basic Personal Injury Protection is not to exceed
two (2) years fromthe date of accidental bodily injury.

(aa) "Resident relative" nmeans a person related to the
owner of a notor vehicle by blood, marriage, adoption, or
ot herwi se, and residing in the same household. A person resides
in the sane household if he or she usually makes his or her hone
in the sane famly unit, though tenporarily living el sewhere.

(bb) "Tort liability" means the | egal obligation for
paynent of damages caused by one adjudged to have commtted a
tort.

(cc) "Tort Maintenance Coverage" mnmeans coverage under
whi ch a person who has chosen Tort Liability |Insurance coverage
when involved in an accident with a Personal Injury Protection
insured, clainms for tort liability against his/her own insurer to
t he extent of such coverage.

(dd) "Unconpensated econom c | o0ss" neans that portion
of econom c |loss arising out of an accidental bodily injury of an
i njured person which exceeds the benefits provided by (i) Personal
Injury Protection coverage (except for |oss on account of the
application of a deductible under such a policy), or (ii) Tort
Mai nt enance Coverage, and (iii) collateral sources. Such loss is
recoverabl e under the same terns and |imtations as under Added
Personal Injury Protection, but shall not be subject to the
aggregate limt of liability of such coverage.

(ee) "Uninsured notorist” neans the owner, or a
dependent thereof, of a notor vehicle uninsured for either Basic

Personal Injury Protection or Tort Liability Insurance at the
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limts prescribed by this state's financial responsibility |aw, or
hi gher while such person is operating, using or occupying the
owned but uni nsured notor vehicle.

SECTION 4. Insurance Requirenments. Every notor vehicle

required to be registered in this state can be insured:

(a) For Basic Personal Injury Protection and the
property damage liability mandated under this state's financi al
responsibility law, or

(b) For bodily injury and property damage liability as
described in this state's financial responsibility |aw

(c) An insurance policy witten by a Personal Injury
Protection Insurer pursuant to this act to provide Basic Personal
Injury Protection is deened to include all Basic Personal Injury
Protection coverage required by this act. Coverage under Basic
Personal Injury Protection neets the requirenents of this state's
financial responsibility | aw even though such policy does not
provi de protection against bodily injury liability clains arising
out of accidents within this state.

(d) A Personal Injury Protection Insurer shall make
avai l abl e, at the option of a naned insured, Added Personal Injury
Protection on a policy providing Basic Personal Injury Protection.

The exercise of the option not to purchase Added Personal Injury
Protection by a naned insured or an applicant shall be binding on
all Personal Injury Protection insureds covered under the policy.

(e) A Personal Injury Protection insurer is authorized
to wite Personal Injury Protection w thout any deductible or
subj ect to reasonabl e deducti bl es pursuant to Section 28 of this
act .

(f) A Personal Injury Protection Insurer shall also
make avail able a pain and suffering coverage, pursuant to
regul ati ons issued under Section 28 of this act, with a limt of
Fifty Thousand Dol |l ars ($50, 000.00), payable if the injured person

sustains an accidental bodily injury resulting in death or
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di snmenberment or significant and pernmanent | oss of inportant
bodily function or significant and pernanent scarring or

di sfigurement. Nothing contained herein shall preclude any
insurer fromoffering higher limts of pain and suffering coverage
or providing broader coverage.

(g) In addition to Added Personal Injury Protection
coverages, a Personal Injury Protection insurer shall nmake
avai |l abl e other insurance coverages with the approval of the
conmmi ssioner. Such coverages shall include, but are not limted
to, bodily injury liability insurance, collision coverage, and
conpr ehensi ve physi cal danage cover age.

(h) An insurance policy witten by a notor vehicle
liability insurer pursuant to this act to provide coverage under
the Tort Liability Insurance option shall include Tort Maintenance
Coverage for accidental bodily injury of an insured under the Tort
Liability Insurance option, caused by the negligence, in whole or
in part, of a Personal Injury Protection insured. Such insurance
wi |l pay such damages as m ght have been recovered agai nst a
Personal Injury Protection insured but for the exenption fromtort
l[iability provided by Section 14 of this act up to the liability

limts of the Tort Maintenance Coverage.

SECTION 5. Required Limts of Liability Coverage. Every
owner who chooses the Tort Liability Insurance Option nust carry
l[tability insurance in an anount equal to the mninmumliability
limts for accidental bodily injury and property damage as
specified by this state's financial responsibility law. Insurers
provi di ng coverage for such persons shall include Tort Maintenance
Coverage required in Section 4 of this act in all policies
providing primary coverage for legal liability for notor vehicles
at limts equal to the bodily injury liability coverage carried by
the Tort Mai ntenance Coverage insured.

SECTION 6. Election of Personal Injury Protection Option or

Tort Mai ntenance Coverage Option. Upon the earliest and first
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renewal of any applicable notor vehicle liability insurance policy
on or after the effective date of this act, or before the issuance
of a policy required by this act, a choice nust be nade of either
the Tort Mai ntenance Coverage option or the Personal Injury
Protection option. In order to mnimze conflict between the two
(2) options, all notor vehicle insurers are authorized to maintain
underwriting rules which encourage uniformty within a househol d.
A choice made pursuant to this act is binding with respect to any
continuation, renewal, or reinstatenent of an applicabl e notor
vehi cl e insurance policy, and continues with respect to any policy
whi ch ext ends, supersedes, or replaces the policy unless the nanmed
i nsured subsequently makes a different choice in witing.

SECTION 7. Application of Coverage. (1) |If there is only

one (1) vehicle owned by the named i nsured or any nenber of the
househol d of the naned insured, the choice nade by the naned
insured is applicable to his or her spouse and to any resident
relatives of the household. That choice also applies to al
persons insured under the policy while occupying other notor
vehicles or if struck by another notor vehicle.

(2) If there is nore than one (1) notor vehicle in the
househol d, and the naned insured chooses different options for
different vehicles, the choice applicable to the vehicle in use
governs not only the naned insured, but also all other persons
i nsured under the policy whose injury arises out of the use of
that notor vehicle unless the naned insured has specifically
identified famly nmenbers who shall be Personal Injury Protection
Insureds. If the nanmed insured is injured while occupying or
t hrough being struck by another notor vehicle, the Tort
Mai nt enance Coverage option shall be deened applicable and
Personal Injury Protection benefits shall not be provided. |If any
ot her person insured under two (2) or nore policies covering
different options is injured while occupying or through being

struck by another notor vehicle, and that insured has not been
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specifically identified by the named i nsured as being a Personal
Injury Protection insured at all tines, the Tort Maintenance
Coverage option shall be deenmed applicable and personal benefits
shal | not be provided.

(3) If there are two (2) or nore vehicles in the househol d,
each owned by different persons, each such person shall have the
right to choose either the Personal Injury Protection option or
the Tort Maintenance Coverage option for hinself or herself. That
person's choice shall determine that person's rights no matter
whi ch vehicle he or she is occupying or which vehicle he or she
m ght be struck by. The rights of all nenbers of the household
who are not notor vehicle owners shall be governed by the choice
applicable to the notor vehicle which they were occupying at the
time of the injury, if that vehicle was owned by a nenber of the
househol d.

(4) In the event of a bodily injury occurring prior to the
effective date of a required choice, if there are conflicting
choi ces within the household creating questions as to the
applicability of the Personal Injury Protection option or the Tort

Mai nt enance Coverage option, or if there is a failure to nake a

choice as required by this act, Tort Mintenance insurance wll be
appl i cable, and Personal Injury Protection benefits will not be
payabl e.

SECTI ON 8. Geographic Application of Personal Injury

Protection Policies. A Personal Injury Protection |Insurer shal
pay Personal Injury Protection benefits for accidental bodily
injury of a Personal Injury Protection Insured sustained within
the United States of Anerica, its territories or possessions, or
Canada. Any Personal Injury Protection insurance policy issued to
satisfy the financial responsibility law of this state shall be
conformed to satisfy the financial responsibility |aw of any
jurisdiction nentioned above in which the insured notor vehicle is

bei ng operated with respect to an accident occurring in that
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SECTION 9. Persons Not Entitled to Personal Injury

Protection Benefits. A Personal Injury Protection Insurer has no
obligation to provide Personal Injury Protection benefits to or on
behal f of any injured person who:

(a) Was involved in a notor vehicle accident while
commtting a felony or while voluntarily occupying a notor vehicle

known by himor her to be stolen;

(b) Was driving under the influence of alcohol or
illegal drugs;

(c) Is injured while occupying a notor vehicle owned
by, or furnished or available for the regular use of the injured
person, or the injured person's resident spouse or relative, if
such notor vehicle is not described in the policy under which a
claimis made, or is not a newy acquired or replacenment notor
vehi cl e covered under the ternms of the policy;

(d) Was operating or occupying a notor vehicle with
three (3) or fewer |oad bearing wheels;

(e) Was guilty of intentional m sconduct. (If a person
dies as a result of intentional m sconduct ainmed at hinself or
hersel f, his or her survivors are not entitled to Personal Injury
Protection for loss arising fromthe decedent's injury or death.);

(f) Is injured pursuant to the Tort Mai ntenance
Coverage option described in Section 4(h) of this act, or

(g) Is an uninsured notorist, or a dependent of an
uni nsured notorist who is not otherw se insured for Personal
I njury Protection.

Not hi ng cont ai ned herein prevents a Personal |njury
Protection Insurer fromincluding in Personal Injury Protection
coverage persons nentioned in this section, but only if such is
done by | anguage clearly manifesting an intent to provide such
cover age.

SECTI ON 10. Paynent of Personal Injury Protection Benefits.
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496 Personal Injury Protection benefits when due are payable at the
497 option of the Personal Injury Protection Insurer to any of the
498 foll ow ng:

499 (a) The injured person;

500 (b) The parent or guardian of the injured person, if
501 the injured person is a mnor or inconpetent;

502 (c) A dependent survivor, executor or adm nistrator of
503 the injured person; or

504 (d) Any other person or organization rendering the

505 services for which paynent is due.

506 SECTION 11. Miltiple Coverages. Regardless of the nunber of
507 notor vehicles involved, persons covered, clains nade, notor

508 vehicles or prem uns shown on the policy or premuns paid, in no
509 event shall the coverage limts under a notor vehicle insurance
510 policy for any one (1) coverage be added to, conbined with, or
511 otherw se stacked upon any other coverage Iimt to determ ne the
512 maximumlimt of coverage available to an injured person for any
513 one (1) accident. Unless the contract clearly provides otherw se,
514 policies or plans may al so provide that if two (2) or nore

515 policies, plans, or coverages apply equally to the sane accident,
516 the highest limt of liability applicable shall be the maxi mm
517 anount available to an insured person under any one (1) of such
518 policies. Each such policy, plan or coverage shall bear its

519 proportionate share of the | oss.

520 SECTION 12. Priority of Benefits. (1) Persons entitled to

521 Basic Personal Injury Protection benefits required or provided

522 pursuant to this act are entitled to at | east the Personal Injury
523 Protection coverage under the policy insuring themand shall claim
524 such benefits frominsurers in the follow ng order of priority up
525 to the limts of Personal Injury Protection in the |listed

526 category:

527 First: The Personal Injury Protection covering a notor

528 vehicle involved in the accident, if the person injured was an
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occupant of or was struck by such notor vehicle at the tinme of the
acci dent.

Second: The Personal Injury Protection under which the
injured person is or was an i nsured.

Third: |If no Personal Injury Protection is avail abl e under
t he above priorities, a person injured as a result of a notor
vehi cl e accident may cl ai mbenefits under the Assigned Cains Plan
pursuant to Section 23 of this act, unless unqualified for
benefits under Section 6 of this act.

(2) If two (2) or nore insurers are obligated to pay
Personal Injury Protection benefits in accordance with the
priorities set out in this section, the insurer agai nst whomthe
claimis first made shall pay the claimas if wholly responsibl e,
and may thereafter recover contribution pro rata from any ot her
insurer at the sanme priority level for the cost of the paynents
and the processing of the claim For purposes of this section, an
unoccupi ed parked notor vehicle is not a notor vehicle involved in
an accident unless it was parked in such a way as to cause
unr easonabl e risk of injury.

SECTI ON 13. Coordination of Benefits. A Basic Personal

Injury Protection Insurer has the primary obligation to i ndemify
an injured person except to the extent of collateral sources paid
or payable to such person

SECTION 14. Tort Rights and Legal Liability Under this Act.

(1) No Personal Injury Protection Insured has a cause of
action for injury against, nor is liable to, any other person on
account of an accident occurring within this state, except as
provi ded in subsections (2), (3), (4) and (5) and except for
i njury caused other than by the ownership, operation, or use of a
not or vehicle.

(2) An injured person has a cause of action for accidental
bodily injury against any party driving under the influence of

al cohol or illegal drugs or guilty of intentional m sconduct. Any
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party providing Personal Injury Protection or Tort Maintenance
Coverage benefits to such injured person has a right of
subrogation under this subsection (2).

(3) A Personal Injury Protection Insured has a cause of
action for accidental bodily injury for unconpensated econom c
| oss against, and is liable for same, to, any person insured under
Personal Injury Protection or Tort Maintenance Coverage.

(4) Benefits under subsection (3) include reasonabl e
expenses incurred by the party in collecting such benefits,
i ncluding a reasonable attorney's fee for advising and
representing a claimnt for such benefits. No part of the fee for
representing such party in connection with such benefits is a
charge agai nst benefits otherw se due the claimant, and no
additional fee may be charged by an attorney to any party in
col l ecting such benefits. Al or part of the fee may be deducted
fromthe benefits otherwi se due the claimant if any significant
part of the claimfor such benefits was fraudul ent or so excessive
as to have no reasonabl e foundation. 1In any action brought
agai nst an injured person by a Personal Injury Protection Insurer,
the court nmay award the injured person's attorney a reasonable
attorney's fee for defending the action if the injured person was
the prevailing party.

(5) A Personal Injury Protection Insured whose notor vehicle
is damaged by the fault of another Personal Injury Protection
| nsured has a cause of action for damage to such notor vehicle
only to the extent such notor vehicle is not covered by collision
i nsur ance.

(6) A person covered by Tort Maintenance Coverage has a
cause of action for injury against another person so covered.

(7) An uninsured notorist has no cause of action against a
Personal Injury Protection Insured for (a) injury other than for
unconpensat ed econom ¢ | oss and (b) danage to property except

damage in excess of the property damage liability limts mandated
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under this state's financial responsibility | aw unless the
Personal Injury Protection Insured was driving under the influence
of alcohol or illegal drugs or was guilty of intentional

m sconduct. An uninsured notorist remains liable in tort to a
person insured for Personal Injury Protection benefits for
noneconom ¢ | oss, econom ¢ | oss, and property damage.

SECTION 15. Insurer's Right of Subrogation. There is no

right of subrogation or contribution by a Personal Injury
Protection I nsurer except under Sections 14, 16 and 23 of this
act, and except that a Personal Injury Protection Insurer is
subrogated, to the extent of its obligations, to all of the rights
of its Personal Injury Protection Insured with respect to an
acci dent caused in whole or in part by:

(a) The negligence of an uninsured notorist;

(b) The negligence of the owner or operator of a notor
vehi cl e having a gross wei ght of seven thousand (7000) pounds or
nor e;

(c) Driving under the influence of alcohol or illegal

(d) Intentional m sconduct; or
(e) Any person who is not affected by the limtations
on tort rights and liabilities pursuant to Section 14 of this act.

SECTI ON 16. Personal Injury Protection Benefits and Causes

of Action for Injury. No subtraction is made agai nst Personal
Injury Protection benefits due because of the value of a cause of
action for injury preserved under this act, except that after
recovery is realized under such cause of action, a subtraction is
made to the extent of the net recovery, exclusive of reasonable
attorneys' fees and other reasonabl e expenses incurred in
effecting the recovery. |If Personal Injury Protection benefits
have al ready been received, the recipient thereof shall repay to
the insurer paying Personal Injury Protection benefits out of such

recovery a sumequal to the Personal Injury Protection benefits
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recei ved but not nore than the realized net recovery, and the
insurer shall have a lien on the recovery to this extent. Any
remai nder of the net recovery fromsuch a cause of action applies
periodically against loss as it accrues, until an anount equal to
the net recovery under such a cause of action has been subtracted.

SECTION 17. Personal Injury Protection Benefits Payabl e

Periodically. Personal Injury Protection benefits are payable
monthly as | oss accrues. Such benefits are overdue if not paid
within thirty (30) days after the Personal Injury Protection

| nsurer receives reasonabl e proof of the fact and the anount of

| oss sustained, except that a Personal Injury Protection |Insurer
may accumnul ate clainms for periods not exceeding one (1) nonth, and
benefits are not overdue if paid within twenty (20) days after the
period of accunulation. |[If reasonable proof is not supplied as to
the entire claim the anpunt supported by reasonable proof is
overdue if not paid within thirty (30) days after such proof is
received by the insurer, subject to the right of review specified
in Section 30 of this act. Any part or all of the renainder of
the claimthat is |later supported by reasonabl e proof if overdue
if not paid within thirty (30) days after such proof is received
by the insurer. For the purpose of calculating the extent to

whi ch any benefits are overdue, paynent is treated as nmade on the
date a draft or other valid instrunent is placed in the United
States mail in a properly addressed postpaid envel ope, or, if not
so posted, on the date of delivery. Personal Injury Protection
benefits nay be paid by the Personal Injury Protection Insurer
directly to persons supplying necessary products, services, or
accomodations to the injured person. |f overdue benefits are
recovered against a Personal Injury Protection Insurer or are paid
by a Personal Injury Protection Insurer, the provisions of
subsection (5) of Section 14 of this act pertaining to expenses
and an attorney's fee apply. In addition, the insurer is

obligated to pay interest on the overdue paynent at one hundred
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fifty percent (150% of the prinme rate in effect at the tinme the
paynent becanme overdue.

SECTI ON 18. Assignnent or Garni shnent of Personal Injury

Protection Benefits. (1) Personal Injury Protection benefits,

ot her than those for nedical expenses, are exenpt from

garni shment, attachnment, execution, and any other process or claim

to the extent that wages or earnings are exenpt under any

appl i cabl e | aw exenpti ng wages or earnings from process or cl ains.
(2) An agreenment for assignnment of any right to Personal

Injury Protection benefits payable in the future other than

medi cal expenses is unenforceable except to the extent that such

benefits are for the cost of products, services, or acconmmpdations

provi ded or to be provided by the assignee or that benefits for

| oss of income fromwork or replacenent services are assigned to

secure paynent of alinony, naintenance, or child support. Pain

and suffering coverage benefits may al so be assi gned.

SECTION 19. No Penalty for Clains for Personal Injury

Protection Benefits. An Insurer shall not cancel, fail to renew,
or increase the premumof its Insured solely on account of the

| nsured or any other injured person making a claimfor Personal
Injury Protection benefits or for collision damage to the insured
vehicle. Violation of this section is punishable by a fine of One
Thousand Dol | ars ($1, 000. 00) per offense, such puni shment to be
exclusive of all other renedies permtted by | aw

SECTION 20. Limtation of Actions. Subject to the

arbitration provisions which follow, if no Personal Injury
Protection benefits have been paid, an action therefore may be
commenced agai nst the Personal Injury Protection Insurer not |ater
than two (2) years after the injured person suffers accidental
bodily injury. |[If Personal Injury Protection benefits have been
paid, an action for recovery of further benefits by either the

i njured person or another claimant may be comrenced not |ater than

two (2) years after the |ast paynent of benefits.
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SECTION 21. Mental and Physical Exam nations. (1) Wenever

the nental or physical condition of an injured person is material
to any claimthat has been made or nay be made for past or future
Personal Injury Protection benefits, the insured person shal
submt to reasonable nental or physical exam nations by a
physi ci an or physicians designated by the insurer at a reasonably
convenient tinme and | ocation, subject to regulations, if any,
promul gated by the comm ssioner. Personal Injury Protection
| nsurers are authorized to include provisions of this nature in
policies providing Personal Injury Protection benefits.

(2) \Where an insurer has requested of a person receiving
Personal Injury Protection benefits that such person undergo
medi cal or rehabilitation services, and such person unreasonably
refuses to conply with such request, the insurer may, upon witten
notice, suspend all future such benefits until such person
conplies with that request.

SECTION 22. Verification of Entitlenent to Benefits. (1)

Every enpl oyer shall furnish pertinent information on a form
approved by the comm ssioner regarding an enpl oyee who has filed a
claimfor Personal Injury Protection benefits if a request is nade
by an insurer providing such benefits under this section.

(2) Every physician, hospital, clinic, or other nedical
institution providing, before or after an injury resulting froma
not or vehicl e acci dent upon which a claimfor Personal Injury
Protection benefits is based, any products, services, or
accomodations in relation to that or any other injury, or in
relation to a condition clainmed to be connected with that or any
other injury shall, if requested to do so by the Personal Injury
Protection Insurer agai nst whomthe claimhas been made, furnish a
witten report of the history, condition, and treatnent, and the
dates and costs of such treatnment of the injured person. Such
information shall be provided together with a sworn statenent that

the treatnment or services rendered were reasonabl e and necessary
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with respect to the injury sustained and identifying which portion
of the expenses for such treatnent or services were incurred as a
result of such injury. Every such physician, hospital, clinic, or
ot her nmedical institution shall also pronptly produce and permt
the inspection and copying of its records regardi ng such history,
condition, and treatnent, and the dates and costs of treatnent.
The sworn statenent required under this section reads as foll ows:
"Under penalty of perjury, | declare that | have

read the foregoing and the facts alleged are true, to the best of
nmy know edge and belief."
No cause of action for violation of a physician-patient privilege
or invasion of the right of privacy is allowed agai nst any
physi ci an, hospital, clinic, or other nedical institution
conplying with the provisions of this section. The person
requesting records and a sworn statenent under this subsection (2)
shal |l pay all reasonabl e costs connected therewth.

(3) In the event of any dispute regarding the Personal
Injury Protection Insurer's right to discovery of facts about an
injured person, if the dispute is not referred to arbitration
under Section 31 of this act, a court of record may enter an order

for such discovery as justice requires.

SECTION 23. Assigned Clainms Plan. Insurers and qualified
self-insurers authorized to provide Personal Injury Protection
i nsurance under this act shall organize, participate in, and
mai ntai n an assigned clains plan to provide Basic Personal Injury
Protection benefits to any person who is injured as a result of a
not or vehicle accident if:

(a) Basic Personal Injury Protection benefits are
payabl e but not applicable to the injury for sonme reason ot her
than those specified in Section 9 of this act; provided such
person shall have the right to reject Personal Injury Protection
benefits and to seek damages in tort. The election nust be nade

within ninety (90) days after the accident or ninety (90) days
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after receiving witten notice of the right of election.

(b) Basic Personal Injury Protection benefits are
unavail able, in whole or in part, because of financial inability
of an insurer to fulfill its obligations. Paynments made by the
Assigned Cains Plan pursuant to this paragraph (b) constitute
covered clains of the Insurance Guaranty Association under the
| aws of this state.

(c) The Assigned Clains Plan shall provide such rul es
and agreenments for the operation of the plan and for the equitable
di stribution of costs as approved by the conm ssioner. Any claim
brought through the Assigned Clains Plan is assigned to an insurer
in accordance with such rules and agreenents, and that insurer,
after such assignnment, has the rights and obligations it would
have had if, prior to such assignnment, it had issued a policy
provi di ng Personal Injury Protection applicable to the |oss. Any
person accepting Personal Injury Protection benefits under the
Assigned Cains Plan has such rights and obligations as he or she
woul d have had under a policy issued to himor her providing
Personal Injury Protection benefits.

(d)y If aclaimqualifies for assignnent under this
section, the Assigned Cainms Plan and any insurer to whomthe
claimis assigned is subrogated to all of the rights of the
cl ai mant agai nst any person liable for such | oss and agai nst any
insurer, its successor in interest, or any other person or
organi zation legally obligated to provide Personal Injury
Protection benefits to the insured person for benefits provided by
t he assi gnnent.

SECTION 24. Fraudulent Cainms. Any person, including an

insurer, who, with intent to defraud or deceive any other person
in connection with a claimfor paynent or other benefit pursuant

to an insurance policy providing benefits under this act, does or
attenpts to do either of the follow ng, know ng that such

statenent contains any false, inconplete, or m sleading
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i nformati on concerning any fact or thing material to such claim
(a) Presents or causes to be presented, or conspires to
present or cause to be presented, any witten or oral statenents
in connection with a claimfor paynent or other benefit; or
(b) Prepares or nmakes any witten or oral statenent
that is intended to be presented to any person in connection with
or in support of any claimfor paynent or other benefit, shall be
guilty of a felony punishable by a fine of not nore than Ten
Thousand Dol | ars ($10, 000. 00).
SECTION 25. Non-Discrimnation in Fees for Medical Services.

A physician, hospital, clinic, or other person or institution
lawfully rendering treatnment to an injured person, and a person or
institution providing nedical rehabilitation services follow ng an
injury to an injured person, may charge only a reasonabl e anount
for the products, services, and accommodati ons rendered. The
charge shall not exceed the ambunt the person or institution
customarily charges for |ike products, services, and
accommodations in cases not involving insurance.

SECTI ON 26. Managed Care. A Personal Injury Protection

| nsurer, with the approval of the comm ssioner, may utilize, for
t he paynment of nedical expenses provided under Personal Injury
Protection, managed care systens, including but not limted to,
heal t h mai nt enance and preferred provi der organi zati ons, and may
require an injured person to obtain health care through a managed
care system designated by the Personal Injury Protection |Insurer
if such injured person has opted to be subject to such a managed
care systemat the tine of purchase of Personal Injury Protection
coverage at an appropriately reduced prem um

SECTI ON 27. Safety Equi pnent. Each Personal Injury

Protection Insurer shall adopt an actuarially sound program which
provi des incentives, in the formof increased benefits, reduced
prem uns, or other neans, for Personal Injury Protection |Insureds

to install, maintain, and nake use of injury reducing devices such
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as, but not necessarily limted to, seat and harness belts, air
bags, and child restraint systens.

SECTION 28. Regulations. (a) The conm ssioner nay adopt

additional regulations to provide effective admnistration of this
act that are consistent with its purposes and are fair and
equi tabl e, including regulations which authorize Personal Injury
Protection Insurers to wite Personal Injury Protection insurance
wi th reasonabl e deducti bl es higher or |lower in anount than that
provided in Section 3(c) of this act, and regulations to permt
the offering of pain and suffering coverage.

(b) The comm ssioner shall develop an informational brochure
whi ch nust be provided by each insurer or agent to each
pol i cyhol der or applicant for notor vehicle insurance explaining
the Personal Injury Protection option and the Tort Liability
| nsurance option as well as the consequence of selection of one
opti on over the other.

The comm ssioner shall establish, within the Departnent of
| nsurance, a conpliance unit which shall nonitor all conplaints
agai nst insurers, health care providers, and attorneys arising out
of the provision of Personal Injury Protection benefits. The
comm ssioner shall report to the Legislature, at |east annually,
on the nature of the conplaints, the penalties |evied against
insurers, and the final disposition of conplaints. The report,
which will identify parties by nane, will be a public record
avai | abl e on request by any nenber of the public.

SECTION 29. Limtation of Liability for Advising on Options.

No insurer or any agent or enployee of such insurer, no insurance
producer representing a notor vehicle insurer or any autonobile
resi dual nmarket plan, and no attorney |licensed to practice |aw
within this state shall be liable in an action for damages on
account of an election of the Tort Liability Insurance option, an
el ection of the Personal Injury Protection option, or a failure to

make a required el ection, unless such person has willfully
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m srepresented the avail abl e choices or has fraudul ently i nduced
the el ection of one system over the other.

SECTI ON 30. Cost of Living Adjustnent. Every two (2) years,

on the anniversary of the effective date of this act, the

conm ssioner shall report in witing to the Legislature on the
effect of changes in the relevant conponents of the cost of living
on levels of benefits, limts of liability, and deducti bl es
mentioned in this act.

SECTION 31. Arbitration. Any dispute with respect to

Personal Injury Protection coverage between a Personal Injury
Protection Insurer and an injured person, or the dependents of
such person, shall be submitted to arbitration. Such dispute
either shall be submtted to the Anerican Arbitration Association
or be submtted for determination in the foll owi ng manner: Upon
the request for arbitration being nade by either party, each party
to the dispute shall select an arbitrator and the two (2)
arbitrators so nanmed shall select a third arbitrator. The witten
decision of any two (2) arbitrators is binding on each party. |If
arbitrators are not selected within forty-five (45) days from such
request, either party may require that such arbitration be
submitted to the Anerican Arbitration Associ ation

SECTI ON 32. Cut-of-State Vehicl es. Each i nsurer authorized

to transact or transacting business in this state shall file with
the comm ssioner, as a condition of its continued transaction of
business within this state, a form approved by the conm ssi oner
declaring that any contract of notor vehicle liability insurance,
wher ever issued, covering the maintenance or use of a notor
vehicle while the notor vehicle is in this state, is deened to
provi de the insurance required by Section 5 of this act unless the
named insured, prior to a notor vehicle accident within this
state, has elected the Personal Injury Protection option pursuant
to Section 4 of this act. Any nonadmtted insurer may also file

such form In the event a person is entitled to Personal Injury
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Protection benefits or their equival ent under the requirenents of
nore than one (1) state, such person shall elect to recover under
the laws of any one (1) such state and such el ection shal
represent the exclusive source of recovery of all Personal Injury
Protection benefits, or their equivalent, paid or payable under
the financial responsibility requirements of that or any other

st at e.

SECTION 33. Terns, Conditions, and Exclusions. Al

i nsurance coverages provided pursuant to this act are subject to
such terns, conditions, and excl usions as have been approved by
t he comm ssi oner.

SECTION 34. Applicable Provisions to Tort Mai ntenance

Coverage. As to matters covered in Sections 12, 15, 16, 18, 21,
22, 23, 26, 27, 29 and 32 of this act, and other related matters,
where appropriate laws and regul ations of this state applicable to
uni nsured notorist coverage are applicable to Tort Maintenance
Coverage, except that the conm ssioner may by regul ation apply
pertinent provisions applicable to Personal Injury Protection to
Tort Mai ntenance Cover age.

SECTI ON 35. Severability and Constitutionality. |If any

provi sion of this act or the application thereof to any person or
circunstance is held to be unconstitutional or otherw se invalid,
the remai nder of this act and the application of such provision to
ot her persons or circunstances are not affected thereby, and it is
to be conclusively presuned that the Legislature would have
enacted the remmi nder of this act w thout such invalid or
unconstitutional provision, except that if Section 14 of this act
is found to be unconstitutional or invalid, it is to be

concl usively presuned that the Legislature would not have enacted
t he remai nder of this act without such limtations, and the entire
act is invalid. |If Section 14 of this act is found to be
unconstitutional or invalid, Personal Injury Protection Insurers

have no obligation to pay Personal Injury Protection benefits with
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respect to accidents occurring on or after the date of the finding
of such unconstitutionality or invalidity and, in addition, are
subrogated to all of the rights of Personal Injury Protection

| nsureds for all previous such benefits paid.

SECTI ON 36. Declaratory Judgnment. In addition to the

provi sions of Section 35 of this act, because the Legislature
finds and decl ares that questions of |law may exist wth respect to
the constitutionality of some of the sections of this act, the
public welfare requires that such questions with respect to this
act be resolved with expedition prior to such tinme as its
mandat ory provi sions take effect in order to avoid disruption of
the orderly inplenentation of its provisions. Therefore, the
Legislature finds that the renedy of declaratory judgnent to
determ ne the constitutionality of the provisions of this act
shoul d i mredi ately be nmade avail able to determ ne those inportant
guestions, in order to avoid utter confusion by the public in the
event this act is declared unconstitutional. Therefore, any
resident of the state is authorized to forthwith bring an action
for a declaratory judgnment against the conm ssioner to determ ne
the constitutionality of this act's provisions. Such court shal
reserve the questions of |law for the advice of the Suprene Court
as provided by law. In the interest of expediting a decision, the
Suprene Court may suspend its rules as provided therein.

SECTION 37. This act shall take effect and be in force from
and after July 1, 2000.
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