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SENATE BI LL NO. 3109

AN ACT TO REPEAL SECTION 49-2-71, M SSI SSI PPI CODE OF 1972,
VWH CH PROVI DES THAT AN ENVI RONVENTAL SELF- EVALUATI ON REPORT | S
PRI VI LEGED AND NOT ADM SSI BLE I N ANY CIVIL, CRIM NAL OR
ADM NI STRATI VE PROCEEDI NG TO AMEND SECTI ONS 49-2-2, 49-17-43,
49-17-427 AND 17-17-29, M SSI SSI PPl CODE OF 1972, TO CONFORM AND
FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. Section 49-2-2, Mssissippi Code of 1972, is
anended as follows:[LTR1]

49-2-2. For purposes of this chapter, the follow ng words
and phrases shall have the neani ngs ascribed herein, unless the
cont ext ot herw se requires:

(a) "Departnent” neans the M ssissippi Departnent of
Environnental Quality.

(b) "Comm ssion"” neans the M ssissippi Conm ssion on
Environnental Quality.

(c) "Ofice" neans an adm ni strative subdivision of the
depart nment.

(d) "Executive director” means the chief officer of the
depart nment.
* ok

(e) "Environnental |aw' neans any federal, state or
| ocal statute, rule or regulation, or any order, award, agreenent,
rel ease, permt, license, standard or notice fromor issued by a
federal, state or local court, agency or governnental authority in
pur suance t hereof.

SECTI ON 2. Section 49-17-43, M ssissippi Code of 1972, is

anended as follows:[LTR2]
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49-17-43. (a) Any person found by the conmm ssion violating
any of the provisions of Sections 49-17-1 through 49-17-43, or any
rule or regulation or witten order of the conmm ssion in pursuance
thereof or any condition or limtation of a permt, except a
permt required under the Solid Wastes Disposal Law of 1974
(Sections 17-17-1 through 17-17-47), shall be subject to a civil
penalty of not nmore than Twenty-five Thousand Dol | ars
($25, 000. 00), for each violation, such penalty to be assessed and
| evied by the conmi ssion after a hearing as provi ded herei nabove.

Appeals fromthe inposition of the civil penalty nmay be taken to
the chancery court in the sane manner as appeals from orders of
the comm ssion. |If the appellant desires to stay the execution of
a civil penalty assessed by the conm ssion, he shall give bond
with sufficient resident sureties of one or nore guaranty or
surety conpani es authorized to do business in this state, payable
to the State of M ssissippi, in an anmobunt equal to double the
anount of any civil penalty assessed by the commi ssion, as to
whi ch the stay of execution is desired, conditioned, if the
judgment shall be affirmed, to pay all costs of the assessnent
entered agai nst the appellant. Each day upon which a violation
occurs shall be deened a separate and additional violation.

Any person violating any provision of the Solid Wastes
Di sposal Law of 1974 (Sections 17-17-1 through 17-17-47), any rule
or regul ation nade pursuant to that |aw, or any order issued by
t he comm ssion under the authority of that |aw shall be subject to
the penalties provided in Section 17-17-29.

(b) Inlieu of, or in addition to, the penalty provided in
subsection (a) of this section, the conm ssion shall have power to
institute and maintain in the name of the state any and al
proceedi ngs necessary or appropriate to enforce the provisions of
Sections 49-17-1 through 49-17-43, rules and regulations in force
pursuant thereto, and orders and permts made and issued under

t hose sections, in the appropriate circuit, chancery, county or

S. B. No. 3109
00\ SS03\ R881
PAGE 2



62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94

justice court of the county in which venue may lie. The

commi ssi on may obtain mandatory or prohibitory injunctive relief,
either tenporary or pernmanent, and in cases of imm nent and
substantial hazard or endangernent as set forth in Section
49-17-27, it shall not be necessary in such cases that the state
pl ead or prove: (i) that irreparable danage would result if the
injunction did not issue; (ii) that there is no adequate renedy at
law, or (iii) that a witten conplaint or conm ssion order has
first been issued for the alleged violation.

(c) Any person who violates any of the provisions of, or
fails to performany duty inposed by, Sections 49-17-1 through
49-17-43 or any rule or regulation issued hereunder, or who
vi ol ates any order or determ nation of the comm ssion pronul gated
pursuant to such sections, and causes the death of fish or other
wildlife shall be liable, in addition to the penalties provided in
subsection (a) and/or (b) of this section, to pay to the state an
addi ti onal anount equal to the sum of nobney reasonably necessary
to restock such waters or replenish such wildlife as determ ned by
the comm ssion after consultation with the M ssissippi Comm ssion
on Wldlife, Fisheries and Parks. Such anount nay be recovered by
t he comm ssion on behalf of the state in a civil action brought in
the appropriate county or circuit court of the county in which
venue nmay |ie.

(d) Any person who owns or operates facilities which,

t hrough m sadventure, happenstance or otherw se, cause pollution
necessitating i medi ate renmedi al or clean-up action shall be
liable for the cost of such renedial or clean-up action and the
conmmi ssion may recover the cost of same by a civil action brought
inthe circuit court of the county in which venue may lie. This
penalty may be recovered in lieu of or in addition to the

penal ties provided in subsection (a), (b) and/or (c) of this
secti on.

In the event of the necessity for inmmediate renedial or
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cl ean-up action, the conm ssion may contract for same and advance
funds fromthe Pollution Enmergency Fund to pay the costs thereof,
such advancenents to be repaid to the Pollution Energency Fund
upon recovery by the comm ssion as provi ded above.

(e) It is unlawful for any person to: (1) discharge
pollutants in violation of Section 49-17-29 or in violation of any
condition or limtation included in a permt issued under Section
49-17-29 or (2) introduce pollutants into publicly owned treatnent
works in violation of pretreatnment standards or in violation of
toxi c effluent standards; and, upon conviction thereof, such
person shall be punished by a fine of not |ess than Two Thousand
Five Hundred Dol | ars ($2,500.00) nor nore than Twenty-five
Thousand Dol | ars ($25, 000. 00) per day of violation.

(f) Al fines, penalties and other suns recovered or
coll ected by the comm ssion for and in behalf of the state under
this section shall be deposited in the Pollution Enmergency Fund
establ i shed under this chapter, and the conmm ssion is authorized
to receive and accept, fromany funds and all avail abl e sources
what soever, additional funds to be deposited in such fund and
expended for the purpose of renedial, clean-up or abatenent
actions involving pollution of the land, air or waters of the
state in violation of Sections 49-17-1 through 49-17-43, any rule
or regulation or witten order of the comm ssion in pursuance
thereof, or any condition or limtation of a permt.

(g) In determning the anmount of any penalty under this
chapter, the comm ssion shall consider at a mninmum

(1) The willfulness of the violation;

(ii) Any damage to air, water, |land or other natural
resources of the state or their uses;

(iii) Costs of restoration and abatenent;

(iv) Econom c benefit as a result of nonconpliance;

(v) The seriousness of the violation, including any

harmto the environnment and any hazard to the health, safety and
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wel fare of the public; and
(vi) Past performance history. * * *
* % *

(h) Any provisions of this section and chapter regarding
l[tability for the costs of clean-up, renoval, renediation or
abat enent of any pollution, hazardous waste or solid waste shal
be limted as provided in Section 49-17-42 and rul es adopted
t hereto.

SECTI ON 3. Section 49-17-427, M ssissippi Code of 1972, is
anended as foll ows:[LTR3]

49-17-427. (1) \enever the conm ssion or an enpl oyee
t hereof has reason to believe that a violation of any provision of
this chapter, or of any order of the conmm ssion, or of any
regul ati on promul gated pursuant to this chapter has occurred, the
comm ssion shall initiate proceedings in the sane manner as
provided in Sections 49-17-31 through 49-17-41, M ssissippi Code
of 1972.

(2) Any person found by the conm ssion violating any of the
provi sions of Sections 49-17-401 through 49-17-433, or any rule or
regul ation or witten order of the comm ssion shall be subject to
a civil penalty of not nore than Twenty-five Thousand Dol | ars
($25, 000.00) for each violation per day, such penalty to be
assessed and |l evied by the conm ssion as provided in Sections
49-17-1 through 49-17-43, M ssissippi Code of 1972.

(3) In determning the anmount of any penalty under this
chapter, the comm ssion shall consider at a m ni nrum

(a) The willfulness of the violation;

(b) Any damage to air, water, |and or other natural
resources of the state or their uses;

(c) Costs of restoration or abatenent;

(d) Econom c benefit as a result of nonconpliance;

(e) The seriousness of the violation, including any

harmto the environnment and any hazard to the health, safety and
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wel fare of the public; and
(f) Past performance history. * * *
* % *

(4) Any provisions of this section and chapter regarding
l[tability for the costs of clean-up, renoval, renediation or
abat enent of any pollution, hazardous waste or solid waste shal
be limted as provided in Section 49-17-42 and rul es adopted
t hereto.

SECTION 4. Section 17-17-29, M ssissippi Code of 1972, is
amended as follows: [ LTR4]

17-17-29. (1) Any person found by the conm ssion violating
any of the provisions of Sections 17-17-1 through 17-17-47, or any
rule or regulation or witten order of the comm ssion in pursuance
t hereof, or any condition or limtation of a permt, shall be
subject to a civil penalty of not nore than Twenty-five Thousand
Dol | ars ($25, 000.00) for each violation, such penalty to be
assessed and levied by the conm ssion after a hearing. Appeals
fromthe inposition of the civil penalty may be taken to the
chancery court in the same manner as appeals fromorders of the
comm ssion. |If the appellant desires to stay the execution of a
civil penalty assessed by the conm ssion, he shall give bond with
sufficient resident sureties of one or nore guaranty or surety
conpani es authorized to do business in this state, payable to the
State of M ssissippi, in an anount equal to double the anount of
any civil penalty assessed by the conm ssion, as to which the stay
of execution is desired, conditioned, if the judgnent shall be
affirmed, to pay all costs of the assessnment entered agai nst the
appel l ant. Each day upon which such violation occurs shall be
deened a separate and additional violation.

(2) Inlieu of, or in addition to, the penalty provided in
subsection (1) of this section, the comm ssion shall have the
power to institute and maintain in the name of the state any and

al | proceedi ngs necessary or appropriate to enforce the provisions
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of Sections 17-17-1 through 17-17-47, rules and regulations in
force pursuant thereto, and orders and permts made and issued
under those sections, in the appropriate circuit, chancery, county
or justice court of the county in which venue may lie. The

commi ssi on may obtain mandatory or prohibitory injunctive relief,
either tenporary or pernmanent, and in cases of imm nent and
substantial hazard as set forth in Section 17-17-27, subsection
(4), it shall not be necessary in such cases that the state pl ead
or prove (a) that irreparable danage would result if the
injunction did not issue; (b) that there is no adequate renedy at
law, or (c) that a witten conplaint or conm ssion order has first
been issued for the alleged violation.

(3) Any person who violates any of the provisions of, or
fails to performany duty inposed by, Sections 17-17-1 through
17-17-47, or any rule or regulation issued hereunder, or who
vi ol ates any order or determ nation of the comm ssion pronul gated
pursuant to such sections, and causes the death of wildlife shal
be liable, in addition to the penalties provided in subsection (1)
and/or (2) of this section, to pay to the state an additi onal
anount equal to the sum of noney reasonably necessary to replenish
such wildlife as determ ned by the commi ssion after consultation
with the M ssissippi Commission on Wldlife, Fisheries and ParKks.
Such amount may be recovered by the conm ssion on behal f of the
state in a civil action brought in the appropriate county or
circuit court of the county in which venue may |ie.

(4) Any person creating, or responsible for creating,

t hrough m sadventure, happenstance, or otherw se, an inmediate
necessity for renedial or clean-up action involving solid waste
shall be liable for the cost of such renedial or clean-up action
and the comm ssion may recover the cost of sane by a civil action
brought in the circuit court of the county in which venue may |ie.
This penalty may be recovered in lieu of or in addition to the

penal ties provided in subsection (1), (2) and/or (3) of this
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secti on.

In the event of the necessity for inmmediate renedial or
cl ean-up action, the conm ssion may contract for same and advance
funds fromthe Pollution Enmergency Fund to pay the costs thereof,
such advancenents to be repaid to the Pollution Energency Fund
upon recovery by the comm ssion as provi ded herein.

(5) Any person who knowi ngly violates any provision of this
chapter or violates any order issued by the comm ssion under the
authority of this chapter shall, upon conviction, be guilty of a
m sdeneanor and shall be subject to a fine of not nore than
Twenty-five Thousand Dol | ars ($25, 000.00) for each day of
violation or to inprisonnent not to exceed one (1) year, or both.
Each day's violation shall constitute a separate offense.

(6) Al fines, penalties and other suns recovered or
coll ected by the comm ssion for and in behalf of the state under
this section shall be deposited in the Pollution Enmergency Fund
establ i shed by Sections 49-17-61 through 49-17-70, and the
commi ssion is authorized to receive and accept, fromany and al
avai |l abl e sources what soever, additional funds to be deposited in
such fund and expended for the purpose of renedial, clean-up or
abat enent actions involving the introduction of solid waste upon
or into the land, air or waters of this state in violation of
Sections 17-17-1 through 17-17-47, any rule or regulation or
witten order of the comm ssion in pursuance thereof, or any
condition or limtation of a permt.

(7) In determning the anmount of any penalty under this
chapter, the comm ssion shall consider at a mninmum

(a) The willfulness of the violation;

(b) Any danage to air, water, |and or other natural
resources of the state or their uses;

(c) Costs of restoration and abat enent;

(d) Economic benefit as a result of nonconpliance;

(e) The seriousness of the violation, including any
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260 harmto the environnment and any hazard to the health, safety and

261 welfare of the public; and

262 (f) Past performance history., * * *

263 * * %

264 (8) Any provision of this section and chapter regarding
265 liability for the costs of clean-up, renoval, renediation or

266 abatenent of any pollution, hazardous waste or solid waste shal
267 Dbe limted as provided in Section 49-17-42 and rul es adopted

268 thereto.

269 SECTION 5. Section 49-2-71, M ssissippi Code of 1972, which
270 provides that an environnental self-evaluation report is

271 privileged and is not adm ssible in any legal or investigative
272 action in any civil, crimnal for admnistrative proceeding is
273 repeal ed.

274 SECTION 6. This act shall take effect and be in force from

275 and after its passage.
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