M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000
By: Dawkins To: Environnent Prot,

Cons and Water Res;
Agricul ture

SENATE BI LL NO. 3060

1 AN ACT TO AMEND SECTI ON 49-17-29, M SSI SSI PPI CODE OF 1972,
2 TO REI NSTATE THE MORATORI UM ON PERM TS FOR NEW SW NE CONCENTRATED
3 ANI MAL FEEDI NG OPERATI ONS AND FOR EXPANSI ON OF EXI STI NG SW NE

4  CONCENTRATED ANI MAL FEEDI NG OPERATI ONS; TO REQUI RE THE DEPARTMENT

5 OF ENVI RONMENTAL QUALITY TO COVPLY W TH THE RECOVMENDATI ONS OF TO

6 THE STATE DEPARTMENT OF HEALTH REGARDI NG SW NE FARMS; TO PROVI DE

7  THAT THE MORATORI UM SHALL END UPON COMPLI ANCE W TH THE

8 RECOMMVENDATI ONS; AND FOR RELATED PURPOSES.

9 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
10 SECTION 1. Section 49-17-29, M ssissippi Code of 1972, is
11 anended as follows:[LTR1]

12 49-17-29. (1) (a) Except as in conpliance with paragraph
13 (b) of this subsection, it is unlawful for any person to cause

14 pollution of the air in the state or to place or cause to be

15 placed any wastes or other products or substances in a |ocation
16 where they are likely to cause pollution of the air. It is also
17 unlawful to discharge any wastes, products or substances into the
18 air of the state which exceed standards of performance, hazardous
19 air pollutant standards, other em ssion standards set by the

20 conm ssion, or which reduce the quality of the air below the air
21 quality standards or increnents that shall be established by the
22 conm ssion or prevent attainnent or mai ntenance of those air

23 quality standards. Any such action is hereby declared to be a

24  public nuisance.

25 (b) It is unlawful for any person to build, erect,

26 alter, replace, use or operate any equi prment which will cause the
27 issuance of air contam nants unless that person holds a permt

28 fromthe Permt Board (except repairs or naintenance of equi pnent
29 for which a permit has been previously issued), or unless that
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person is exenpted fromholding a permt by a regulation

promul gated by the comm ssion. Concentrated ani mal feeding
operations may be a source or a category of sources exenpted under
t his paragraph. However, no new or existing applications relating
to swi ne concentrated ani mal feeding operations within a county
shal |l be exenpted fromregul ati ons and ordi nances whi ch have been
duly passed by the county's board of supervisors and which are in
force on June 1, 1998.

(2) (a) Except as in conpliance with paragraph (b) of this
subsection, it is unlawful for any person to cause pollution of
any waters of the state or to place or cause to be placed any
wastes in a |location where they are likely to cause pollution of
any waters of the state. It is also unlawful to discharge any
wastes into any waters of the state which reduce the quality of
t hose waters below the water quality standards established by the
commi ssion; or to violate any applicable pretreatnent standards or
limtations, technol ogy-based effluent limtations, toxic
standards or any other limtations established by the conm ssion.

Any such action is declared to be a public nuisance.

(b) It is unlawful for any person to carry on any of
the follow ng activities, unless that person holds a current
permt for that activity fromthe Permt Board as may be required
for the disposal of all wastes which are or may be discharged into
the waters of the state, or unless that person is exenpted from
holding a permt by a regulation pronul gated by the comr ssion:
(1) the construction, installation, nodification or operation of
any di sposal systemor part thereof or any extension or addition
thereto, including, but not limted to, systens serving
agricultural operations; (ii) the increase in volunme or strength
of any wastes in excess of the perm ssive di scharges specified
under any existing permt; (iii) the construction, installation or
operation of any industrial, commercial or other establishnent,
including irrigation projects or any extension or nodification
t hereof or addition thereto, the operation of which would cause an
increase in the discharge of wastes into the waters of the state
or would otherwi se alter the physical, chem cal or biological

properties of any waters of the state in any manner not already
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awful Iy authorized; (iv) the construction or use of any new
outlet for the discharge of any wastes into the waters of the
state. However, no new or existing applications relating to sw ne
concentrated ani nal feeding operations within a county shall be
exenpted fromregul ati ons and ordi nances whi ch have been duly
passed by the county's board of supervisors and which are in force
on June 1, 1998.

(3) (a) Except as otherwi se provided in this section, the
Permt Board created by Section 49-17-28 shall be the exclusive
adm ni strative body to nake decisions on permt issuance,
rei ssuance, denial, nodification or revocation of air pollution
control and water pollution control permts and permts required
under the Solid Wastes Di sposal Law of 1974 (Title 17, Chapter
17), and all other permits within the jurisdiction of the Permt
Board. After consideration of alternative waste treatnent
technol ogi es available to control air and water pollution and
odor, including appropriate siting criteria, the comm ssion nay
pronul gate regul ati ons establishing conditions, limtations and
exenptions under which the Permt Board shall make these
deci sions. Regul ations pronul gated by the conmm ssion which
establish exenptions as authorized under Senate Bill No. 2895,
1998 Regul ar Session [Laws, 1998, ch. 537], shall apply to any
applicable facility in operation on the effective date of that
regul ation and to any applicable facility constructed or operated
after the effective date of that regulation. The Permt Board may
issue multiple permts for the sane facility or operation
simul taneously or in the sequence that it deens appropriate
consistent wwth the comm ssion's regul ations. Except as otherw se
provided in this paragraph, the Permt Board, under any conditions
that the board may prescribe, may authorize the Executive Director
of the Departnent of Environmental Quality to make deci sions on
permt issuance, reissuance, denial, nodification or revocation.

The executive director shall not be authorized to nake deci sions
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on permt issuance, reissuance, denial, nodification or revocation
for a conmmercial hazardous waste managenent facility or a
muni ci pal solid waste landfill or incinerator. A decision by the
executive director shall be a decision of the Permt Board and
shal |l be subject to formal hearing and appeal as provided in this
section. The executive director shall report all permt decisions
to the Permit Board at its next regularly schedul ed neeting and

t hose decisions shall be recorded in the mnutes of the Permt
Board. The decisions of the Permt Board shall be recorded in

m nutes of the Permt Board and shall be kept separate and apart
fromthe mnutes of the comm ssion. The decision of the Permt
Board or the executive director to issue, reissue, deny, nodify or
revoke permts shall not be construed to be an order or other
action of the comm ssion.

(b) The Executive Director of the Departnent of
Environnmental Quality shall also be the Executive Director of the
Permt Board and shall have available to him as Executive
Director of the Permt Board, all resources and personnel
ot herwi se available to himas executive director of the
depart nment.

(c) Al persons required to obtain an air pollution
control or water pollution control permt, a permt under the
Solid Wastes Disposal Law of 1974 (Title 17, Chapter 17) or any
other permt within the jurisdiction of the Permt Board shal
make application for that permit with the Permt Board. The
Permt Board, under any regul ations as the comm ssion may
prescri be, may require the subm ssion of those plans,
specifications and other information as it deens necessary to
carry out Sections 49-17-1 through 49-17-43 and Title 17, Chapter
17, or to carry out the conm ssion's regul ati ons adopted under
t hose sections. The Permt Board, based upon any information as
it deens relevant, shall issue, reissue, deny, nodify or revoke

air pollution control or water pollution control permt or permts

S. B. No. 3060
00\ SS03\ R752. 1
PAGE 4



133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165

requi red under the Solid Wastes Di sposal Law of 1974 (Title 17,
Chapter 17) or any other permt within the jurisdiction of the
Permt Board under any conditions as it deens necessary that are
consistent wwth the comm ssion's regulations. The Permt Board' s
action of issuance, reissuance, denial, nodification or revocation
of a permt as recorded in its mnutes shall constitute a conplete
deci sion of the board. Al permts issued by the Permt Board
shall remain in full force and effect until the board nmakes a
final determ nation regarding any rei ssuance, nodification, or
revocation thereof. The Permt Board shall take action upon an
application within one hundred eighty (180) days following its
receipt in the board's principal office. No action which affects
revocation of an existing permt shall take effect until the
thirty (30) days nentioned in paragraph (4)(b) of this section has
expired or until a formal hearing as prescribed in that paragraph
is held, whichever is later.

(d) The Permt Board may adopt rules of practice and
procedure governing its proceedings that are consistent with the
commi ssion's regulations. All hearings in connection with permts
i ssued, reissued, denied, nodified or revoked and all appeals from
deci sions of the Permt Board shall be as provided in this
secti on.

(e) Upon any conditions that are consistent with the
commi ssion's regul ati ons and subject to those procedures for
public notice and hearings as provided by |aw, not inconsistent
with federal |aw and regul ations, the Permt Board may issue
general permts and, where appropriate, may consolidate nultiple
permts for the sane facility or operation into a single permt.

(f) To insure the protection of the public health,

safety, and welfare of the people of M ssissippi; to enable the

state to evaluate information fromrecent investigations

suggesting potential health risks fromsw ne concentrated ani nal

f eedi ng operations; and to enable the departnent to inplenent the
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air and water nonitoring systens and standards recomended by the

State Departnent of Health, there is hereby inposed a noratorium

on the issuance of pernits for new or expanded swi ne concentrated

ani mal feeding operations. The Permt Board shall not issue any

permt for a new swine concentrated ani mal feeding operation or
t he expansion of an existing swine concentrated ani mal feeding

operation until the departnment conplies with the State Departnent

of Health recommendati ons addressi ng health concerns in the

Departnment of Health review. "Sunmary of Available Information

and Recommendati ons Regardi ng Health Concerns Related to

Concentrated Swine Farns." * * *

(4) (a) Except as required by this section, before the
i ssuance, reissuance, denial, nodification or revocation of any
air pollution control or water pollution control permt, permt
requi red under the Solid Wastes Di sposal Law of 1974 (Title 17,
Chapter 17) or any other permit within its jurisdiction, the
Permt Board, in its discretion, may hold a public hearing or
nmeeting to obtain coments fromthe public on its proposed action.
Bef ore the issuance, reissuance, denial, nodification pertaining
to the expansion of a facility, transfer or revocation of a permt
for a commercial hazardous waste managenent facility or a
comercial nmunicipal solid waste landfill or incinerator, the
Permt Board shall conduct a public hearing or neeting to obtain
comments fromthe public on the proposed action. That hearing or
nmeeting shall be informal in nature and conducted under those
procedures as the Permt Board nmay deem appropriate consistent
with the comm ssion's regul ati ons.
(b) Wthin thirty (30) days after the date the Permt
Board takes action upon permt issuance, reissuance, denial,
nodi fication or revocation, as recorded in the mnutes of the
Permt Board, any interested party aggrieved by that action may
file a witten request for a formal hearing before the Permt

Board. An interested party is any person claimng an interest
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relating to the property or project which is the subject of the
permt action, and who is so situated that the person may be
affected by the disposition of that action.

The Permt Board shall fix the tinme and place of the
formal hearing and shall notify the permttee of that tinme and
pl ace.

I n conducting the formal hearing, the Permt Board shal
have the sanme full powers as to subpoenai ng w t nesses,
adm ni stering oaths, exam ning W tnesses under oath and conducting
the hearing, as is now vested by law in the M ssissippi Public
Service Comm ssion, as to the hearings before it, with the
addi ti onal power that the Executive Director of the Permt Board
may issue all subpoenas at the instance of the Permt Board or at
the instance of any interested party. Any subpoenas shall be
served by any |awful officer in any county to whomthe subpoena is
directed and return nmade thereon as provided by law, with the cost
of service being paid by the party on whose behal f the subpoena
was i ssued. Wtnesses sutmmoned to appear at the hearing shall be
entitled to the sane per diemand m | eage as w tnesses attendi ng
the circuit court and shall be paid by the person on whose behal f
the witness was called. Sufficient sureties for the cost of
service of the subpoena and witness fees shall be filed with the
Executive Director of the Permt Board at the time that issuance
of the subpoena is requested. At a hearing, any interested party
may present wi tnesses and submit evidence and cross-exani ne
Wi t nesses.

The Permt Board may designate a hearing officer to
conduct the formal hearing on all or any part of the issues on
behal f of the Permt Board. The hearing officer shall prepare the
record of the formal hearing conducted by that officer for the
Permt Board and shall submit the record to the Permt Board.

Upon concl usion of the formal hearing, the Permt Board

shall enter in its mnutes the board' s decision affirmng,
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nodi fying or reversing its prior decision to issue, reissue, deny,
nodi fy or revoke a permt. The Permt Board shall prepare and
record in its mnutes findings of fact and concl usi ons of |aw
supporting its decision. That decision, as recorded inits
mnutes with its findings of fact and conclusions of |aw, shall be
final unless an appeal, as provided in this section, is taken to
chancery court within twenty (20) days followi ng the date the
decision is entered in the board' s m nutes.

(c) Wthin twenty (20) days after the date the Permt
Board takes action upon permt issuance, reissuance, denial,
nodi fication or revocation after a formal hearing under this
subsection as recorded in the mnutes of the Permt Board, any
person aggrieved of that action may appeal the action as provided
in subsection (5) of this section.

(5) (a) Appeals fromany decision or action of the Permt
Board shall be only to chancery court as provided in this
subsecti on.

(b) Any person who is aggrieved by any decision of the
Permt Board issuing, reissuing, denying, revoking or nodifying a
permt after a formal hearing may appeal that decision within the
period specified in subsection (4)(c) of this section to the
chancery court of the county of the situs in whole or in part of
the subject matter. The appellant shall give a cost bond with
sufficient sureties, payable to the state in the sumof not |ess
t han One Hundred Dol l ars ($100.00) nor nore than Five Hundred
Dol | ars ($500.00), to be fixed by the Permit Board and to be filed
wi th and approved by the Executive Director of the Permt Board,
who shall forthwith certify the filing of the bond together with a
certified copy of the record of the Permt Board in the natter to
t he chancery court to which the appeal is taken, which shal
t her eupon beconme the record of the cause. An appeal to the
chancery court as provided in this section shall not stay the

deci sion of the Permt Board. The aggrieved party may, within
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265 twenty (20) days following the date the board' s decision after a
266 formal hearing is entered on the board's m nutes, petition the
267 chancery court for an appeal with supersedeas and the chancel |l or
268 shall grant a hearing on that petition. Upon good cause shown,
269 the chancellor may grant that appeal w th supersedeas. |If

270 granted, the appellant shall be required to post a bond with

271 sufficient sureties according to law in an anount to be determ ned
272 by the chancellor. Appeals shall be considered only upon the
273 record as nmade before the Permt Board. The chancery court shal
274 al ways be deened open for hearing of an appeal and the chancell or
275 may hear the sanme in terntine or in vacation at any place in the
276 chancellor's district, and the appeal shall have precedence over
277 all civil cases, except election contests. The chancery court
278 shall review all questions of law and of fact. |If no prejudicia
279 error is found, the matter shall be affirmed. |If prejudicial

280 error is found the decision of the board shall be reversed and the
281 chancery court shall remand the matter to the Permt Board for
282 appropriate action as may be indicated or necessary under the
283 circunstances. Appeals may be taken fromthe chancery court to
284 the Supreme Court in the manner as now required by |aw, except
285 that if a supersedeas is desired by the party appealing to the
286 chancery court, that party nay apply for a supersedeas to the
287 chancellor of that court, who shall award a wit of supersedeas,
288 w thout additional bond, if in the chancellor's judgnment materia
289 damage is not likely to result thereby; but otherw se, the

290 chancellor shall require a supersedeas bond as the chancell or

291 deens proper, which shall be liable to the state for any damage.
292 SECTION 2. This act shall take effect and be in force from

293 and after its passage.
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