M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By:

OCO~NOUITARWNE

M nor To: Judiciary

SENATE BI LL NO. 3050

AN ACT TO PROHI BIT THE SALE OR DI STRIBUTION I N TH S STATE, OR
THE ACQUI SI TI ON, OANI NG POSSESSI NG OR TRANSPORTI NG FOR SALE OR
DI STRIBUTION IN THI' S STATE, ANY Cl GARETTES | N A PACKAGE THAT
| NDI CATES THEY WERE NOT MANUFACTURED TO BE SOLD IN THE UNI TED
STATES, DCES NOTI' COVPLY W TH REQUI REMENTS | MPOSED BY FEDERAL LAW
ON THE PACKAG NG OF Cl GARETTES FOR SALE IN THE UNI TED STATES OR
DCES NOT' COVPLY W TH FEDERAL TRADEMARK AND COPYRI GHT LAW TO
PROH BI T THE SALE OF Cl GARETTES | MPORTED | NTO THE UNI TED STATES I N
VI OLATI ON OF FEDERAL LAW TO PROH BI' T THE SALE OF ANY Cl GARETTES
THAT A PERSON KNOA6 OCR HAS REASON TO KNOW THE MANUFACTURER DI D NOT
| NTEND TO BE SOLD, DI STRI BUTED OR USED IN THE UNI TED STATES OR FOR
VWH CH THERE HAS NOT' BEEN SUBM TTED TO THE U. S. DEPARTMENT OF
HEALTH THE LI ST OF | NGREDI ENTS ADDED TO THE TOBACCO I N THE
MANUFACTURI NG PROCESS; TO PROHI BI T CERTAI N ALTERATI ON OF Cl GARETTE
PACKAGES; TO PROVIDE CRIM NAL AND CI VIL PENALTI ES FOR VI CLATI ONS
OF TH S ACT; TO PROVI DE THAT ANY Cl GARETTES | MPORTED | NTO THE
UNI TED STATES FOR SALE OR DI STRI BUTI ON UNDER ANY TRADE NAME, TRADE
DRESS OR TRADEMARK THAT IS THE SAME AS OR CONFUSI NGLY SIM LAR TO
ANY TRADE NAME, TRADE DRESS OR TRADEMARK USED FOR Cl GARETTES
MANUFACTURED IN THE UNI TED STATES FOR SALE OR DI STRI BUTI ON I N THE
UNI TED STATES SHALL BE PRESUMED TO HAVE BEEN PURCHASED QUTSI DE THE
ORDI NARY CHANNELS OF TRADE; TO PROVI DE FOR THE ENFORCEMENT OF THI S
ACT; TO AMEND SECTI ON 27-69-3, M SSI SSI PPI CODE OF 1972, TO
REQUI RE Cl GARETTE TAX STAMPS TO | DENTI FY THE PERM TTEE WHO AFFI XED
THE STAMP; AND FOR RELATED PURPCSES.

BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI :
SECTION 1. As used in this act:

(a) "Comm ssion"” neans the M ssissippi State Tax
Conmi ssi on.

(b) "Cigarette” nmeans any roll for snoking nade wholly
or in part of tobacco, irrespective of size or shape and whet her
such tobacco is flavored, adulterated or m xed with any ot her
i ngredi ent, the wapper or cover of which is made or paper or any
ot her substance or material except tobacco.

(c) "Person" neans any individual, firm association,
agency, syndicate, the State of M ssissippi, county, municipal

corporation or other political subdivision of this state,

S. B. No. 3050
00\ SS26\ R1385
PAGE 1



38
39
40
41
42
43
44
45
46
a7
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74

receiver, trustee, fiduciary or trade associ ation.

SECTION 2. It shall be unlawful for any person

(a) To sell or distribute in this state or to acquire,
hol d, own, possess or transport, for sale or distribution in this
state; or to inport, or cause to be inported, into this state for
sale or distribution in this state:

(1) Any cigarettes the package of which

1. Bears any statenent, |abel, stanp, sticker
or notice indicating that the manufacturer did not intend the
cigarettes to be sold, distributed or used in the United States,
including, but not limted to, |abels stating "For Export Only,"
"U. S. Tax-Exenpt," "For Use Qutside U S." or simlar wording; or

2. Does not conply wth:

a. Al requirenents inposed by or
pursuant to federal |aw regarding warnings and other information
on packages of cigarettes manufactured, packaged or inported for
sale, distribution or use in the United States, including, but not
limted to, the precise warning |abels specified in the Federal
Cigarette Labeling and Advertising Act, 15 USCS 1333; and

b. Al federal trademark and copyri ght
| aws;

(ii) Any cigarettes inported into the United
States in violation of 26 USCS 5754 or any other federal |aw, or
i npl enenting federal regul ations;

(tii) Any cigarettes that such person otherw se
knows or has reason to know the manufacturer did not intend to be
sold, distributed or used in the United States; or

(iv) Any cigarettes for which there has not been
submtted to the Secretary of the United States Departnent of
Heal t h and Human Services the list or lists of the ingredients
added to tobacco in the manufacture of such cigarettes required by
the Federal Cigarette Labeling and Advertising Act, 15 USCS 1335a;

(b) To alter the package of any cigarettes, prior to
sale or distribution to the ultinmte consunmer, so as to renove,
conceal or obscure:

(1) Any statenent, |abel, stanp, sticker or notice

described in paragraph (a)(i)2 of this section;
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(i1i) Any health warning that is not specified in,
or does not conformw th the requirenents of, the Federal
Cigarette Labeling and Advertising Act, 15 USCS 1333; or

(c) To affix any stanp required pursuant to Chapter 69,
Title 27, M ssissippi Code of 1972, to the package of any
cigarettes described in paragraph (a) of this section or altered
in violation of paragraph (b) of this section.

SECTION 3. Any person who conmts any of the acts prohibited

by Section 2 of this act, either knowi ng or having reason to know
he is doing so, shall be guilty of a felony, and upon conviction

t hereof shall be punished by a fine of not nore than Five Thousand
Dol | ars ($5, 000.00) or inprisonment of not nmore than five (5)
years, or both.

SECTION 4. (1) Upon finding a violation of this act or a

regul ati on pronul gated pursuant to this act, the conm ssion may
revoke or suspend the license or licenses of any permttee
pursuant to the procedures set forth in Section 27-69-9 and may
al so inpose on the permttee a civil penalty in an anmount not to
exceed the greater of five hundred percent (500% of the retai
val ue of the cigarettes involved or Five Thousand Dol |l ars

($5, 000. 00) ..

(2) Cigarettes that are acquired, held, owned, possessed,
transported in, inported into, or sold or distributed in this
state in violation of this act shall be deened contraband under
Sections 27-69-53 through 27-69-57 and shall be subject to seizure
and forfeiture as provided therein. Such cigarettes so seized and
forfeited shall be destroyed. Such cigarettes shall be deened
cont raband whet her the violation of this act is know ng or
ot herw se.

SECTION 5. For purposes of Chapter 23, Title 75, M ssissipp

Code of 1972, cigarettes inported or reinported into the United
States for sale or distribution under any trade nane, trade dress

or trademark that is the sane as, or is confusingly simlar to,
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any trade nane, trade dress or trademark used for cigarettes
manufactured in the United States for sale or distribution in the
United States shall be presumed to have been purchased outsi de of
the ordinary channel s of trade.

SECTION 6. (1) This act shall be enforced by the Attorney

Ceneral, local district attorneys and | ocal county prosecuting
attorneys. The authority enforcing this act may request the
assi stance of |ocal |aw enforcenment agencies, and |ocal |aw
enf orcenent agencies receiving a request for assistance in the
enforcenment of this act shall provide the necessary assi stance.

(2) The conm ssion nmay provide assistance to the enforcing
authority, including, but not limted to, the providing of
information to the enforcing authority. The comm ssion and any
enforcing authority may request information fromeach other and
fromany ot her state agency, |ocal or federal agency, or
permttee.

(3) In addition to any other renedy provided by |aw, any
person may bring an action for appropriate injunctive or other
equitable relief, actual damages, if any, sustained by reason of a
violation of this act, interest, reasonable attorney's fees and
court costs. For purposes of pronoting enforcenent of this act,
information identifying which permttee affixed the tax stanp to a
particul ar package of cigarettes shall be public information.

(4) If the trier of fact finds that the violation is
egregious, it may increase recovery to an anount not in excess of
three (3) tinmes the actual damages sustai ned by reason of the
vi ol ati on.

SECTION 7. (1) This act shall not apply to:

(a) Cigarettes allowed to be inported or brought into
the United States for personal use; and

(b) Cigarettes sold or intended to be sold as duty-free
nmer chandi se by a duty-free sales enterprise in accordance with the

provi sions of 19 USCS 1555(b) and any i npl enmenting regul ati ons;
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provi ded, however, that this act shall apply to any such

cigarettes that are brought back into the custons territory for

resale within the custons territory.

(2) The penalties

provided in this act are in addition to

any ot her penalties inposed under other |aw.

SECTION 8. Section 27-69-3, M ssissippi Code of 1972, is

anended as fol |l ows: [ WAN1]

27-69-3. \Wen used in this chapter:

(a) * * * "St
geogr aphi cal ly defi ned,
jurisdiction of the Stat

(b) * * * "St
Accounts of the State of

deputy, clerk, or agent.

ate" neans the State of M ssissippi as
and any and all waters under the

e of M ssissippi.

ate Auditor" neans the Auditor of Public

M ssi ssippi, or his legally appointed

(c) * * * "Conmm ssioner"” neans the Chairman of the

State Tax Conm ssion of the State of M ssissippi, and his

aut hori zed agents and enpl oyees.

(d) * * * "Person" neans any individual, conpany,

corporation, partnership, association, joint venture, estate,

trust, or any other group, or conbination acting as a unit, and

the plural as well as the singular, unless the intention to give a

nore limted nmeaning is

di scl osed by the context.

(e) * * * "Consunmer" neans a person who cones into

possessi on of tobacco for the purpose of consumng it, giving it

away, or disposing of it

in any way by sale, barter or exchange.

(f) * * * "Tobacco" neans any cigarettes, cigars,

cheroots, stogies, snoki

ng tobacco (including granul ated, plug

cut, crinp cut, ready rubbed, and other kinds and forns of

t obacco, or substitutes therefor, prepared in such manner as to be

suitable for snoking in

a pipe or cigarette) and including plug

and tw st chew ng tobacco and snuff, when such "tobacco" is

manuf act ured and prepared for sale or personal consunption. Al

wor ds used herei n shal
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regul ati ons of the Treasury Departnment of the United States of
Aneri ca.

(g) * ** "First sale" neans and includes the first
sale, or distribution of such tobacco in intrastate commerce, or
the first use or consunption of such tobacco within this state.

(h) * * * "Drop shipnment” neans and i ncl udes any
delivery of tobacco received by any person within this state, when
paynent for such tobacco is made to the shipper, or seller by or
t hrough a person other than a consignee.

(1) ** * "Distributor"” includes every person, except
retailers as defined herein, in the state who manufactures or
produces tobacco or who ships, transports, or inports into this
state, or in any nmanner acquires or possesses tobacco, and nakes a
first sale of the sane in the state

(j) * * * "Wolesaler" includes deal ers, whose
princi pal business is that of a whol esal e deal er or jobber, who is
known to the retail trade as such, and whose place of business is
| ocated in Mssissippi or in a state which affords reciprocity to
whol esal ers domiciled in M ssissippi, who shall sell any taxable
tobacco to retail dealers only for the purpose of resale.

(k) * * * "Retailer" includes every person, other than
a whol esal e deal er, as defined above, whose principal business is
that of selling nmerchandise at retail, who shall sell, or offer
for sale tobacco to the consuner. The sale of tobacco in quantity
lots by retailers to other retailers, transient vendors, or other
persons, shall not be construed as whol esal e and shall not qualify
such retailer for a permt as a whol esal er.

(1) * * * "Dealer" includes every person, firm
corporation or association of persons, except retailers as defined
herei n, who manufacture tobacco for distribution, for sale, for
use or for consunption in the State of M ssissippi.

The word "dealer” is further defined to mean any person,

firm corporation or association of persons, except retailers as
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defined herein, who inports tobacco fromany state or foreign
country for distribution, sale, use, or consunption in the State
of M ssi ssi ppi .

(m * * * "Distributing agent” includes every person in
the state who acts as an agent of any person outside the State of
M ssi ssi ppi, by receiving tobacco in interstate commerce, and
storing such tobacco in this state subject to distribution, or
delivery upon order from said person outside the state to
di stributors, wholesalers, retailers and deal ers.

(n) * * * "Transient vendor" neans and includes every
person conmonly and generally termed "peddl ers” and every person
acting for hinself, or as an agent, enployee, salesnman, or in any
capacity for another, whether as owner, bailee, or other custodian
of tobacco, and going from person to person, dealer to dealer,
house to house, or place to place, and selling or offering for
sale at retail or whol esal e tobacco, and every person who does not
keep a regul ar place of business open at all tines in regular
hours, and every person who goes from person to person, dealer to
deal er, house to house, or place to place, and sells or offers for
sal e tobacco which he carries with him and who delivers the same
at the time of, or imediately after the sale, or wthout
returning to the place of business operations (a permanent place
of business within the state) between the taking of the order and
the delivery of the tobacco, or

Al'l persons who go from person to person, house to house,
pl ace to place, or dealer to dealer, soliciting orders by
exhi biting sanples, or taking orders, and thereafter making
delivery of tobacco, or filling the order w thout carrying or
sending the order to the permanent place of business, and
thereafter making delivery of the tobacco pursuant to the terns of
t he order, or

Al'l persons who go from person to person, place to place,

house to house, or dealer to dealer, carrying sanples and selling
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tobacco from sanpl es, and afterwards maki ng delivery w thout
taki ng and sending an order therefor to a pernmanent place of
business for the filling of the order, and delivery of the
t obacco, or the exchange of tobacco having beconme danaged or
unsal abl e, or the purchase by tobacco of advertising space, or

Al'l persons who have in their possession, or under their
control, any tobacco offered, or to be offered for sale or to be
delivered, unless the sale or delivery thereof is to be nade in
pur suance of a bona fide order for the tobacco, to be sold or
delivered, said order to be evidenced by an invoice or menorandum

(o) * * * "Contraband tobacco"” neans all tobacco found
in the possession of any person whose permt to engage in dealing
i n tobacco has been revoked by the conm ssioner; and any
cigarettes found in the possession of any person to which the
proper tax stanps have not been affixed; and any cigarettes
i nproperly stanped when found in the possession of any person; and
all other tobacco upon which the excise tax has not been paid.

(p) * * * "Sale" nmeans an exchange for noney or goods,
gi ving away, or distributing any tobacco as defined in this
chapter.

(q) * ** "Forty-eight (48) hours" and "seventy-two
(72) hours" neans two (2) cal endar days and three (3) cal endar
days, respectively, excluding Sundays and | egal holi days.

(r) * * * "Stanmp" or "stanping," or the inport of such
word, when used in this chapter, neans any manner of stanp or
i npression permtted by the conm ssioner that carries out the
pur poses of the chapter in clearly indicating upon the packages of

cigarettes taxed the due paynent of the tax and clearly

identifying, by serial nunmber or otherwi se, the permttee who

affixed the stanp to the particul ar package.

(s) "Manufacturer's list price" neans the full sales
price at which tobacco is sold or offered for sale by a

manuf acturer to the wholesaler or distributor in this state
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wi t hout any deduction for freight, trade discount, cash discounts,
speci al discounts or deals, cash rebates, or any other reduction
fromthe regular selling price. |In the event freight charges on
shi pnments to whol esalers or distributors are not paid by the
manuf acturer, then such freight charges required to be paid by the
whol esal ers and distributors shall be added to the anmpunt paid to
t he manufacturer in order to determ ne "manufacturer's |ist
price.” In the case of a whol esal er or distributor whose place of
busi ness is | ocated outside this state, the "manufacturer's |ist
price" for tobacco sold in this state by such whol esal er or
di stributor shall in all cases be considered to be the sane as
that of a wholesaler or distributor |ocated within this state.
SECTION 9. The provisions of Sections 1 through 7 this act
shall be codified as a new article in Chapter 23, Title 75,
M ssi ssi ppi Code of 1972.
SECTION 10. This act shall take effect and be in force from

and after its passage.
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