M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Bl acknon To: Insurance

SENATE BI LL NO. 2986

1 AN ACT TO PROHI BI T UNFAI R DI SCRI M NATI ON AGAI NST SUBJECTS OF
2 ABUSE | N HEALTH BENEFI T PLANS; TO DEFI NE CERTAI N TERMS; TO

3 PRESCRI BE UNFAI RLY DI SCRI M NATORY ACTS RELATI NG TO HEALTH BENEFI T
4 PLANS; TO REQUI RE JUSTI FI CATI ON OF ADVERSE | NSURANCE DECI SI ONS

5 WH CH AFFECT AN APPLI CANT OR I NSURED ON THE BASI S OF A MEDI CAL

6 CONDI TI ON THAT THE HEALTH CARRI ER KNOAS OR HAS REASON TO KNOW I S
7  ABUSE- RELATED; TO REQUI RE HEALTH CARRI ERS TO DEVELOP AND ADHERE TO
8 PROTOCCOLS FOR SUBJECTS OF ABUSE; TO AUTHORI ZE THE COWM SSI ONER OF
9 I NSURANCE TO ENFORCE THE PROVI SIONS OF THI S ACT; AND FOR RELATED
10 PURPGCSES.

11 BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI :
12 SECTION 1. Purpose.

13 The purpose of this act is to prohibit unfair discrimnation
14 Dby health carriers and insurance professionals on the basis of

15 abuse status. Nothing in this act shall be construed to create or
16 inply a private cause of action for a violation of this act.

17 SECTION 2. Scope.

18 This act applies to all health carriers and insurance

19 professionals involved in issuing or renewing in this state a
20 policy or certificate of health insurance.
21 SECTION 3. Definitions.
22 As used in this act, unless the context clearly indicates
23 ot herw se:
24 (a) "Abuse" nmeans the occurrence of one or nore of the
25 followng acts by a current or former famly menber, househol d
26 nenber, intimate partner or caretaker:
27 (1) Attenpting to cause or intentionally,
28 know ngly or recklessly causing another person bodily injury,
29 physical harm severe enotional distress, psychol ogical trauma,
30 rape, sexual assault or involuntary sexual intercourse;
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(1i) Knowingly engaging in a course of conduct or
repeatedly commtting acts toward anot her person, including
foll owi ng the person or mnor child w thout proper authority,
under circunstances that place the person or mnor child in
reasonabl e fear of bodily injury or physical harm

(ti1) Subjecting another person to fal se
i mprisonment; or

(iv) Attenpting to cause or intentionally,
knowi ngly, or recklessly causing damage to property so as to
intimdate or attenpt to control the behavior of another person.

(b) "Abuse-related nedical condition” nmeans a nedi cal
condition sustained by a subject of abuse which arises in whole or
part out of an act or pattern of abuse.

(c) "Abuse status" neans the fact or perception that a
person is, has been, or may be a subject of abuse, irrespective of
whet her the person has sustai ned abuse-rel ated nedi cal conditions.

(d) "Comm ssioner” neans the Comm ssioner of |nsurance
of the State of M ssi ssippi.

(e) "Confidential abuse information" neans information
about acts of abuse or abuse status of a subject of abuse, a
person's nedical condition that the carrier knows or has reason to
know i s abuse-rel ated, the address and tel ephone nunber (home and
wor k) of a subject of abuse or the status of an applicant or
insured as a fam |y nenber, enployer or associate of, or a person
in arelationship with, a subject of abuse.

(f) "Health benefit plan” or "plan" nmeans a policy,
contract, certificate or agreenent offered by a carrier or
i nsurance professional to provide, deliver, arrange for, pay for
or reinburse any of the costs of health care services. Health
benefit plan includes accident only, credit health, dental,

vi si on, Medicare supplenment or long-termcare insurance, coverage
issued as a supplenent to liability insurance, short-term and

catastrophic health insurance policies, and a policy that pays on
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a cost-incurred basis. Health benefit plan does not include
wor kers' conpensation or simlar insurance.

(g) "Health carrier"” means an entity subject to the
i nsurance |laws and regul ations of this state, or subject to the
jurisdiction of the conm ssioner, that contracts or offers to
contract to provide, deliver, arrange for, pay for or reinburse
any of the costs of health care services, including a sickness and
acci dent insurance conpany, a health mai ntenance organi zation, a
nonprofit hospital and health service corporation or any other
entity providing a plan of health insurance, health benefits or
heal th servi ces.

(h) "lInsurance professional” neans an agent, broker,
adjuster or third party adm nistrator as defined in the insurance
laws of this state.

(1) "lnsured" means a party naned on a health benefit
pl ans as the person with legal rights to the benefits provided by
the health benefit plan. For group plans, "insured" includes a
person who is a beneficiary covered by a group health benefit
pl an.

(j) "Subject of abuse" nmeans a person agai nst whom an
act of abuse has been directed; who has current or prior injuries,
ill nesses or disorders that resulted from abuse; or who seeks, may
have sought, or had reason to seek nedical or psychol ogi cal
treatnment for abuse; or protection, court-ordered protection or
shelter from abuse.

SECTION 4. Unfairly Discrimnatory Acts Relating to

Heal th Benefit Pl ans.
(1) It is unfairly discrimnatory to:

(a) Deny, refuse to issue, renew or reissue, cancel or
otherwi se termnate a health benefit plan, or restrict or exclude
heal th benefit plan coverage or add a premumdifferential to any
health benefit plan on the basis of the applicant's or insured' s

abuse status; or
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(b) Exclude or limt coverage for |osses or deny a
claimincurred by an insured on the basis of the insured s abuse
st at us;

(2) Wen the health carrier or insurance professional has
information in its possession that clearly indicates that the
insured or applicant is a subject of abuse, the disclosure or
transfer of the confidential abuse information, as defined in this
act, by a person enployed by or contracting with a health carrier
or insurance professional for any purpose or to any person is
unfairly discrimnatory, except:

(a) To the subject of abuse or an i ndividual
specifically designated in witing by the subject of abuse;

(b) To a health care provider for the direct provision
of health care services;

(c) To a licensed physician identified and desi gnated
by the subject of abuse;

(d) When ordered by the conm ssioner or a court of
conpetent jurisdiction or otherwi se required by |aw, or

(e) Wen necessary for a valid business purpose to
transfer information that includes confidential abuse information
t hat cannot reasonably be segregated w thout undue hardshi p.
Confidential abuse information nay be disclosed only if the
reci pient has executed a witten agreenent to be bound by the
prohibitions of this act in all respects and to be subject to the
enforcenment of this act by the courts of this state for the
benefit of the applicant or the insured, and only to the follow ng
per sons:

(1) A reinsurer that seeks to indemify or
indermmifies all or any part of a policy covering a subject of
abuse and that cannot underwite or satisfy its obligations under
t he rei nsurance agreenent w thout that disclosure;

(i) A party to a proposed or consumrat ed sal e,

transfer, nerger or consolidation of all or part of the business
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of the health carrier or insurance professional;

(ti1) Medical or clains personnel contracting
with the health carrier or insurance professional, only where
necessary to process an application or performthe health
carrier's or insurance professional's duties under the policy or
to protect the safety or privacy of a subject of abuse (also
i ncludes parent or affiliate conpanies of the health carrier or
i nsurance professional that have service agreenments with the
health carrier or insurance professional); or

(tv) Wth respect to address and tel ephone nunber,
to entities with whomthe health carrier or insurance professional
transacts busi ness when the business cannot be transacted w t hout
t he address and tel ephone nunber;

(f) To an attorney who needs the information to
represent the health carrier or insurance professional
effectively, provided the health carrier or insurance professional
notifies the attorney of its obligations under this act and
requests that the attorney exercise due diligence to protect the
confidential abuse information consistent with the attorney's
obligation to represent the health carrier or insurance
pr of essi onal ;

(g) To the policyowner or assignee, in the course of
delivery of the policy, if the policy contains informtion about
abuse status; or

(h) To any other entities deenmed appropriate by the
conmi ssi oner .

(3) It is unfairly discrimnatory to request information
relating to acts of abuse or an applicant's or insured s abuse
status, or make use of that information, however obtained, except
for the limted purposes of conplying with | egal obligations or
verifying a person's claimto be a subject of abuse.

(4) It is unfairly discrimnatory to term nate group coverage for

a subject of abuse because coverage was originally issued in the
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name of the abuser and the abuser has divorced, separated from or
| ost custody of the subject of abuse, or the abuser's coverage has
term nated voluntarily or involuntarily. Nothing in this
subsection prohibits the health carrier or insurance professional
fromrequiring the subject of abuse to pay the full prem umfor
coverage under the health plan or fromrequiring as a condition of
coverage that the subject of abuse reside or work within its
service area, if the requirenents are applied to all insureds of
the health carrier or insurance professional. The health carrier
or insurance professional may term nate group coverage after the
continuation coverage required by this subsection has been in
force for eighteen (18) nonths, if it offers conversion to an
equi val ent individual plan. The continuation coverage required by
this section shall be satisfied by coverage required under P.L.
99-272, the Consolidated Omi bus Budget Reconciliation Act (COBRA)
of 1985, provided to a subject of abuse and is not intended to be
in addition to coverage provi ded under COBRA.

(5) Subsection (2) does not preclude a subject of abuse from
obtaining his or her insurance records.

(6) Subsection (3) does not prohibit a health carrier or
i nsurance professional from asking about a nedical condition or
fromusing nmedical information to underwite or to carry out its
duties under the policy, even if the nmedical information is
related to a nedical condition that the insurer or insurance
prof essi onal knows or has reason to know is abuse-related, to the
extent otherwi se permtted under this act and ot her applicable
I aw.

SECTION 5. Justification of Adverse | nsurance Deci sions.

A health carrier or insurance professional that takes an
action that adversely affects an applicant or insured on the basis
of a nmedical condition that the health carrier or insurance
pr of essi onal knows or has reason to know i s abuse-rel ated shal

explain the reason for its action to the applicant or insured in
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witing and shall be able to denonstrate that its action, and any
appl i cabl e pl an provi sion:

(a) Does not have the purpose or effect of treating
abuse status as a nedical condition or underwiting criterion;

(b) Is not based upon any actual or perceived
correlation between a nedical condition and abuse;

(c) |Is otherwise permssible by |aw and applies in the
same nmanner and to the sane extent to all applicants and insureds
with a simlar nedical condition without regard to whether the
condition or claimis abuse-rel ated; and

(d) Except for claimactions, is based on a
determ nation, made in conformance with sound actuarial principles
and supported by reasonable statistical evidence, that there is a
correlation between the nedical condition and a material increase
in insurance risk.

SECTION 6. Insurance Protocols for Subjects of Abuse.

Health carriers shall devel op and adhere to witten policies
speci fying procedures to be foll owed by enpl oyees and by i nsurance
prof essionals they contract wth, for the purpose of protecting
the safety and privacy of a subject of abuse and shall otherw se
i npl enment the provisions of this act when taking an application,
investigating a claim pursuing subrogation or taking any other
action relating to a policy or claiminvolving a subject of abuse.

I nsurers shall distribute their witten policies to enployees and
i nsurance prof essi onal s.

SECTI ON 7. Enf or cenent .

The conm ssioner shall conduct a reasonable investigation
based on a witten and signed [add any neans by which the
conmmi ssi oner receives conplaints] conplaint received by the
commi ssi oner and issue a pronpt determ nation as to whether a
violation of this act may have occurred. |[|f the comm ssioner
finds fromthe investigation that a violation of this act may have

occurred, the conm ssioner shall pronptly begin an adjudicatory
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proceedi ng. The comm ssioner may address a viol ation through
means appropriate to the nature and extent of the violation, which
may i ncl ude suspension or revocation of certificates of authority
or licenses, inposition of civil penalties, issuance of cease and
desi st orders, injunctive relief, a requirenent for restitution,
referral to prosecutorial authorities or any conbination of these.
The powers and duties set forth in this section are in addition
to all other authority of the conm ssioner.

SECTION 8. This act is effective July 1, 2000, and applies
to all actions taken on or after the effective date, except where
otherwi se explicitly stated. Nothing in this act shall require a
health carrier or insurance professional to conduct a
conprehensi ve search of its contract files existing on the
effective date solely to determ ne which applicants or insureds

are subjects of abuse.
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