M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Hewes To: Business and
Fi nanci al
Institutions

SENATE BI LL NO. 2957

1 AN ACT TO CREATE THE COWVERCI AL REAL ESTATE BRCKER LI EN ACT;
2 TO DEFI NE CERTAIN TERMS; TO ESTABLI SH A COWERCI AL REAL ESTATE

3 BROKER LI EN AND TO SPECI FY WHI CH PERSONS ARE ENTI TLED TO THE LI EN;
4 TO PROVIDE FOR THE FILING OF THE NOTICE OF THE LIEN AND I TS

5 CONTENTS; TO PROVI DE FOR THE ENFORCEMENT OF THE LIEN I N THE

6 CIRCUT COURT OF THE COUNTY WHERE THE COWVERCI AL REAL ESTATE IS

7 LOCATED;, TO PROVIDE FOR THE PRIORITY OF LIENS; TO REQUI RE THE

8 ESTABLI SHVENT OF AN ESCROW ACCOUNT WHEN A NOTI CE OF LI EN HAS BEEN
9 FILED THAT WOULD PREVENT THE CLOSI NG OF A TRANSACTI ON OR

10 CONVEYANCE; TO PROVI DE FOR THE RELEASE OR SATI SFACTI ON OF THE

11 LIEN;, AND FOR RELATED PURPCSES.

12 BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI :
13 SECTION 1. Short title.

14 This act shall be known and may be cited as the "Comrerci al
15 Real Estate Broker Lien Act."

16 SECTION 2. Definitions.

17 As used in this act, the following ternms have the foll ow ng
18 nmeani ngs:

19 (a) "Broker" neans a real estate broker as defined in
20 Section 73-35-3(1), M ssissippi Code of 1972.

21 (b) "Commercial real estate"” nmeans any real estate in
22 this state except:

23 (i) Real estate inproved with one (1) to four (4)
24 residential units;

25 (i) A single-famly residential unit, including a
26 condom nium townhouse, nobile home, residential lot, or honme in a
27 subdivision, if the unit is sold, |eased or otherw se conveyed on
28 a unit-by-unit basis and regardl ess of whether the unit is part of
29 a larger building or |Iocated on real estate containing nore than
30 four (4) residential units;
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(tii) Any property or any interest therein, which
is sold, |eased or otherw se conveyed to a governnental entity or
to autility, or to any subsidiary or affiliate thereof.

(c) "Comm ssion agreenent” means a witten instrunent
t hat :

(i) Entitles a broker to a conmm ssion;

(ii) 1s signed by the person obligated to pay the
commi ssion or the person's authorized agent;

(i1i1) References the comm ssion anount or
describes the forrmula used to determ ne the conm ssion anount; and

(tv) Contains a description legally sufficient for
identification of the real estate that is the subject of the
agr eenent .

(d) "Conveyance" neans a sale, |ease or other transfer
of commercial real estate.
(e) "Real estate" neans real estate as defined in
Section 73-35-3(2), M ssissippi Code of 1972.
SECTION 3. Persons entitled to |ien.

(1) A broker who has earned a conmm ssion under a conmi ssion
agreenent signed by the owner of comrercial real estate or the
owner's authorized agent shall have a lien for the unpaid anount
of the comm ssion against the comercial real estate, or the
interest in comercial real estate, that is listed with the broker
under the agreenent.

(2) A broker who has earned a conm ssion under a conmi ssion
agreenent signed by a prospective buyer of commercial real estate
or the prospective buyer's authorized agent shall have a lien for
t he unpai d anount of the comm ssion against the commercial rea
estate, or the interest in commercial real estate, that is
acquired as a result of the comm ssion agreenent.

(3) A broker who has earned a comm ssi on under a conmm Ssi on
agreenent signed by a prospective tenant of commercial real estate

or the prospective tenant's authorized agent shall have a lien on
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the interest, if any, of the commercial real estate that the
prospective tenant |eases in the amount specified by the
conmmi ssi on agreenent .

(4) A conmission lien described by this section is available
only to the broker naned in the contract and shall not be
avai l abl e to any enpl oyee or independent contractor of the broker.

SECTION 4. Filing of notice of |ien.

(1) A lien established pursuant to this section is perfected
when both of the foll ow ng have occurred:

(a) The broker is entitled to a fee or comm ssi on under
the contract.

(b) Except as provided in paragraphs (c), (d) and (e)
of this subsection, the broker records a notice of lien in the
office of the chancery clerk in the county in which the commerci al
real estate or interest in the commercial real estate is |ocated
prior to the actual conveyance or transfer of the commercial real
estate agai nst which the broker is claimng a lien. The lien
shall attach as of the date of the recording of the notice of lien
and does not relate back to the date of the witten agreenent.

(c) Except as provided in paragraphs (d) and (e) of
this subsection, and, when paynent to a broker is due in
installnments, a portion of which is due only after the conveyance
or transfer of the comercial real estate, any claimfor lien for
t hose paynents due after the transfer or conveyance may be
recorded at any tinme subsequent to the transfer or conveyances of
the comercial real estate and prior to the date on which the
paynment is due but shall only be effective as a lien against the
commercial real estate to the extent nonies are still owed to the
transferor by the transferee. A single claimfor lien recorded
prior to transfer or conveyance of the commercial real estate
claimng all nonies due under an installnent paynment agreenent
shall not be valid or enforceable as it pertains to paynents due

after the transfer or conveyance. The lien shall attach as of the
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recording of the affidavit of lien and not relate back to the date
of the witten agreenent.

(d) In the case of a |ease the claimof lien nust be
recorded within ninety (90) days after the tenant takes possession
of the | eased prem ses, unless witten notice of the intended
signing of the lease is personally served on the broker entitled
toclaima lien at |least ten (10) days prior to the date of the
i ntended signing of the | ease, in which case the claimfor lien
nmust be recorded before the date indicated for the signing of the
| ease in the notice served on the broker. The lien shall attach
on the date of the recording of the notice of lien and not relate
back to the date of the witten agreenent.

(e) Anotice of lien may be filed within a period of
three (3) days after the actual conveyance or transfer of the
commercial real estate against which the broker is claimng a lien
if, not later than three (3) days prior to the date of the
conveyance or transfer, the owner, or |easehold owner, and the
prospective buyer receive actual witten notice of the broker's
claimfor lien stating that he is entitled to conpensati on under
the ternms set forth in the witten contract and intends to claima
lien on the comrercial real property. Actual notice nay be
evi denced by a registered or certified mail receipt signed by the
owner, or |easehold owner, and the buyer, or personal service nade
on each party. Were there are two (2) or nore owners or two (2)
or nore prospective buyers, the notice shall be served upon each
owner and each prospective buyer. The notice shall include a
statenent of the buyer's right to deposit funds into an escrow
account under Section 8 of this act.

(2) Were the cormmercial real estate is located in nore than
one (1) county, the lien may be filed in any one or nore of the
counties but shall be effective only as to the part of the
commercial real estate in the county in which it has been fil ed.

(3) The broker shall within five (5) days of recording its
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notice of lien mail a copy of the notice of lien to the owner of
record of the comercial real estate by registered or certified
mail, with return receipt requested, or personally serve a copy
upon the owner of record or his agent. The broker shall also
notify, in simlar manner, the prospective purchaser or tenant and
any escrow agent naned in a contract for the sale or |ease of the
interest in the comrercial real estate on which the lien is
clainmed if:

(a) A binding witten contract for the sale or |ease of
the interest of the conmrercial real estate on which the lien is
claimed is in effect between the owner and the prospective
purchaser or tenant in a transaction that is the basis for the
conmi ssi on; and

(b) The binding witten contract in the transaction
that is the basis for the conm ssion is executed by the owner and
prospective purchaser or tenant before the date the notice of lien
is filed.

(4) Miiling of the copy of the notice of lien is effective
when deposited in the United States mail box wi th postage prepaid.
The broker's lien shall be unenforceable if mailing of the copy
of the notice of lien recording does not occur at the tine and in

the manner required by this act.

(5) The broker's election to exercise any rights authorized
by this act shall in no manner be construed as a violation of any
fiduciary relationship existing between the broker and the seller
or buyer, and any such action taken in accordance with this act
shall not be cause for any party to refuse to close the
transacti on.

SECTION 5. Contents of notice of |ien.

The notice of |lien nmust be signed by the broker or by a
person authorized to sign on behalf of the broker and must contain
the foll ow ng:

(a) A sworn statenent of the claim substantially
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i ncl udi ng the comm ssion amobunt or the fornula used to determ ne
t he comm ssion anount and the date or the occurrence of the event
when the conm ssion is due;

(b) The nanme of the broker and the real estate license
nunmber of the broker;

(c) Substantially the name of the owner and any ot her
person who the broker knows is obligated to pay the comm ssion;

(d) A description legally sufficient for identification
of the commercial real estate sought to be charged with the lien

(e) A description of the interest in the commerci al
real estate sought to be charged with the lien

(f) A copy of the applicable comm ssion agreenent; and

(g) The affidavit of lien shall be verified before a
notary public or other authorized officer.

SECTI ON 6. Enforcenent of Iien.

(1) A broker may bring suit to enforce alien in the circuit
court of the county where the commercial real estate is |ocated by
filing a verified conplaint and sworn affidavit that the notice of
Iien has been recorded in conpliance with this act.

(2) A conplaint in a suit filed under this section nust
cont ai n:

(a) A brief description of the conm ssion agreenent
that is the basis for the lien, including a description of the
di scl osure of the broker's right to the lien contained in the
conmi ssi on agreenent;

(b) The date on which the comm ssion agreenent was
execut ed;

(c) A description of the services perfornmed by the
br oker;

(d) The anobunt due and unpai d;

(e) A description of the commercial real estate to
which the lien attaches; and

(f) Oher facts necessary for a full understandi ng of
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the rights of the parties.

(3) The plaintiff shall make all interested parties, whose
interest in the conmmercial real estate is affected by the action,
defendants to the action, and shall issue sumobns and provide
service as in other civil actions. The sumobns and conpl ai nt, and
all other particulars of suit, shall be made in accordance with
the M ssissippi Rules of Civil Procedure.

(4) Al liens clainmed under this section shall be
forecl osed, as provided for by the | aw Failure to conmence
proceedi ngs within one (1) year after recording the notice of lien
shal | extinguish the |ien.

(5) The owner, |icensee or other authorized agent nay demand
that the broker commence a suit to foreclose a broker's |lien by
serving a witten demand on the broker by registered or certified
mai |, return recei pt requested, or by personal service. A suit
shall be commenced or answer filed within thirty (30) days
thereafter, or the lien shall be extinguished.

SECTION 7. Priority.

All deeds of trust or nortgages, all purchase noney nortgages
and all liens for ad val oremtaxes, regardl ess of when recorded,
and all other liens recorded prior to the recording of the
broker's lien provided by this act shall have priority over the
broker's lien. A broker's lien against the interest of a person
owni ng the comm ssion is not valid or enforceabl e against a
grant ee, purchaser, |essee or transferee of an interest in the
commercial real estate fromthe person owng the conmssion if the
deed, lease or instrunment transferring the interest is recorded
before the broker's lien is recorded.

SECTION 8. Escrow of disputed anounts.

(1) If a notice of lien described by this act has been filed
that would prevent the closing of a transaction or conveyance, an
escrow account shall be established fromthe proceeds of the

transacti on or conveyance in an amount sufficient to satisfy the
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lien and related costs for any interpleader action brought by the
person nmai ntaining the escrow account. |If an escrow agent is
named in the contract on which the transaction or conveyance is
based, the escrow account shall be established with the naned
escrow agent .

(2) A party may not refuse to close a transacti on because of
the requirenment to establish an escrow account as proved by this
secti on.

(3) The amount held in escrow shall be held in escrow until

(a) The rights of the parties claimng the anount in
escrow are determned by a witten agreenent of the parties, a
court of law, or an alternative dispute resolution process agreed
to by the parti es;

(b) The broker's lien is no | onger enforceable; or

(c) The funds are interpled into a court of conpetent
jurisdiction.

(4) Wen the escrow account is established under this
section, the brokers lien against the commercial real estate is
exti ngui shed and becones a lien on the proceeds in the escrow
account .

(5) The parties are not required to follow this escrow
procedure if alternative procedures which would allow the
transaction to close are avail able and are acceptable to the
transferee in the transaction.

SECTI ON 9. Rel ease of lien

(1) A broker shall record a witten rel ease or satisfaction
of the broker's lien in the office of the chancery clerk in which
the lien was recorded within ten (10) days after any of the
fol | ow ng:

(a) When a debt that is the basis for a lien under this
act is satisfied.
(b) \Whenever a condition occurs that would preclude the

broker fromreceiving conpensation under the terns of the broker's
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witten agreenent.

(c) The claimupon which the broker's lien is based has
been resolved by a witten agreenent of the broker and owner, by a
court, or by any process agreed to by the broker and owner.

(d) Upon recording the rel ease or satisfaction, the
broker shall imrediately provide the owner with a copy of such
rel ease or satisfaction by personal delivery or by certified or
registered mail, return receipt requested.

SECTI ON 10. Broker liability.

Any broker that asserts or records a spurious or materially
i naccurate broker's lien under this section, or in bad faith
refuses to rel ease or acknow edge rel ease or satisfaction of a
broker's lien in conpliance with this section, is liable for
damages incurred by any person who has a |legal or equitable
interest in the lien property.

SECTION 11. This act shall take effect and be in force from
and after July 1, 2000. The change in |law nmade by this act
applies only to an agreenent to conpensate a licensed real estate
broker that is entered into on or after the effective date of this

act .
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