M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Stogner, Thames, Browning, Harvey, To: Agriculture
Ham | t on
SENATE BILL NO 2925
1 AN ACT TO AMEND SECTI ON 69-3-1, M SSI SSI PPI CODE OF 1972, TO
2 REVI SE DEFI NI TI ONS UNDER THE AGRI CULTURAL SEED LAW TO AMEND
3 SECTION 69-3-5, M SSISSIPPI CODE OF 1972, TO REVI SE LABELI NG
4 REQUI REMENTS FOR SEEDS; TO AMEND SECTI ON 69-3-19, M SSI SSI PPl CODE
5 OF 1972, TO ReVI SE THE METHOD AND FEE FOR FI LI NG COVWPLAI NTS W TH
6 THE DEPARTMENT; TO CREATE SECTI ON 69- 3-20, M SSI SSI PPI CODE OF
7 1972, TO RECODI FY AND TO REVI SE THE METHOD OF APPO NTMENT TO THE
8 ARBI TRATI ON COUNCI L; TO CREATE SECTI ON 69-3-22, M SSI SSI PPI CODE
9 OF 1972, TO RECODI FY PROCEDURE FOR COVPLAI NT BEFORE THE COUNCI L;
10 TO REVI SE THE FI LI NG FEE; TO AMEND SECTI ON 69- 3-25, M SSI SSI PPI
11 CODE OF 1972, TO REVI SE THE PENALTI ES FOR VI OLATI ONS; TO CREATE A
12 NEW CODE SECTI ON TO BE CODI FI ED AS SECTI ON 69- 3-29, M SSI SSI PPI
13 CODE OF 1972, TO PROVI DE ADM NI STRATI VE PROCEDURES FOR THE
14  HANDLI NG OF COVPLAI NTS AND EVI DENTI ARY HEARI NGS CONCERNI NG
15 VI OLATIONS OF THE SEED LAW TO AMEND SECTI ON 25-41-3, M SSI SS| PPI
16 CODE OF 1972, TO EXEMPT THE SEED ARBI TRATI ON COUNCI L FROM THE OPEN
17 MEETINGS ACT; TO AMEND SECTION 69-3-7, M SSISSIPPI CODE OF 1972,
18 I N CONFORM TY THERETO, AND FOR RELATED PURPOSES.
19 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
20 SECTION 1. Section 69-3-1, Mssissippi Code of 1972, is
21 amended as foll ows:
22 69-3-1. Werever the following terns or simlar ternms are
23 used in this article, they shall have the follow ng neanings,
24 unless the context clearly indicates otherw se:
25 (a) "Advertisenent" neans all representations nade by
26 the labeler, other than those on the | abel, dissemnated in any
27 manner _or by any neans, relating to seed within the scope of this
28 article.
29 (b) * * * "Agricultural seeds" neans the seed of grass,
30 forage, cereal and fiber crops, |awn seed, and any other kinds of
31 seed, including transgenic seeds, recognized within this state as
32 agricultural or field seeds, and m xtures of such seeds.
33 (c) * ** "Bulk"” or "in bul k"™ nmeans seed when | oose
34 either in vehicles of transportation, bins, cribs or tanks, and
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not seed in bags, boxes, cartons, bul k/super bags or other

cont ai ners.

(d) * * * "Certified seed,"” "registered seed" and
"foundation seed" nean seed that has been produced and | abeled in
accordance with the procedures and in conpliance with the rules
and regul ations of an official certifying agency authorized by the
laws of this state or the |l aws of another state or country.

(e) * * * "Commercial grower" neans a person, firmor
corporation engaged primarily in the production of seed for
pl anting purposes for sale or trade.

(f) * * * "Conm ssioner” neans the Comm ssioner of
Agriculture and Commerce of the State of M ssissippi.

(g) * * * "Comm ssion nerchant” or "agent" neans a
person, firmor corporation engaged in the selling of packet seed
of less than four (4) ounces to consuners.

(h) * * * "Consuner" neans any person who purchases or
ot herwi se obtains seed for sowi ng but not for resale.

(i) * * * "Council" means the seed arbitration counci

created under Section 63-3-20.

(j) *** "Date of test” neans the nonth and year the
percent age of germ nation appearing on the |abel was obtai ned by
| aboratory test.

(k) * * * "Departnment” neans the M ssissippi Departnent
of Agriculture and Comrerce.

(1) * * * "Federal Seed Act" neans the |laws codified at

7 USCS 1551 et seq., and all requl ati ons pronul gated t her eunder.

(m * * * "Firmungerm nated seed” neans |ive seed,
ot her than hard seed, which neither germ nate nor decay during the
period and under the conditions prescribed for germ nation of such
seed by the rules and regul ati ons promnul gated pursuant to
provisions of this article. * * *

(n) * * * "Flower seed" neans the seeds of herbaceous
pl ants grown for their bl oons, ornamental foliage or other

ornanental parts, including transgenic seeds, and comonly known

and sold under the nane of flower seeds in this state.
(o) * * * "Hybrid" neans the first generation seed of a

cross produced by controlling the pollination and conbining: (i)
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two (2) or nore inbred lines; or (ii) one (1) inbred line or a
single cross with an open-pollinated variety; or (iii) tw (2)
varieties or species, except open-pollinated varieties of corn.
The second generation and subsequent generations of such crosses
shall not be regarded as hybri ds.

(p) * * * "Kind" nmeans one or nore rel ated species or
subspeci es which singly or collectively is known by one (1) common
nanme; for exanple: soybeans, crinson clover, striate | espedeza,
tall fescue.

(q) "Label" neans the display or displays of witten,

printed or graphic matter upon or attached to the contai ner of

seed pertaining to the contents of the container.

(r) "Labeler" nmeans the person, firm corporation or

the reqgi stered code nunber whose nane appears on the | abel or

cont ai ner of seed.

(s) * * * "Labeling" includes all |abels and other

witten, printed or graphic representations nade by the |abeler

acconpanying and * * * pertaining to the seed product whether in

bul k or in containers, and any product use quides for the

technol ogy of the seed, that nay be distributed in any nmanner

i ncluding representations on invoices except for current official

publications of the United States Department of Agriculture, state

extensi on services, state experinent stations, state agricul tural

coll eges and other sinmlar federal or state institutions or

agenci es authorized by | aw to conduct research.

(t) * * * "Lot of seed" neans a definite quantity of
seed identified by a | ot nunber or other identification mark,
every portion or bag of which is uniformfor the factors which
appear on the |l abel, within permtted tol erances.

(u) * * * "Mxed" or "m xture" means seeds consi sting
of nore than one (1) kind, or kind and variety, or strain, each
present in excess of five percent (5% of the whole.

(v) * ** "Oficial certifying agency" neans an agency
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aut hori zed or recogni zed and designated as a certifying agency by
the laws of a state, the United States, a province of Canada, or
t he governnent of a foreign country.

(w) * ** "Origin" nmeans the state, District of
Col unbi a, Puerto Rico, or possessions of the United States, or the
foreign country where the seeds were grown.

(x) * * * "Processing" neans cleaning, scarifying,
bl ending or treating to obtain uniformaquality and ot her
operations which would change the purity or germ nation of the
seed and therefore require retesting to determ ne the quality of
t he seed.

(y) "Product use guide" neans any witten information

prepared by the | abeler and distributed to the consuner,

contai ning specific information concerning a seed product or a

t echnol ogy.

(z) "Prohibited noxious weed seed” neans the seeds of
weeds that reproduce by seed, and/or spread by underground roots
or stems, and which, when established, are highly destructive and
difficult to control in this state by ordinary good cul tural
practice, or constitute a peculiar hazard to the agriculture of

this state. * * *

(aa) * * * "Pure seed," "germnation," "other crop
seed,” "inert matter"” and other seed labeling and testing terns in

common usage not defined herein are defined as in the Federal Seed
Act and the rules and regul ati ons pronul gated under that act.

(bb) "Recogni zed professional" neans a person who is a

licensed consultant, a certified crop advisor or any other person

recogni zed by the arbitration council to be qualified to provide

expert advise and opi nion on seed perfornmances.

(cc) "Restricted noxious weed seed" neans the seeds of
weeds that are particularly objectionable in fields, |awns or
gardens of this state, but which can ordinarily be controlled by

good cul tural practice. * * *
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(dd) * * * "Seed record"” neans information which
relates to the origin, treatnent, germnation and purity of each
| ot of agricultural seed sold, offered or exposed for sale in this
state, or which relates to the treatnent, germ nation and variety
of each |lot of vegetable, flower, or tree and shrub seed sold,
of fered or exposed for sale in this state. Such information
i ncl udes seed sanples and records of declarations, |abels,
pur chases, sal es, cleaning, bulking, handling, storage, analyses,
tests and exam nati ons.

ee) * * * "Seedsman" neans a person, firmor
corporation engaged in the buying, selling or exchanging, offering
or exposing for sale agricultural seeds or m xtures thereof,
vegetable, flower, tree and shrub seeds as defined in this
article.

(ff) » * * "Stop sale order"” means any witten or
printed notice or order given or issued by the conm ssioner or his
aut hori zed agents to the owner or custodian of any | ot of
agricultural, vegetable, flower, or tree and shrub seeds in this
state, directing such owner or custodian not to sell, offer or

expose such seeds for sale for planting purposes within this state

until requirements of this article shall have been conplied with
and a witten rel ease has been issued. * * *

(gg) * * * "Strain" means the subdivision of a variety;
for exanple: C enson nonshattering soybeans, Strain 4.

(hh) * * * "Treated" neans that the seed has been given
an application of a substance or subjected to a process designed
to control or repel certain disease organisns, insects or other
pests attacking such seeds or seedlings grown therefromto inprove
its planting value or to serve any other purpose.

(ii) ** * "Tree and shrub seeds" neans the seeds of

woody plants, including transgenic seeds, commonly known and sol d

as tree and shrub seeds in this state.

(jj) * * * "Tolerance" nmeans the all owance for sanpling
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vari ation specified under rules and regul ati ons pronul gat ed
pursuant to the provisions of this article.

(kk) "Transgeni c seed" neans seed from a plant whose

genetic conposition has been altered by nethods other than those

used in conventional plant breeding to produce seed that contains

sel ected genes fromother plants or species that will produce

results such as herbicide tol erance, or resistance, insect

tol erance, or resistance, or other traits derived from

bi ot echnol ogy.

ar)y »** "Variety" neans a subdivision of a kind
which is characterized by growh, plant, fruit, seed or other
characteristics by which it can be differentiated in successive
generations fromother sorts of the sane kind; for exanple: Lee
soybeans, Frontier crinmson clover, Kobe striate |espedeza,
Kentucky 31 tall fescue.

(mm * * * "Vegetable seeds" neans the seeds of those
crops which are grown in gardens or on truck farns, including
transgeni c seeds, and are generally known and sold under the nane
of vegetable seeds in this state.

(nn) * * * "Wed seed" neans the seeds, bulblets or
tubers of all plants generally recognized as weeds within the
state and includes noxi ous weed seeds.

* % *

(oo) * * * "\Wholesale distributor”™ means a person, firm
or corporation engaged in the selling of seed to a seedsnan
hol ding a permt as required by subsection (1)(c) of Section
69- 3- 3.

SECTION 2. Section 69-3-5, Mssissippi Code of 1972, is
anended as foll ows: [ BD1]

69-3-5. (1) Each container of agricultural, vegetable,
flower, or tree and shrub seeds sold, offered for sale, or exposed
for sale, or transported within this state for seedi ng purposes

shal | bear thereon or have attached * * * in a conspicuous place a
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204 plainly witten or printed | abel or tag in the English | anguage,
205 giving the follow ng information:

206 (a) For agricultural seed:

207 (i) The commonly accepted nanme of kind and variety
208 of each agricultural seed present in excess of five percent (5%
209 of the whole and the percentage by weight of each in the order of

210 its predom nance. Wen nore than one (1) kind and variety is

211 required to be nanmed, the word "m xture" or the word "m xed" shal
212 be shown conspicuously on the | abel, but the conm ssioner nmay by
213 requlation permt certain kinds of seed to be |abeled "m xed"

214 w thout show ng the percentage of each variety present. Hybrids
215 shall be | abeled with the nanme and/or nunber by which the hybrid

216 is commonly designat ed.

217 (ii) Lot nunmber or other designation.

218 i Net wei ght.

219 (iv) Oigin.

220 (v) Percentage by weight of all weed seed,

221 i ncludi ng noxi ous weed seed.

222 (vi) Percentage by weight of inert matter.

223 (vii) Percentage by weight of other crop seed.
224 (viii) For each nanmed agricultural seed:

225 1. Percentage of germ nation, exclusive of

226 hard seed or firm seed.

227 2. Percentage of hard seed, if present.

228 3. Percentage of firmungerm nated seed, if
229 present.

230 4. The cal endar nonth and year the test was
231 conpleted to determ ne such percentages.

232 (ix) The name and nunber per pound of each kind of
233 restricted noxi ous weed seed.

234 (x) The nane and address, or the registered code
235 nunber, of the person who | abel ed the seed, or who sells, offers

236 or exposes the seed for sale within this state.
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(xi) In addition to the above | abel requirenents,

the conm ssioner nmay, by requlation, require certain additional

information * * * for the |abel.
(b) For vegetable seed in containers of * * * nore than

one (1) pound:

(i) Nanme of kind and variety of seed.

(ii) Net weight.

(iii) Lot nunber or other identification.

(iv) Percentage of germ nation, exclusive of hard
seed.

(v) Percentage of hard seed, if present.

(vi) Calendar nonth and year the test was
conpl eted to determ ne such percentages.

(vii) The nane and address, or the registered code
nunber, of the person who | abel ed the seed, or who sells, offers
or exposes the seed for sale within this state.

(viii) For seeds which germ nate |less than
standards prescribed under rules and regulations * * * the words
"bel ow standard” in not |ess than 8-point type nust be witten or

printed on face of tag in addition to other information required.

(c) For vegetable seed in containers of one (1) pound

or | ess:

(i) Nanme of kind and variety.

(ii) The name and address, or the registered code
nunber, of the person who | abel ed the seed, or who sells, offers
or exposes the seed for sale within this state.

(iii) For seed which germnate |ess than the
standards * * * prescribed for such seed under rules and
regulations * * * the follow ng additional information nust be
shown:

1. Percentage of germ nation, exclusive of

hard seed.
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2. Percentage of hard seed, if present.

|«

Cal endar nonth and year the test was
conpl eted to determ ne such percentage.
4. The words "bel ow standard” in not | ess

t han 8- point type.

(d) For flower seed:.

Fl ower seed shall be |abeled to conply with rules and
regul ati ons promul gated under this article.

(e) For tree and shrub seed.

Tree and shrub seed shall be labeled to conply with the
rul es and regul ati ons pronul gated under this article.

(f) For treated seed.

Al seed treated * * * shall be |abeled to conply with
the rules and regul ations pronul gated under this article.

(2) The | abeler shall keep records of the yvear of production

and bl endi ng conponents of all agricultural or vegetable seed in

each lot labeled, distributed or offered for sale within the

st at e. Upon request the records of each |ot of seed shall be nade

available to the purchaser of such lots either through i nformation

on the |label, the container or other neans that may be required by

requlation to provide the information requested in a tinmely

manner .

SECTION 3. Section 69-3-7, Mssissippi Code of 1972, is
amended as fol |l ows: [ BD2]

69-3-7. (1) Each person handling seed * * * shall keep for
a period of two (2) years a conplete seed record of agricultural
vegetable, flower, or tree and shrub seeds handl ed.

(2) The records shall include the information for seed
records as defined in * * * Section 69-3-1.

(3) The comm ssioner or his duly authorized agents shal
have the right to inspect such records for the purpose of the
effective admnistration of this article.

SECTION 4. Section 69-3-19, M ssissippi Code of 1972, is
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amended as foll ows:

69-3-19. (1) It shall be the duty of the Comm ssioner of
Agriculture and Comrerce, acting either directly or through his
duly aut horized agents:

(a) To sample, inspect, nmake anal yses of and test
agricultural, vegetable, flower, * * * tree and shrub seeds, and
transgeni ¢ seeds, transported, held in storage, sold, offered for
sal e or exposed for sale, or distributed within this state for
seedi ng purposes, at such tine and place, and to the extent as he
may deem necessary to determ ne whether the seeds are in
conpliance wwth * * * this article, and to notify pronptly the
person who transported, distributed, possessed, sold, offered or
exposed the seed for sale, of any violation. Such test results
shall be sufficient to be used by the Mssissippi * * * Departnent

of Transportation to determ ne whether or not seed so tested neets

the * * * requirenents of the Departnent of Transportation as set

out inits contract specifications. No further testing shall be

required unless the * * * Departnment of Transportation determ nes
that nore than nine (9) nonths has el apsed, exclusive of the

cal endar nonth in which the test was conpl eted, between the

germ nation test data and the tinme of planting, or if by visual

i nspection the * * * Departnent of Transportation determ nes that

the seed was inproperly stored or handled prior to planting.

(b) To prescribe and adopt reasonable rules and
regul ati ons governi ng the methods of sanpling, inspecting, making
anal ysis tests and exam nations of agricultural, vegetable, flower
and tree and shrub seeds, including standards, and the tol erances
to be followed in the adm nistration of this article, and any
ot her reasonable rules and regul ati ons as nmay be necessary to
secure efficient enforcenment of this article.

(c) To adopt and publish prohibited and restricted

noxi ous weed seed lists.

(d) To publish list of kinds of seeds known and
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recogni zed to contain firm seeds.

* * %

(2) * * * For the purpose of carrying out * * * this
article, the comm ssioner individually or through his designated
agents is authorized:

(a) To enter upon any public or private prem ses where
agricultural, vegetable, flower, or tree and shrub seeds are sold,
of fered or exposed for sale or distribution, during regular
busi ness hours in order to have access to seeds or records subject
to this article and the rules and regulations * * * and to take
sanpl es of seed or copies of records in conformty therewith; and

(b) To establish, maintain and support a state seed
testing | aboratory with such facilities and personnel as my be
deened necessary. The | aboratory shall be |located at M ssissipp
State University of Agriculture and Applied Science. Such seed
| aboratory and equi pnent shall be in cooperation with M ssissipp
State University of Agriculture and Applied Science and under the

supervision of the Director of the Bureau of Plant Industry, who

shall be the state seed anal yst; and

(c) To provide that any person, firmor corporation in
this state shall have the privilege of submitting service seed
sanples for test to the state seed testing | aboratory, subject to
the charges as specified in the rules and regulations * * *, Any
person receiving a statenment for seed analysis which is not paid
in ninety (90) days will be in violation of this article. Any
resident farmer may have one (1) sanple of each kind tested free
in any cal endar year. A signed request by a farmer or individual
must acconpany the sanple when it is sent in by a dealer;
ot herwi se, the sanple will be recorded and charges for anal ysis
wll be made to the dealer. Oficial seed sanples drawn by
i nspectors in the enforcenent of * * * this article shall have
first priority for testing in the state seed testing |aboratory.

The state seed anal yst shall not be obligated to analyze

S. B. No. 2925
00\ SS02\ R381. 1
PAGE 11



369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396
397
398
399
400
401

uncl eaned, unprocessed, and other tinme-consun ng sanpl es which
obvi ously do not neet seed | aw requirenents, except as tinme and
facilities will permt; and
(d) To publish, in his discretion, the results of
anal yses, tests, exam nations, field trials and investigations of
any seed sanpled under this article, together with any information
he may deem advi sabl e; and
(e) To issue and enforce a witten or printed "stop
sal e" or "seizure" order to the owner or custodian of any |ot of
agricultural, vegetable, flower, or tree and shrub seeds which the
conmmi ssioner or his authorized agent finds is in violation
of * * * this article or the rules and regulations * * *
which * * * shall prohibit further sale or novenent of such seed
until the officer has evidence that the | aw has been conplied with
and a witten rel ease has been issued to the owner or custodi an of
the seed * * *: and
(f) To issue and enforce a "stop sale" or "seizure"
order with respect to a particular variety of agricultural,
vegetable, flower or tree and shrub seeds if the producer or
di stributor of such variety is found to have violated * * * this
article or the rules and regulations * * * with respect to the
particul ar variety, which * * * shall remain in effect until the
producer or distributor is in conpliance with the |aw and has
taken any action required by the comm ssioner to correct the
effect of the violation in the marketplace; and
(g) To cooperate with the United States Departnent of
Agriculture in seed | aw enforcenent.
(3) This section shall stand repealed on July 1, 2002.
SECTION 5. The followi ng shall be codified as Section
69- 3- 20, M ssi ssi ppi Code of 1972:
69-3-20. (1) The comm ssioner shall appoint an arbitration
council conposed of six (6) nmenbers to hear and deci de each

conplaint. The Director of the M ssissippi Agricultural and
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Forestry Experinent Station, the Director of the M ssissipp
Cooperative Extension Service, the President of the M ssissipp
Seedsnen' s Association, the President of the M ssissippi Farm

Bur eau Federation, and the Alcorn State University Divisional
Director of Agriculture and Applied Sciences shall supply to the
commi ssioner a list of four (4) candidates fromtheir respective
organi zations. The comm ssioner shall choose one (1) candi date
fromeach organi zation's list in selecting a council to hear each
conplaint. On or before January 1 of each year the respective
recommendi ng organi zations shall submt nenber recommendations if
they want to make changes fromtheir previous recomrendati ons.
The conmm ssioner, or his designee, shall be a nmenber of and serve
as chairman of the council and he nay appoint a secretary for the
council. It shall be the duty of the chairman to call the counci
into session to conduct all neetings and deliberations and to
direct all other activities of the council. It shall be the duty
of the secretary to keep accurate and correct records of al

nmeeti ngs and deli berations and perform such other duties for the
council as directed by the chairman. The comm ssi oner shal
prescri be and adopt reasonable rules and regul ati ons governing the
arbitration process to include conditions and circunstances
associated with seed to which arbitration is applicable.

(2) The purpose of the arbitration council is to assist
consuners and seedsnen in determning the validity of conplaints
made by consumers agai nst seedsnen and recomrend cost danages
resulting fromfailure of the seed to properly performor produce,
whet her related to specific representations on the |abel or the
| abel ing, other information on the seed container or conditions
attributed to the quality of the seed.

(3) (a) When the departnent refers a conplaint nade by a
consuner agai nst a seedsman to the arbitration council, the
council shall nake a full and conplete investigation of the

matters conpl ai ned of, and at the conclusion of the investigation,
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report its findings and make its recommendati ons of cost damages
and file themwth the departnent. Council findings and
recommendati ons may be adm ssible as evidence in a court of |aw
When a conpl aint involving transgenic seeds is filed for
arbitration, the seedsman shall furnish the conm ssioner the

t echnol ogy and procedures necessary to conduct any test to
determ ne whether the seeds will performas represented by the
seedsman.

(b) In conducting its investigation the arbitration
council or any nenber or nenbers shall be authorized to exam ne
t he consunmer on his farm ng operation of which he conplains; to
exam ne the seedsman on his packagi ng, |abeling and selling
operation of the seed alleged to be faulty; to conduct an
appropriate test of a representative sanple of the alleged faulty
seed through the facilities of the state and under the supervision
of the departnment when such action is deened to be necessary; and
to hold informal hearings at a tinme and pl ace designated by the
chai rman upon reasonabl e notice to the consuner and the seedsnan.

(c) Any investigation made by |ess than the entire
menber ship of the council shall be nmade by authority of a witten
directive by the chairman and the investigation shall be
sumarized in witing and considered by the council inits
findings and in making its recommendati ons.

(d) If the council holds an informal hearing to all ow
each party an opportunity to present their side of the dispute,
attorneys may be present at the hearings to confer with their
clients. However, no attorney may participate directly in the
pr oceedi ngs.

(4 A nmjority of the six-nenber council shall constitute a
guorum and action by a majority of a quorum shall be the official
act of the council.

(5) The conm ssioner nmay issue subpoenas to require the

attendance of wi tnesses and the production of docunents. Any
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court of general jurisdiction in this state may enforce conpliance
wi th such subpoenas.

(6) The deliberations of the council at which the nerits of
a seed arbitration claimare under consideration shall not be
subj ect to Section 25-41-1 et seq.

(7) The nenbers of the council shall receive no conpensation
for the performance of their duties but shall be reinbursed for
travel expenses in the nmanner and anount provided in Section
25-3-41, M ssissippi Code of 1972.

(8 Inlieu of a hearing by the council, informal hearings
for arbitration may be conducted by an independent arbitrator
appoi nted by the comm ssioner. The consuner filing a conplaint or
t he seedsnen naned in the conplaint may request arbitration by an
i ndependent arbitrator. Wen a request is made, both parties
shall be notified and consent to arbitration by an i ndependent
arbitrator. The comm ssioner shall appoint the arbitrator froma
list of six (6) persons who shall be qualified to conduct
arbitration proceedings. The comm ssioner shall publish the lists
of qualified arbitrations every other year. The arbitrator
appoi nted by the comm ssioner shall conduct all proceedi ngs and
heari ngs as provided in Section 69-3-20 and applicable rules and
regul ations and shall report the findings and recommendations to
t he commi ssi oner.

SECTION 6. The followi ng shall be codified as Section
69- 3- 22, M ssi ssi ppi Code of 1972:

69-3-22. (1) As a prerequisite to filing a cause of action
in court against a seedsman, a consunmer who is damaged by the
failure of agricultural, vegetable, flower or forest tree seed to
properly produce or perform as represented by the | abel or
| abel i ng whether related to specific representations on the | abel,
other information on the seed container or conditions attributed
to the quality of the seed, shall nake a sworn conpl ai nt agai nst

such seedsman al | egi ng danages sustai ned. The conplaint shall be
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501 acconpani ed by docunentation froma recogni zed prof essi onal

502 verifying that there is a connection between the seed and the

503 performance or production problem The conplaint shall be filed
504 wth the departnent and the departnent shall send a copy of the
505 conplaint to the seedsman by certified mail, within such tinme as
506 to permt inspection of the crops, plants or trees by the seed
507 arbitration council or its representatives and by the seedsman
508 from whomthe seed was purchased.

509 (2) Language setting forth the requirenent for filing and
510 serving the conplaint shall be legibly typed or printed on the
511 seed packages or the analysis | abel attached to the package

512 containing such seed at the tinme of purchase by the consumer as
513 follows:

514 "NOTICE: As a prerequisite to maintaining a |egal action
515 based upon the failure of seed to which this |abel is attached to
516 properly produce or perform as represented by the | abel or

517 | abeling, a consuner shall file a sworn conplaint with the

518 Commi ssioner of Agriculture and Comrerce within such tinme as to
519 permt inspection of the crops, plants or trees."”

520 | f | anguage setting forth the requirenent is not so placed on
521 the seed package or analysis label, the filing and serving of a
522 conplaint under this section is not required.

523 (3) Afiling fee of Two Hundred Fifty Dol lars ($250.00)

524 shall be paid to the departnent with each conplaint filed. The
525 fee shall be recovered fromthe deal er upon the recomrendati on of
526 the arbitration council.

527 (4) Wthin fifteen (15) days after receipt of a copy of the
528 conplaint, the seedsman shall file with the departnment his answer
529 to the conplaint and serve a copy of the answer on the consuner by
530 certified mail.

531 (5) The department shall refer the conplaint and the answer
532 to the council for investigation, findings and recommendati ons on

533 the matters set out in the conplaint. Upon receipt of the
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findings and recomendati ons of the council, the departnment shal
transmt themto the consunmer by certified mail.

(6) The consuner and seedsnman shall give witten notice to
t he departnent of the acceptance or rejection of the council's
recommended ternms of settlenent within thirty (30) cal endar days
fromthe date the recommended terns of settlenent are issued by
the arbitration council.

SECTION 7. Section 69-3-25, M ssissippi Code of 1972, is
amended as foll ows:

69-3-25. Any person violating this article or the rules and

requlations is quilty of a nm sdeneanor and, upon conviction, shal

be punished by a fine of not less than One Hundred Dol l ars

($100.00) and not nore than Five Hundred Dol lars ($500.00).

SECTION 8. The followi ng section shall be codified as
Section 69-3-29, Mssissippi Code of 1972:

69-3-29. (1) Wien a witten conplaint is made agai nst a
person for violation of this article, or any of the rules or
regul ati ons, the conmm ssioner, or his designee, shall conduct a
full evidentiary hearing. The conplaint shall be in witing and
shall be filed in the office of the departnment. The comm ssioner
shal |l serve the accused with a copy of the conplaint and a sumons
by any of the nethods set forth in Rule 4 of the M ssissippi Rules
of Civil Procedure or by certified mail. Wthin thirty (30) days
after receipt of the summons and a copy of the conplaint, the
accused shall file a witten answer with the departnent. Upon
recei pt of the witten answer of the accused, the matter shall be
set for hearing before the comm ssioner within a reasonable tine.

If the accused fails to file an answer within the thirty (30)
days, the conm ssioner nmay enter an order by default against the
accused. The conm ssioner nay issue subpoenas to require the
attendance of w tnesses and the production of docunents.
Compliance with the subpoenas may be enforced by any court of

general jurisdiction in this state. The testinony of w tnesses
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shal |l be upon oath or affirmation, and they shall be subject to
cross-exam nation. The proceedings shall be recorded. |If the
conmmi ssi oner determ nes that the conplaint |acks nerit, he may
dismiss sanme. |If he finds that there is substantial evidence
showi ng that a violation has occurred, he may inpose any or all of
the follow ng penalties upon the accused: (a) levy a civil
penalty in the anount of no nore than Five Thousand Dol | ars
($5,000.00) for each violation; (b) revoke or suspend any |icense
or permt issued to the accused under the terns of this article;
(c) issue a stop sale order; (d) require the accused to rel abel a
| ot of seed that he is offering or exposing for sale which is not
| abel ed in accordance with this article; or (e) seize any |ot of
seed that is not in conpliance with this article and destroy, sel
or otherw se dispose of the seed and apply the proceeds of the
sale to the costs and civil penalties levied with the bal ance to
be paid to the accused. The decision of the comm ssioner, or his
desi gnee, shall be in witing, and it shall be delivered to the
accused by certified mail.

(2) Either the accused or the departnment nay appeal the
deci sion of the conm ssioner to the circuit court of the county of
resi dence of the accused or, if the accused is a nonresident of
the State of Mssissippi, to the Grcuit Court of the First
Judicial District of H nds County, M ssissippi. The appellant
shal |l have the record transcribed and file it with the circuit
court. The appeal shall otherw se be governed by all applicable
laws and rules affecting appeals to circuit court. |If no appeal
is perfected within the required time, the decision of the
conmi ssi oner shall then become final.

(3) The decision of the circuit court may then be appeal ed
by either party to the M ssissippi Suprene Court in accordance
with the existing law and rul es affecting such appeal s.

(4) Wen any violation of this article, or the rules and

regul ati ons occurs, or is about to occur, that presents a clear
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and present danger to the public health, safety or welfare
requiring inmediate action, any of the departnent's field

i nspectors, and any other persons authorized by the comm ssioner
may i ssue an order to be effective immedi ately before notice and a
hearing that inposes any or all of the follow ng penalties against
the accused: (a) issue a stop sale order; (b) require the accused
to relabel a lot of seed that he is offering or exposing for sale
and which is not |abeled in accordance with this article; or (c)
seize any lot of seed that is not in conpliance with this article
and destroy, sell or otherw se di spose of the seed and apply the
proceeds of the sale to the cost and any civil penalties |evied
with the balance to be paid to the accused. The order shall be
served upon the accused in the sanme nanner that the summons and
conpl aint may be served upon him The accused shall then have
thirty (30) days after service of the order upon himwthin which
to request an informal adm nistrative review before the Director
of the Bureau of Plant Industry in the departnent, or his

desi gnee, who shall act as reviewing officer. |If the accused
makes a tinely request, the reviewng officer shall conduct an
informal adm nistrative reviewwthin ten (10) days after the
request is made. |If the accused does not request an infornal

adm nistrative reviewwithin the thirty (30) days, then he will be
deened to have waived his right to the review. At the infornma
adm ni strative review, subpoena power shall not be avail abl e,

Wi t nesses shall not be sworn nor be subject to cross-exam nation
and there shall be no court reporter or record nade of the
proceedi ngs. Each party may present its case in the form of
docunents, oral statenents or any other nethod. The rules of

evi dence shall not apply. The reviewing officer's decision shal
be in witing, and it shall be delivered to the parties by
certified mil. |If either party is aggrieved by the order of the
reviewi ng officer, he nmay appeal to the conm ssioner for a ful

evidentiary hearing in accordance with the procedures in
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subsection (1) of this section, except that there shall be no
requirenent for a witten conplaint or answer to be filed by the
parties. The appeal shall be perfected by filing a notice of
appeal with the comm ssioner within thirty (30) days after the
order of the reviewing officer is served on the appealing party.
The hearing before the conm ssioner, or his designee, shall be
held within a reasonable tine after the appeal has been perfected.

Failure to perfect an appeal within the allotted tinme shall be
deened a wai ver of such right.

(5) The procedures described herein shall not apply to seed
arbitration clainms which are described in Section 69-3-19, as such
clainms shall be governed by the procedures set forth in that
stat ute.

SECTION 9. Section 25-41-3, M ssissippi Code of 1972, is
anended as foll ows: [ BD3]

25-41-3. For purposes of this chapter, the follow ng words
shal | have the neaning ascribed herein, to wt:

(a) "Public body" neans: (i) any executive or
adm ni strative board, comm ssion, authority, council, departnment,
agency, bureau or any other policynmaking entity, or conmmttee
thereof, of the State of M ssissippi, or any political subdivision
or municipal corporation of the state, whether such entity be
created by statute or executive order, which is supported wholly
or in part by public funds or expends public funds, and (ii) any
standing, interimor special commttee of the M ssissipp
Legi slature. There shall be exenpted fromthe provisions of this
chapter the judiciary, including all jury deliberations, public
and private hospital staffs, public and private hospital boards
and commttees thereof, |aw enforcenent officials, the mlitary,
the State Probation and Parol e Board, the Wrkers' Conpensation
Comm ssion, |egislative subconmttees and | egi sl ative conference

commttees, the arbitration council established in Section 69-3-19

and |icense revocation, suspension and disciplinary proceedi ngs
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hel d by the M ssissippi State Board of Dental Exam ners.

(b) "Meeting" neans an assenbl age of nenbers of a
public body at which official acts may be taken upon a nmatter over
whi ch the public body has supervision, control, jurisdiction or
advi sory power.

SECTI ON 10. This act shall take effect and be in force from
and after July 1, 2000.
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