M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: M nor To: Education; Judiciary

SENATE BI LL NO. 2920

AN ACT TO AMEND THE SCHOOL EMPLOYMENT PROCEDURES LAW OF 1977,
TO AMEND SECTI ON 37-9-101, M SSI SSI PPl CODE OF 1972, TO REQUI RE
ALL DECI SI ONS OF NONREEMPLOYMENT OF SCHOOL EMPLOYEES TO BE BASED
ON GOOD CAUSE W TH RESPECT TO EMPLOYMENT; TO AMEND SECTI ON
37-9-103, M SSI SSI PPl CODE OF 1972, TO PROVI DE THAT THE SCHOOL
EMPLOYMENT PROCEDURES LAW SHALL APPLY TO ALL PERSONNEL EMPLOYED BY
A SCHOOL DI STRI CT; TO AMEND SECTI ON 37-9-105, M SSI SSI PPl CODE OF
1972, TO REQUI RE THE WRI TTEN NOTI CE OF A PROPCSED NONRENEWAL TO
STATE THE SPECI FI C REASONS FOR NONRENEWAL AND TO | NCLUDE A LI ST OF
10 W TNESSES AND EVI DENCE; TO AMEND SECTI ON 37-9-109, M SSI SSI PPI
11 CODE OF 1972, TO PRESCRI BE THE RI GHTS OF EMPLOYEES AT HEARI NGS; TO
12 AVEND SECTION 37-9-111, M SSISSI PPI CODE OF 1972, T O PROVI DE FOR
13 THE APPO NTMENT OF A HEARI NG OFFI CER AT ANY SUCH HEARI NG ON THE
14 NONREEMPLOYMENT OF A SCHOOL EMPLOYEE, TO PROVI DE FOR THE
15 PRESENTATI ON OF EVI DENCE AT THE HEARI NG, AND TO PRESCRI BE THE
16 BURDEN OF PROCF AT THE HEARI NG FOR UPHOLDI NG THE PROPCSED
17 NONREEMPLOYMENT; TO AMEND SECTI ON 37-9-113, M SSI SSI PPl CODE OF
18 1972, TO ESTABLI SH THE STANDARD OF JUDI Cl AL REVI EW OF THE SCHOOL
19 BOARD ACTI ON ON APPEAL I N SUCH CASES; AND FOR RELATED PURPOSES.

OCO~NOUITARWNE

20 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
21 SECTION 1. Section 37-9-101, M ssissippi Code of 1972, is
22 amended as foll ows: [ M31]

23 37-9-101. Sections 37-9-101 through 37-9-113 shall be known
24 as and cited as the "School Enploynment Procedures Law of 1977."

25 It is the intent of the legislature to: provide procedural

26 and substantive due process of |law for nonreenpl oynent and to

27 require that all decisions of nonreenpl oynent be based upon just

28 cause with respect to enploynent in the school district; establish

29 procedures for providing public school enployees with notice of
30 the reasons for not offering an enpl oyee a renewal of his
31 contract, to provide an opportunity for the enpl oyee to present

32 matters in extenuation or excul pation and to provide the enpl oyee

33 with an opportunity for a hearing in order to enable the board to

34 determ ne whether the reconmendati on of nonenpl oynent is a proper
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enpl oynment deci sion and not contrary to law, and not to establish
a systemof tenure * * *,

SECTION 2. Section 37-9-103, M ssissippi Code of 1972, is
amended as foll ows: [ M52]

37-9-103. As used in Sections 37-9-101 through 37-9-113 the
word "enpl oyee" shall include any teacher, principal,
superintendent elected by a board of trustees or other * * *
per sonnel enpl oyed by any public school district of this
state * * *,

SECTION 3. Section 37-9-105, M ssissippi Code of 1972, is
anended as foll ows: [ M53]

37-9-105. In the event that a recommendation is nade by the

superintendent of a school district not to offer an enpl oyee a

renewal contract for a successive year, witten notice of the

proposed nonrenewal stating the specific reasons for the proposed

nonrenewal and including a list of witnesses and/or docunentary

evi dence substantiating such reasons shall be given within seven

(7) days of the date when the recomendation to reenpl oy would
have been made under * * * Sections 37-9-15 and 37-9-17, * * * but
in any event, no later than the follow ng:

(a) |If the enployee is a superintendent, the school
district shall give notice of nonreenpl oynment on or before
February 1;

(b) If the enployee is a principal, the school district
shal | give notice of nonreenpl oynent on or before March 1;

(c) |If the enployee is a teacher or other professional
educator, the school district shall give notice of nonreenpl oynent
on or before April 8.

* ok

SECTION 4. Section 37-9-109, M ssissippi Code of 1972, is
anended as foll ows: [ M34]

37-9-109. An enployee who has received notice under Section
37-9-105, upon witten request, shall be entitled to:

(a) Witten notice of the specific reasons for
nonr eenpl oynment, together with a summary of the factual basis

therefor, a list of witnesses, and a copy of any and al

docunentary evi dence substantiating such reasons, which notice

S. B. No. 2920
00\ SSO1\ R1115
PAGE 2



72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104

shall be given at least ten (10) days prior to any hearing;
(b) An opportunity for a hearing at which to present
matters relevant to the reasons given for the proposed

nonr eenpl oynent and at which the decision will be based solely

upon the evidence presented specifically addressing the reasons

presented in the notice nmade under Section 37-9-105, and any

reasons alleged by the enpl oyee to be the reason for
nonr eenpl oynent ;
(c) Receive a fair and inpartial hearing before the

board or hearing officer;

(d) Be represented by |legal counsel or a representative

of the enployee's choosing, at his own expense.

| f the enpl oyee does not request a hearing, the decision
of the board with regard to the reenpl oynment of the enpl oyee shal
be final.

SECTION 5. Section 37-9-111, M ssissippi Code of 1972, is
anended as foll ows: [ M55]

37-9-111. (1) The school board, upon request for a hearing
froman enpl oyee under the terns of Sections 37-9-101 through
37-9-113, shall set the tinme, place and date of such hearing and
notify the enployee in witing of sane. The date shall be set not
sooner than five (5) days nor later than thirty (30) days fromthe
date of the request, unless otherw se agreed. The hearing may be
hel d before the board or before a hearing officer appointed for
such purpose by the board, either fromanong its own
menbership * * * or sonme other qualified and inpartial person who

is not an enpl oyee, school board nenmber or school board attorney

of a public school district.

(2) The enployee shall be afforded an opportunity to present
matters at the hearing relevant to the reasons given for the
proposed nonreenpl oynent * * * and to the reasons the enpl oyee

all eges to be the reasons for nonreenploynent. The enpl oyee al so

shall be afforded an opportunity to be represented by counsel or a

S. B. No. 2920
00\ SSO1\ R1115
PAGE 3



105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137

representative of the enployee's choice at such a hearing. Such

heari ng shall be conducted in such a manner as to afford the
enpl oyee a fair and reasonabl e opportunity to present w tnesses
and ot her evidence pertinent to the issues in his behalf and to
Cross-exam ne W tnesses agai nst the enpl oyee. * * *

(3) The board shall cause to be nmade stenographic notes of
the proceedings. |In the event of a judicial appeal of the board's
decision, the entire expense of the transcript and notes shall be
assessed as court costs.

(4) The board shall review the matters presented before it,
or, if the hearing is conducted by a hearing officer, the record
of the proceedi ngs and, based solely thereon, conclude whether the
proposed nonreenploynent * * * is a proper enploynent decision,

for just cause and based solely upon the evidence presented

specifically addressing the reasons presented in the notice nade

under Section 37-9-105. The board shall notify the enployee in

witing of its final decision and reasons therefor. Such
notification shall be within thirty (30) days of the concl usion of
the hearing if the hearing is conducted by a hearing officer and
within ten (10) days of the conclusion of the hearing if the
hearing is initially conducted by the board. If the matter is
heard before a hearing officer, the board shall also grant the
enpl oyee the opportunity to appear before the board to present a
statenent in his own behalf, either in person or by his attorney,
prior to a final decision by the board.

(5) In conducting a hearing, the board or hearing officer
shall not be bound by common | aw or by statutory rules of evidence
or by technical or formal rules of procedure except as provided in
Sections 37-9-101 through 37-9-113, but nmay conduct such hearing
in such manner as best to ascertain the rights of the
parties; * * * however, hearsay evidence, if admtted, shall not
be the sole basis for the determnation of facts by the board or

hearing officer. The burden of proof shall be on the enployer to
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provi de evidence to substantiate the specific reasons for

nonr eenpl oynent presented in the notice nade under Section

37-9-105.

(6) In the event the decision of the school board is in
favor of the enpl oyee, the board shall have the authority to order
the execution of a contract with the enpl oyee for an additional
period of one (1) year.

(7) For purposes of conducting hearings under Sections
37-9-101 through 37-9-113, the board or hearing officer shall have
the authority to i ssue subpoenas for wi tnesses and to conpel their
attendance and the giving of evidence. Any expense connected
therewith shall be borne by the party requesting the subpoenas,
whi ch shall include an appearance fee for each w tness so
subpoenaed not inconsistent with state | aws governing paynents to
witnesses. In the event it is necessary to enforce or to quash a
subpoena i ssued to conpel the attendance of a wi tness, application
shall be made with the chancery court of the county where the
school board is |ocated.

SECTION 6. Section 37-9-113, M ssissippi Code of 1972, is
anended as foll ows: [ M56]

37-9-113. (1) Any enployee aggrieved by a final decision of

the school board is entitled to judicial review of the decision,

as * * * provided for in this section.

(2) An appeal may be taken by such enpl oyee to the chancery
court of the judicial district in which the school district is
| ocated, by filing a petition with the clerk of that court and
executing and filing bond payable to the school board with
sufficient sureties, in the penalty of not |ess than two hundred
dol | ars ($200.00), conditioned upon the paynent of all of the
costs of appeal, within twenty (20) days of the receipt of the
final decision of the board.

(3) The scope of review of the chancery court in such cases

shall be limted to a review of the record made before the schoo
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board or hearing officer to determne if the action of the school
board is unlawful for the reason that it was:

(a) Not supported by a preponderance of the evidence;

(b) Arbitrary or capricious; or
(c) In violation of sonme statutory or constitutiona
right of the enpl oyee.
* ok
(4) Any party aggrieved by action of the chancery court may
appeal to the Suprenme Court in the manner provided by | aw
SECTION 7. This act shall take effect and be in force from
and after July 1, 2000.
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