M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Hewes To: Educati on;
Appropriations

SENATE BI LL NO. 2902

1 AN ACT TO AMEND SECTI ON 37-7-301, M SSI SSI PPI CODE OF 1972,

2 TO AUTHORI ZE SCHOOL BOARDS OF ALL SCHOOL DI STRI CTS TO EXPEND FUNDS
3 FOR THE PURCHASE OF REVENUE-| NTERRUPTI ON | NSURANCE; TO AMEND

4 SECTION 31-7-13, M SSISSIPPI CODE OF 1972, TO EXEMPT THE PURCHASE
5 OF REVENUE- | NTERRUPTI ON | NSURANCE BY SCHOOL DI STRI CTS FROM THE

6 PUBLI C PURCHASI NG LAW5S; AND FOR RELATED PURPCSES.

7 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
8 SECTION 1. Section 37-7-301, M ssissippi Code of 1972, is

9 anended as foll ows: [ M51]

10 37-7-301. The school boards of all school districts shal

11 have the follow ng powers, authority and duties in addition to al
12 others inposed or granted by law, to wt:

13 (a) To organize and operate the schools of the district
14 and to make such division between the high school grades and

15 elenentary grades as, in their judgnment, will serve the best

16 interests of the school;

17 (b) To introduce public school nusic, art, manual

18 training and ot her special subjects into either the elenmentary or
19 high school grades, as the board shall deem proper;
20 (c) To be the custodians of real and personal school
21 property and to manage, control and care for sanme, both during the
22 school term and during vacati on;
23 (d) To have responsibility for the erection, repairing
24 and equi ppi ng of school facilities and the nmaki ng of necessary
25 school inprovenents;
26 (e) To suspend or to expel a pupil for m sconduct in
27 the school, upon school buses, on the road to and from school,
28 during recess or upon the school playgrounds, and to del egate such
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authority to the appropriate officials of the school district;

(f) To visit schools in the district, in their
di scretion, in a body for the purpose of determ ning what can be
done for the inprovenent of the school in a general way;

(g) To support, within reasonable Iimts, the
superintendent, adm nistrative superintendent, principal and
t eachers where necessary for the proper discipline of the school;

(h) To exclude fromthe schools students w th what
appears to be infectious or contagi ous di seases; provided,
however, such student may be allowed to return to school upon
presenting a certificate froma public health officer, duly
| i censed physician or nurse practitioner that the student is free
from such di sease;

(1) To require those vaccinations specified by the
State Health O ficer as provided in Section 41-23-37, M ssissipp
Code of 1972;

(j) To see that all necessary utilities and services
are provided in the schools at all tinmes when sanme are needed;

(k) To authorize the use of the school buildings and
grounds for the holding of public neetings and gatherings of the
peopl e under such regul ations as nmay be prescribed by said board;

(1) To prescribe and enforce rules and regul ati ons not
inconsistent with law or with the regulations of the State Board
of Education for their own governnent and for the governnent of
the schools, and to transact their business at regul ar and speci al
neetings called and held in the manner provided by | aw

(m To maintain and operate all of the schools under
their control for such length of time during the year as may be
required;

(n) To enforce in the schools the courses of study and
t he use of the textbooks prescribed by the proper authorities;

(o) To nmake orders directed to the superintendent of
school s or adm nistrative superintendent for the issuance of pay
certificates for |lawful purposes on any avail able funds of the
district and to have full control of the receipt, distribution,
al l otment and di sbursenment of all funds provided for the support

and operation of the schools of such school district whether such
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funds be derived fromstate appropriations, |ocal ad val oremtax
col l ections, or otherw se;

(p) To select all school district personnel in the
manner provided by law, and to provide for such enpl oyee fringe
benefit prograns, including accident reinbursenment plans, as may
be deenmed necessary and appropriate by the board;

(q) To provide athletic prograns and ot her school
activities and to regul ate the establishment and operation of such
prograns and activities;

(r) To join, in their discretion, any association of
school boards and ot her public school -rel ated organi zati ons, and
to pay fromlocal funds other than m ninum foundation funds, any
menber shi p dues;

(s) To expend | ocal school activity funds, or other
avai | abl e school district funds, other than m ni mum educati on
program funds, for the purposes prescribed under this paragraph.
"Activity funds" shall nean all funds received by school officials
in all school districts paid or collected to participate in any
school activity, such activity being part of the school program
and partially financed with public funds or supplenmented by public
funds. The term"activity funds" shall not include any funds
rai sed and/ or expended by any organi zation unless commngled in a
bank account with existing activity funds, regardl ess of whether
the funds were rai sed by school enployees or received by school
enpl oyees during school hours or using school facilities, and
regardl ess of whether a school enployee exercises influence over
t he expenditure or disposition of such funds. O ganizations shal
not be required to make any paynent to any school for the use of
any school facility if, in the discretion of the |ocal school
governi ng board, the organization's function shall be deened to be
beneficial to the official or extracurricular prograns of the
school. For the purposes of this provision, the term

"organi zation" shall not include any organi zati on subject to the
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control of the local school governing board. Activity funds may
only be expended for any necessary expenses or travel costs,
i ncl udi ng advances, incurred by students and their chaperons in
attending any in-state or out-of-state school -rel ated prograns,
conventions or sem nars and/or any comuodities, equipnent, travel
expenses, purchased services or school supplies which the | ocal
school governing board, in its discretion, shall deem benefici al
to the official or extracurricular prograns of the district,
i ncluding itens which may subsequently becone the personal
property of individuals, including yearbooks, athletic apparel,
book covers and trophies. Activity funds nay be used to pay
travel expenses of school district personnel. The |Iocal school
governing board shall be authorized and enpowered to pronul gate
rul es and regul ations specifically designating for what purposes
school activity funds may be expended. The |ocal school governing
board shall provide (a) that such school activity funds shall be
mai nt ai ned and expended by the principal of the school generating
the funds in individual bank accounts, or (b) that such school
activity funds shall be maintai ned and expended by the
superintendent of schools in a central depository approved by the
board. The | ocal school governing board shall provide that such
school activity funds be audited as part of the annual audit
required in Section 37-9-18. The State Auditor shall prescribe a
uni form system of accounting and financial reporting for al
school activity fund transacti ons;

(t) To contract, on a shared savings, |ease or
| ease- purchase basis, for energy efficiency services and/or
equi pnent as provided for in Section 31-7-14, not to exceed ten
(10) years;

(u) To maintain accounts and issue pay certificates on
school food service bank accounts;

(v) (i) To lease a school building froman individual,

partnership, nonprofit corporation or a private for-profit
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corporation for the use of such school district, and to expend
funds therefor as may be avail able from any nonm ni mum program
sources. The school board of the school district desiring to

| ease a school building shall declare by resolution that a need
exists for a school building and that the school district cannot
provi de the necessary funds to pay the cost or its proportionate
share of the cost of a school building required to neet the
present needs. The resolution so adopted by the school board
shal | be published once each week for three (3) consecutive weeks
in a newspaper having a general circulation in the school district
involved, with the first publication thereof to be nade not |ess
than thirty (30) days prior to the date upon which the school
board is to act on the question of |easing a school building. |If
no petition requesting an election is filed prior to such neeting
as hereinafter provided, then the school board nay, by resolution
spread upon its mnutes, proceed to | ease a school building. |If
at any time prior to said neeting a petition signed by not |ess
than twenty percent (20% or fifteen hundred (1500), whichever is
| ess, of the qualified electors of the school district involved
shall be filed with the school board requesting that an el ection
be call ed on the question, then the school board shall, not |ater
than the next regular neeting, adopt a resolution calling an

el ection to be held within such school district upon the question
of authorizing the school board to | ease a school building. Such
el ection shall be called and held, and notice thereof shall be
given, in the sane manner for el ections upon the questions of the
i ssuance of the bonds of school districts, and the results thereof
shall be certified to the school board. |If at least three-fifths
(3/5) of the qualified electors of the school district who voted
in such election shall vote in favor of the |easing of a school
bui | di ng, then the school board shall proceed to | ease a school
building. The termof the | ease contract shall not exceed twenty

(20) years, and the total cost of such | ease shall be either the
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anount of the | owest and best bid accepted by the school board
after advertisenment for bids or an anmpbunt not to exceed the
current fair market value of the | ease as deternm ned by the
averaging of at least two (2) appraisals by nmenbers of the
American Institute of Real Estate Appraisers or the Society of
Real Estate Appraisers. The term "school building” as used in
this item(v) shall be construed to nmean any buil ding or buildings
used for classroom purposes in connection with the operation of
school s and shall include the site therefor, necessary support
facilities, and the equi pnment thereof and appurtenances thereto
such as heating facilities, water supply, sewage di sposal,
| andscapi ng, wal ks, drives and playgrounds. The term"|ease" as
used in this item(v)(i) may include a | ease/purchase contract;
(i) If two (2) or nore school districts propose

to enter into a | ease contract jointly, then joint neetings of the
school boards having control may be held but no action taken shal
be bi nding on any such school district unless the question of
| easing a school building is approved in each participating school
di strict under the procedure herei nabove set forth in item (v)(i).
Al of the provisions of item(v)(i) regarding the term and
anount of the | ease contract shall apply to the school boards of
school districts acting jointly. Any |ease contract executed by
two (2) or nore school districts as joint |essees shall set out
t he amount of the aggregate |ease rental to be paid by each, which
may be agreed upon, but there shall be no right of occupancy by
any | essee unless the aggregate rental is paid as stipulated in
the | ease contract. Al rights of joint | essees under the | ease
contract shall be in proportion to the amount of |ease rental paid
by each;

(w) To enploy all noninstructional and noncertificated
enpl oyees and fix the duties and conpensati on of such personnel
deened necessary pursuant to the recomrendati on of the

superi ntendent of schools or the adm nistrative superintendent;
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(x) To enploy and fix the duties and conpensati on of
such | egal counsel as deened necessary;

(y) Subject to rules and regulations of the State Board
of Education, to purchase, own and operate trucks, vans and ot her
not or vehicles, which shall bear the proper identification
required by | aw,

(z) To expend funds for the paynent of substitute
teachers and to adopt reasonabl e regul ations for the enpl oynent
and conpensation of such substitute teachers;

(aa) To acquire in its own nanme by purchase all real
property which shall be necessary and desirable in connection with
the construction, renovation or inprovenent of any public school
buil ding or structure. |If the board shall be unable to agree with
t he owner of any such real property in connection with any such
project, the board shall have the power and authority to acquire
any such real property by condemati on proceedi ngs pursuant to
Section 11-27-1 et seq., Mssissippi Code of 1972, and for such
pur pose, the right of em nent domain is hereby conferred upon and
vested in said board. Provided further, that the | ocal school
board is authorized to grant an easenent for ingress and egress
over sixteenth section land or lieu |land in exchange for a simlar
easenent upon adjoi ning |and where the exchange of easenents
affords substantial benefit to the sixteenth section |and;
provi ded, however, the exchange nust be based upon val ues as
determ ned by a conpetent appraiser, with any differential in
val ue to be adjusted by cash paynment. Any easenent rights granted
over sixteenth section | and under such authority shall term nate
when the easenent ceases to be used for its stated purpose. No
si xteenth section or lieu land which is subject to an existing
| ease shall be burdened by any such easenent except by consent of
the | essee or unless the school district shall acquire the
unexpi red | easehold interest affected by the easenent;

(bb) To charge reasonable fees related to the
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educational prograns of the district, in the manner prescribed in
Section 37-7-335;

(cc) Subject to rules and regulations of the State
Board of Education, to purchase rel ocatabl e classroons for the use
of such school district, in the manner prescribed in Section
37-1-13;

(dd) Enter into contracts or agreenments with other
school districts, political subdivisions or governnental entities
to carry out one or nore of the powers or duties of the school
board, or to allow nore efficient utilization of Iimted resources
for providing services to the public;

(ee) To provide for in-service training for enpl oyees
of the district. Until June 30, 1994, the school boards may
designate two (2) days of the m ninmum school term as defined in
Section 37-19-1, for enployee in-service training for
i npl enentation of the new statew de testing system as devel oped by
the State Board of Education. Such designation shall be subject
to approval by the State Board of Education pursuant to uniform
rul es and regul ati ons;

(ff) The school boards of all school districts, as part
of their duties to prescribe the use of textbooks, may provide
that parents and | egal guardi ans shall be responsible for the
t ext books and for the conpensation to the school district for any
books which are not returned to the proper schools upon the
wi t hdrawal of their dependent child. |If a textbook is |ost or not
returned by any student who drops out of the public school
district, the parent or |egal guardian shall also conpensate the
school district for the fair market value of the textbooks;

(gg) To conduct fund-raising activities on behal f of
t he school district that the |ocal school board, inits
di scretion, deens appropriate or beneficial to the official or
extracurricul ar prograns of the district; provided that:

(i) Any proceeds of the fund-raising activities
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shall be treated as "activity funds" and shall be accounted for as
are other activity funds under this section; and

(i) Fund-raising activities conducted or
aut hori zed by the board for the sale of school pictures, the
rental of caps and gowns or the sale of graduation invitations for
whi ch the school board receives a conm ssion, rebate or fee shal
contain a disclosure statenent advising that a portion of the
proceeds of the sales or rentals shall be contributed to the
student activity fund;

(hh) To allow individual |essons for nusic, art and
other curriculumrelated activities for academ c credit or
nonacadem ¢ credit during school hours and using school equi pnent
and facilities, subject to uniformrules and regul ati ons adopt ed
by the school board;

(ii) To charge reasonable fees for participating in an
extracurricular activity for academ ¢ or nonacadem c credit for
necessary and requi red equi pnment such as safety equi pnent, band
instrunments and uni f or rs;

(jj) To conduct or participate in any fund-raising
activities on behalf of or in connection with a tax-exenpt
charitabl e organi zation

(kk) To exercise such powers as may be reasonably
necessary to carry out the provisions of this section; and

(I'l') To expend funds for the services of nonprofit arts
or gani zati ons or other such nonprofit organi zati ons who provide
performances or other services for the students of the school
district.

(mm__ To expend funds for the purchases of contracts for

revenue-interruption insurance.

SECTION 2. Section 31-7-13, M ssissippi Code of 1972, is
anended as fol |l ows: [ RDD2]
31-7-13. Al agencies and governing authorities shal

purchase their commodities and printing; contract for fire
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i nsurance, autonobile insurance, casualty insurance (other than
wor kers' conpensation) and liability insurance; contract for
garbage coll ection or disposal; contract for solid waste
col l ection or disposal; contract for sewage collection or
di sposal ; and contract for public construction as herein provided.
(a) Bidding procedure for purchases not over $1,500. 00.
Pur chases which do not involve an expenditure of nore than One
Thousand Fi ve Hundred Dol | ars ($1, 500.00), exclusive of freight or
shi ppi ng charges, may be nade w thout advertising or otherw se
requesting conpetitive bids. Provided, however, that nothing
contained in this paragraph (a) shall be construed to prohibit any
agency or governing authority from establishing procedures which
requi re conpetitive bids on purchases of One Thousand Fi ve Hundred
Dol I ars ($1, 500.00) or |ess.

(b) Bidding procedure for purchases over $1,500.00 but
not over $10,000.00. Purchases which involve an expenditure of
nore than One Thousand Five Hundred Dol |l ars ($1, 500.00) but not
nore than Ten Thousand Dol | ars ($10, 000.00), exclusive of freight
and shi ppi ng charges may be made fromthe | owest and best bi dder
wi t hout publishing or posting advertisenent for bids, provided at
| east two (2) conpetitive witten bids have been obtained. Any
governing authority purchasing commodities pursuant to this
par agraph (b) may authorize its purchasing agent, or his designee,
with regard to governing authorities other than counties, or its
purchase clerk, or his designee, with regard to counties, to
accept the |l owest and best conpetitive witten bid. Such
aut hori zation shall be nmade in witing by the governing authority
and shall be maintained on file in the primary office of the
agency and recorded in the official mnutes of the governing
authority, as appropriate. The purchasing agent or the purchase
clerk, or their designee, as the case may be, and not the
governing authority, shall be liable for any penalties and/or

damages as may be inposed by |law for any act or om ssion of the
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pur chasi ng agent or purchase clerk, or their designee,
constituting a violation of law in accepting any bid w thout
approval by the governing authority. The term"conpetitive
witten bid" shall mean a bid submtted on a bid form furni shed by
t he buyi ng agency or governing authority and signed by authorized
personnel representing the vendor, or a bid submtted on a
vendor's letterhead or identifiable bid formand signed by
aut hori zed personnel representing the vendor. Bids may be
submtted by facsimle, electronic mail or other generally
accepted nmethod of information distribution. Bids submtted by
el ectronic transm ssion shall not require the signature of the
vendor's representative unless required by agencies or governing
authorities.

(c) Bidding procedure for purchases over $10, 000. 00.
Pur chases whi ch invol ve an expenditure of nore than Ten Thousand
Dol I ars ($10, 000. 00), exclusive of freight and shipping charges
may be made fromthe | owest and best bidder after advertising for
conpetitive seal ed bids once each week for two (2) consecutive
weeks in a regul ar newspaper published in the county or
muni ci pality in which such agency or governing authority is
| ocated. The date as published for the bid opening shall not be
| ess than seven (7) working days after the |last published notice;
however, if the purchase involves a construction project in which
the estimated cost is in excess of Fifteen Thousand Dol | ars
(%15, 000. 00), such bids shall not be opened in less than fifteen
(15) working days after the last notice is published and the
notice for the purchase of such construction shall be published
once each week for two (2) consecutive weeks. The notice of
intention to let contracts or purchase equi pment shall state the
time and place at which bids shall be received, list the contracts
to be made or types of equi pnment or supplies to be purchased, and,
if all plans and/or specifications are not published, refer to the

pl ans and/or specifications on file. If all plans and/or
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specifications are published in the notification, then the plans
and/ or specifications may not be anended. |[If all plans and/or
specifications are not published in the notification, then
anmendnents to the plans/specifications, bid opening date, bid
opening tinme and place nay be made, provided that the agency or
governing authority maintains a list of all prospective bidders
who are known to have received a copy of the bid docunents and al
such prospective bidders are sent copies of all amendnents. This
notification of amendnents nmay be made via mail, facsimle,

el ectronic mail or other generally accepted nmethod of information
distribution. 1In all cases involving governing authorities,
before the notice shall be published or posted, the plans or
specifications for the construction or equipnment being sought
shall be filed with the clerk of the board of the governing
authority, and there remain. |If there is no newspaper published
in the county or municipality, then such notice shall be given by
posting same at the courthouse, or for municipalities at the city
hall, and at two (2) other public places in the county or
muni ci pality, and also by publication once each week for tw (2)
consecutive weeks in sone newspaper having a general circul ation
in the county or municipality in the above provided manner. On
the sane date that the notice is submtted to the newspaper for
publ i cation, the agency or governing authority involved shall nai
witten notice to the main office of the M ssissippi Contract
Procurenent Center that contains the same information as that in
t he published notice. 1In addition to these requirenents, agencies
shall maintain a vendor file and vendors of the equi pnment or
comodi ties being sought nay be mailed solicitations and
specifications, and a bid file shall be established which shal

i ndi cate those vendors to whom such solicitations and
specifications were mailed, and such file shall also contain such
information as is pertinent to the bid. Specifications pertinent

to such bidding shall be witten so as not to exclude conparable
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equi pnent of domestic manufacture. Provided, however, that should
valid justification be presented, the Departnent of Finance and
Adm ni stration or the board of a governing authority may approve a
request for specific equipnment necessary to performa specific
job. Provided further, that a registered professional engineer or
architect may wite specifications for a governing authority to
require a specific itemof equiprment available only fromlimted
sources or vendors when such specifications conformw th the rules
and regul ati ons pronul gated by an appropriate federal agency
regul ati ng such matters under the federal procurenent |aws.
Further, such justification, when placed on the m nutes of the
board of a governing authority, may serve as authority for that
governing authority to wite specifications to require a specific
item of equi pment needed to performa specific job. 1In addition
to these requirenments, fromand after July 1, 1990, vendors of
rel ocatabl e cl assroons and the specifications for the purchase of
such rel ocatabl e cl assroons published by |ocal school boards shal
neet all pertinent regulations of the State Board of Educati on,
i ncludi ng prior approval of such bid by the State Departnent of
Education. Nothing in this section shall prohibit any agency or
governing authority fromwiting specifications to include
life-cycle costing, total cost bids, extended warranties or
guar ant eed buy-back provisions, provided that such bid
requi renents shall be in conpliance with regul ati ons established
by the Department of Audit.

(d) Lowest and best bid decision procedure. (i)
Purchases may be nmade fromthe | owest and best bidder. 1In
determ ning the | owest and best bid, freight and shi ppi ng charges
shall be included. |[If any governing authority accepts a bid other
than the |l owest bid actually submtted, it shall place on its
m nutes detail ed cal cul ati ons and narrative sunmary show ng t hat
the accepted bid was determ ned to be the | owest and best bid,

i ncludi ng the dollar amount of the accepted bid and the dollar
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anount of the |owest bid. No agency or governing authority shal
accept a bid based on itens not included in the specifications.

(i) If the Iowest and best bid is not nore than
ten percent (10% above the anmount of funds allocated for a public
construction or renovation project, then the agency or governing
authority shall be permtted to negotiate with the | owest bi dder
in order to enter into a contract for an anount not to exceed the
funds al |l ocat ed.

(ii1) Wenever bids are solicited for a public
construction or renovation project and only one (1) bidis
recei ved, the agency or the governing authority may accept such
bidif the bid is opened, it is within the funds allocated for the
project, it is responsive to the solicitation and the contractor
is capable of performng the contract in accordance with the
solicitation.

(iv) No addendumto bid specifications for such
projects nay be issued by the agency or governing authority within
twel ve (12) hours of the time established by the agency or
governing authority for the recei pt of bids.

(e) Lease-purchase authorization. Any |ease-purchase
of equi pnment which an agency is not required to | ease-purchase
under the master |ease-purchase program pursuant to Section
31-7-10 and any | ease-purchase of equi pnment which a governing
authority elects to | ease-purchase may be acquired by a
| ease- purchase agreenent under this paragraph (e). Lease-purchase
financing may al so be obtained fromthe vendor or froma
third-party source after having solicited and obtained at | east
two (2) witten conpetitive bids, as defined in paragraph (b) of
this section, for such financing w thout advertising for such
bids. Solicitation for the bids for financing may occur before or
after acceptance of bids for the purchase of such equi pment or,
where no such bids for purchase are required, at any tinme before

the purchase thereof. No such | ease-purchase agreenent shall be
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for an annual rate of interest which is greater than the overal
maxi muminterest rate to maturity on general obligation
i ndebt edness perm tted under Section 75-17-101, and the term of
such | ease-purchase agreenent shall not exceed the useful |ife of
property covered thereby as determ ned according to the upper
limt of the asset depreciation range (ADR) guidelines for the
Class Life Asset Depreciation Range System established by the
I nternal Revenue Service pursuant to the United States Internal
Revenue Code and regul ations thereunder as in effect on Decenber
31, 1980, or conparabl e depreciation guidelines with respect to
any equi pnment not covered by ADR guidelines. Any |ease-purchase
agreenent entered into pursuant to this paragraph (e) may contain
any of the terns and conditions which a nmaster | ease-purchase
agreenent may contain under the provisions of Section 31-7-10(5),
and shall contain an annual allocation dependency cl ause
substantially simlar to that set forth in Section 31-7-10(8).
Each agency or governing authority entering into a | ease-purchase
transaction pursuant to this paragraph (e) shall maintain with
respect to each such | ease-purchase transaction the sane
information as required to be maintai ned by the Departnent of
Fi nance and Admi nistration pursuant to Section 31-7-10(13).
However, nothing contained in this section shall be construed to
permt agencies to acquire itenms of equipnment with a total
acquisition cost in the aggregate of |ess than Ten Thousand
Dol | ars ($10, 000.00) by a single |ease-purchase transaction. Al
equi pnent, and the purchase thereof by any | essor, acquired by
| ease- purchase under this paragraph and all | ease-purchase
paynents with respect thereto shall be exenpt fromall M ssissipp
sal es, use and ad valoremtaxes. Interest paid on any
| ease- purchase agreenent under this section shall be exenpt from
State of M ssissippi incone taxation.

(f) Alternate bid authorization. Wen necessary to

ensure ready availability of commodities for public works and the
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timely conpletion of public projects, no nore than two (2)
alternate bids may be accepted by a governing authority for
commodities. No purchases nmay be nade through use of such
alternate bids procedure unless the | owest and best bidder, for
reasons beyond his control, cannot deliver the conmodities
contained in his bid. In that event, purchases of such
commodities nmay be made fromone (1) of the bidders whose bid was
accepted as an alternate.

(g) Construction contract change authorization. 1In the
event a determnation is nmade by an agency or governing authority
after a construction contract is let that changes or nodifications
to the original contract are necessary or would better serve the
pur pose of the agency or the governing authority, such agency or
governing authority may, in its discretion, order such changes
pertaining to the construction that are necessary under the
circunstances w thout the necessity of further public bids;
provi ded that such change shall be made in a comrercially
reasonabl e manner and shall not be made to circunvent the public
purchasing statutes. 1In addition to any other authorized person,
the architect or engineer hired by an agency or governing
authority with respect to any public construction contract shal
have the authority, when granted by an agency or governing
authority, to authorize changes or nodifications to the original
contract w thout the necessity of prior approval of the agency or
governing authority when any such change or nodification is |ess
t han one percent (1% of the total contract anount. The agency or
governing authority may limt the nunber, manner or frequency of
such energency changes or nodifications.

(h) Petroleum purchase alternative. |In the event any
agency or governing authority shall have advertised for bids for
t he purchase of gas, diesel fuel, oils and other petrol eum
products and coal and no acceptabl e bids can be obtai ned, such

agency or governing authority is authorized and directed to enter
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into any negotiations necessary to secure the | owest and best
contract available for the purchase of such comobdities.

(i) Road construction petrol eum products price
adj ust ment cl ause aut horization. Any agency or governing
authority authorized to enter into contracts for the construction,
mai nt enance, surfacing or repair of highways, roads or streets,
may include in its bid proposal and contract docunents a price
adj ustment clause with relation to the cost to the contractor,

i ncl udi ng taxes, based upon an industry-w de cost index, of

pet rol eum products including asphalt used in the perfornance or
execution of the contract or in the production or manufacture of
materials for use in such performance. Such industry-w de i ndex
shal | be established and published nonthly by the State Departnent
of Transportation with a copy thereof to be mailed, upon request,
to the clerks of the governing authority of each municipality and
the clerks of each board of supervisors throughout the state. The
price adjustnment clause shall be based on the cost of such
petrol eum products only and shall not include any additional

profit or overhead as part of the adjustnent. The bid proposals
or document contract shall contain the basis and net hods of
adjusting unit prices for the change in the cost of such petrol eum
products.

(j) State agency energency purchase procedure. |If the
executive head of any agency of the state shall determ ne that an
energency exists in regard to the purchase of any commodities or
repair contracts, so that the delay incident to giving opportunity
for conpetitive bidding would be detrinmental to the interests of
the state, then the provisions herein for conpetitive bidding
shall not apply and the head of such agency shall be authorized to
make the purchase or repair. Total purchases so nade shall only
be for the purpose of neeting needs created by the energency
situation. In the event such executive head is responsible to an

agency board, at the neeting next follow ng the energency
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pur chase, docunentation of the purchase, including a description
of the commodity purchased, the purchase price thereof and the
nature of the emergency shall be presented to the board and pl aced
on the mnutes of the board of such agency. The head of such
agency shall, at the earliest possible date follow ng such
energency purchase, file with the Departnent of Finance and

Adm nistration (i) a statenent under oath certifying the
conditions and circunstances of the enmergency, and (ii) a
certified copy of the appropriate m nutes of the board of such
agency, if applicable.

(k) Governing authority emergency purchase procedure.
| f the governing authority, or the governing authority acting
through its designee, shall determ ne that an energency exists in
regard to the purchase of any comodities or repair contracts, so
that the delay incident to giving opportunity for conpetitive
bi ddi ng woul d be detrinmental to the interest of the governing
authority, then the provisions herein for conpetitive bidding
shal |l not apply and any officer or agent of such governing
authority having general or special authority therefor in making
such purchase or repair shall approve the bill presented therefor,
and he shall certify in witing thereon from whom such purchase
was made, or with whom such a repair contract was nmade. At the
board neeting next follow ng the energency purchase or repair
contract, docunentation of the purchase or repair contract,

i ncluding a description of the commodity purchased, the price

t hereof and the nature of the enmergency shall be presented to the
board and shall be placed on the m nutes of the board of such
governing authority.

(I') Hospital purchase or |ease authorization. The
commi ssioners or board of trustees of any hospital owned or owned
and operated separately or jointly by one or nore counties,
cities, towns, supervisors districts or election districts, or

conbi nati ons thereof, may contract with such | owest and best
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bi dder for the purchase or | ease of any commopdity under a contract
of purchase or | ease-purchase agreenent whose obligatory terns do
not exceed five (5) years. |In addition to the authority granted
herein, the conm ssioners or board of trustees are authorized to
enter into contracts for the | ease of equi pnent or services, or
both, which it considers necessary for the proper care of patients
if, inits opinion, it is not financially feasible to purchase the
necessary equi pment or services. Any such contract for the | ease
of equi pnment or services executed by the conm ssioners or board
shall not exceed a maxi num of five (5) years' duration and shal
i nclude a cancel |l ation clause based on unavailability of funds.
| f such cancellation clause is exercised, there shall be no
further liability on the part of the | essee.
(m Exceptions from bidding requirenents. Excepted
frombid requirenments are:
(i) Purchasing agreenents approved by departnent.
Pur chasi ng agreenents, contracts and nmaxi mum price regul ati ons
execut ed or approved by the Departnent of Finance and
Admi ni strati on.
(i1i) CQutside equipnment repairs. Repairs to
equi pnent, when such repairs are nmade by repair facilities in the
private sector; however, engines, transm ssions, rear axles and/or
ot her such conponents shall not be included in this exenption when
repl aced as a conplete unit instead of being repaired and the need
for such total conponent replacenent is known before di sassenbly
of the component; provided, however, that invoices identifying the
equi pnent, specific repairs nade, parts identified by nunber and
name, supplies used in such repairs, and the nunber of hours of
| abor and costs therefor shall be required for the paynent for
such repairs.
(ti1) In-house equi pnent repairs. Purchases of
parts for repairs to equipnment, when such repairs are made by

per sonnel of the agency or governing authority; however, entire
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assenbl i es, such as engines or transm ssions, shall not be
included in this exenption when the entire assenbly is being
repl aced i nstead of being repaired.

(iv) Raw gravel or dirt. Raw unprocessed deposits
of gravel or fill dirt which are to be renoved and transported by
t he purchaser

(v) Governnental equipnent auctions. Motor
vehi cl es or other equipnment purchased froma federal or state
agency or a governing authority at a public auction held for the
pur pose of disposing of such vehicles or other equipnment. Any
purchase by a governing authority under the exenption authorized
by this paragraph (v) shall require advance authorization spread
upon the mnutes of the governing authority to include the listing
of the itemor itens authorized to be purchased and the maxi num
bid authorized to be paid for each itemor itens.

(vi) Intergovernnental sales and transfers.
Purchases, sales, transfers or trades by governing authorities or
state agenci es when such purchases, sales, transfers or trades are
made by a private treaty agreenent or through neans of
negoti ation, fromany federal agency or authority, another
governing authority or state agency of the State of M ssissippi,
or any state agency of another state. Nothing in this section
shall permt such purchases through public auction except as
provided for in paragraph (v) of this section. It is the intent
of this section to allow governnental entities to dispose of
and/ or purchase commodities from other governnental entities at a
price that is agreed to by both parties. This shall allow for
purchases and/or sales at prices which may be determ ned to be
bel ow the market value if the selling entity determ nes that the
sal e at below market value is in the best interest of the
t axpayers of the state. Governing authorities shall place the
terms of the agreenent and any justification on the m nutes, and

state agencies shall obtain approval fromthe Departnent of
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Fi nance and Admi nistration, prior to releasing or taking
possession of the commodities.

(vii) Perishable supplies or food. Perishable
supplies or foods purchased for use in connection with hospitals,
t he school |unch prograns, honmenmaki ng progranms and for the feeding
of county or nunicipal prisoners.

(viii) Single source itens. Nonconpetitive itens
avai l able fromone (1) source only. In connection with the
pur chase of nonconpetitive itens only available fromone (1)
source, a certification of the conditions and circunstances
requiring the purchase shall be filed by the agency with the
Depart ment of Finance and Adm ni stration and by the governing
authority with the board of the governing authority. Upon receipt
of that certification the Departnent of Finance and Adm nistration
or the board of the governing authority, as the case may be, nmay,
in witing, authorize the purchase, which authority shall be noted
on the mnutes of the body at the next regular neeting thereafter.

In those situations, a governing authority is not required to
obtain the approval of the Departnent of Finance and
Admi ni strati on.

(i1 x) Waste disposal facility construction
contracts. Construction of incinerators and other facilities for
di sposal of solid wastes in which products either generated
t herein, such as steam or recovered therefrom such as materials
for recycling, are to be sold or otherw se di sposed of; provided,
however, in constructing such facilities a governing authority or
agency shall publicly issue requests for proposals, advertised for
in the sane manner as provided herein for seeking bids for public
construction projects, concerning the design, construction,
owner shi p, operation and/or maintenance of such facilities,
wherei n such requests for proposals when issued shall contain
terms and conditions relating to price, financial responsibility,

t echnol ogy, environnmental conpatibility, legal responsibilities
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and such other matters as are determ ned by the governing
authority or agency to be appropriate for inclusion; and after
responses to the request for proposals have been duly received,

t he governing authority or agency nay select the nost qualified
proposal or proposals on the basis of price, technol ogy and ot her
rel evant factors and from such proposals, but not limted to the
terms thereof, negotiate and enter contracts with one or nore of
the persons or firnms submtting proposals.

(x) Hospital group purchase contracts. Supplies,
comodi ties and equi pnment purchased by hospitals through group
pur chase prograns pursuant to Section 31-7-38.

(xi) Data processing equi pnent. Purchases of data
processi ng equi pnent made by governing authorities under the
provi si ons of purchase agreenents, contracts or maxi mum price
regul ati ons executed or approved by the M ssissippi Departnent of
| nf ormati on Technol ogy Servi ces.

(xii) Energy efficiency services and equi prment.
Energy efficiency services and equi pnent acquired by school
districts, junior colleges, institutions of higher |earning and
state agencies or other applicable governnental entities on a
shar ed- savi ngs, | ease or |ease-purchase basis pursuant to Section
31-7-14.

(xiii) Insurance contracts. Purchases of
contracts for fire insurance, autonobile insurance, casualty
i nsurance, health insurance and liability insurance by governing
authorities or agencies.

(xiv) Municipal electrical utility system fuel
Purchases of coal and/or natural gas by nunicipally-owned electric
power generating systens that have the capacity to use both coal
and natural gas for the generation of electric power.

(xv) Library books and other reference materials.

Purchases by libraries or for libraries of books and peri odical s;

processed film video cassette tapes, filnmstrips and slides;
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recorded audi o tapes, cassettes and diskettes; and any such itens
as woul d be used for teaching, research or other information

di stribution; however, equi pnment such as projectors, recorders,
audi o or video equipnment, and nonitor televisions are not exenpt
under this paragraph.

(xvi) Unmarked vehicles. Purchases of unmarked
vehi cl es when such purchases are nade in accordance with
pur chasi ng regul ati ons adopted by the Departnent of Finance and
Adm ni stration pursuant to Section 31-7-9(2).

(xvii) Sales and transfers between governi ng
authorities. Sales, transfers or trades of any personal property
bet ween governing authorities wthin a county or any such
transaction invol ving governing authorities of two (2) or nore
counti es.

(xviii) Election ballots. Purchases of ballots
printed pursuant to Section 23-15-351.

(xi x) Educational television contracts. From and
after July 1, 1990, contracts by M ssissippi Authority for
Educational Television wth any private educational institution or
private nonprofit organi zati on whose purposes are educational in
regard to the construction, purchase, |ease or |ease-purchase of
facilities and equi pnent and the enpl oynent of personnel for
provi ding nultichannel interactive video systens (ITSF) in the
school districts of this state.

(xx) Prison industry products. Fromand after
January 1, 1991, purchases nmade by state agencies involving any
itemthat is manufactured, processed, grown or produced fromthe
state's prison industries.

(xxi) Undercover operations equi pnent. Purchases
of surveill ance equi pnent or any other high-tech equi pnent to be
used by narcotics agents in undercover operations, provided that
any such purchase shall be in conpliance with regul ations

establ i shed by the Departnent of Finance and Adm ni stration.
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(xxii) Junior college books for rent. Purchases
by community or junior colleges of textbooks which are obtained
for the purpose of renting such books to students as part of a
book service system

(xxiii) School purchases from county/ nmunicipa
contracts. Purchases of conmmodities made by school districts from
vendors with which any levying authority of the school district,
as defined in Section 37-57-1, has contracted through conpetitive
bi ddi ng procedures for purchases of the sane commoditi es.

(xxiv) Emergency purchases by retirenment system
Enmer gency purchases nmade by the Public Enpl oyees' Retirenent
System pursuant to Section 25-11-15(7).

(xxv) Repeal ed.

(xxvi) CGarbage, solid waste and sewage contracts.

Contracts for garbage collection or disposal, contracts for solid
waste collection or disposal and contracts for sewage coll ection
or disposal .

(xxvii) Municipal water tank maintenance
contracts. Professional naintenance programcontracts for the
repair or mai ntenance of nunicipal water tanks, which provide
pr of essi onal services needed to maintain nmunicipal water storage
tanks for a fixed annual fee for a duration of two (2) or nore
years.

(xxviii) Industries for the Blind products.
Purchases nmade by state agencies involving any itemthat is
manuf act ured, processed or produced by the M ssissippi Industries
for the Blind.

(xxi x) Purchases of state-adopted textbooks.
Purchases of state-adopted textbooks by public school districts.

(xxx) Purchases of contracts for

revenue-interruption insurance by school districts. | n connection

with the purchase of noncompetitive itens only available from one

(1) source, a certification of the conditions and circunstances
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requiring the purchase shall be filed by the agency with the

Depart nent of Fi nance and Adninistration and by the governing

authority with the board of the governing authority. Upon receipt

of such certification the Departnment of Finance and Admini stration

or the board of the governing authority, as the case nay be, may,

in witing, authorize the purchase, which authority shall be noted

on the mnutes of the body at the next reqular nmeeting thereafter.

In such situations, a governing authority is not required to

obtain the approval of the Departnent of Finance and

Adni ni strati on.

(n) (i) Termcontract authorization. Al contracts
for the purchase of:
(A) Commodities, equipnment and public
construction (including, but not limted to, repair and
mai nt enance), and
(B) Water lines, sewer lines, stormdrains,
drai nage ditches, asphalt mlling, traffic striping, asphalt
overlay of streets, and curb and gutter (not to exceed One Hundred
Fifty Thousand Dol l ars ($150, 000.00) per project listed in this
itemB) may be let for periods of not nore than twenty-four (24)
mont hs in advance, subject to applicable statutory provisions
prohibiting the letting of contracts during specified periods near
the end of terns of office.
(i) Al purchases nmade by governing authorities,
i ncl udi ng purchases nmade pursuant to the provisions of
subparagraph (i) of this paragraph (n), nay be made upon one (1)
purchase order issued per nonth to each individual vendor prior to
delivery of such commodities provided that each individua
delivery, load or shipnent purchased is properly requisitioned and
is properly received and recei pted by signed ticket, receipt or
i nvoi ce, indicating thereon the point of delivery, and provided
that, with respect to counties, such commodities are properly

accounted for by the receiving clerk or an assistant receiving
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clerk as provided by Section 31-7-109. Such purchase order shal
be invalid on the first cal endar day of the nonth inmediately
following the month in which it was issued. Purchases in such
nmonth i nmediately followi ng may be made only if a purchase order
is issued for such nonth. Each nonthly purchase order shall be
retained in the records of the governing authority. Agencies may
make purchases as aut horized under this subparagraph (ii) in
accordance with such regul ations, policies and procedures as are
pronmul gated by the Departnent of Finance and Adm nistration

(o) Purchase | aw violation prohibition and vendor
penalty. No contract or purchase as herein authorized shall be
made for the purpose of circunventing the provisions of this
section requiring conmpetitive bids, nor shall it be |lawful for any
person or concern to submt individual invoices for anbunts within
t hose aut horized for a contract or purchase where the actual val ue
of the contract or comodity purchased exceeds the authorized
anount and the invoices therefor are split so as to appear to be
aut hori zed as purchases for which conpetitive bids are not
requi red. Subm ssion of such invoices shall constitute a
m sdeneanor puni shable by a fine of not |ess than Five Hundred
Dol | ars ($500.00) nor nore than One Thousand Dol | ars ($1, 000. 00),
or by inprisonnent for thirty (30) days in the county jail, or
both such fine and inprisonnent. |In addition, the claimor clains
submitted shall be forfeited.

(p) Electrical utility petrol eum based equi pnent
purchase procedure. Wen in response to a proper advertisenment
therefor, no bid firmas to price is submtted to an electric
utility for power transformers, distribution transforners, power
breakers, reclosers or other articles containing a petrol eum
product, the electric utility may accept the | owest and best bid
t herefor although the price is not firm

(q) Exception to county/nmunicipal budget limtations.

The prohibitions and restrictions set forth in Sections 19-11-27,
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21-35-27 and 31-7-49 shall not apply to a contract, |ease or
| ease- purchase agreenent entered pursuant to the requirenents of
this chapter.

(r) Definition of purchase. For the purposes of this
section, the term "purchase" shall nean the total amount of noney
encunbered by a single purchase order.

(s) Fuel managenent system bi dding procedure. Any
governing authority or agency of the state shall, before
contracting for the services and products of a fuel managenent or
fuel access system enter into negotiations with not fewer than
two (2) sellers of fuel managenent or fuel access systens for
conpetitive witten bids to provide the services and products for
the systens. 1In the event that the governing authority or agency
cannot |l ocate two (2) sellers of such systens or cannot obtain
bids fromtwo (2) sellers of such systens, it shall show proof
that it nade a diligent, good-faith effort to |ocate and negoti ate
with two (2) sellers of such systenms. Such proof shall include,
but not be Iimted to, publications of a request for proposals and
letters soliciting negotiations and bids. For purposes of this
par agraph (s), a fuel nmanagenent or fuel access systemis an
aut omat ed system of acquiring fuel for vehicles as well as
managenent reports detailing fuel use by vehicles and drivers, and
the term"conpetitive witten bid" shall have the neaning as
defined in paragraph (b) of this section.

(t) Solid waste contract proposal procedure. Before
entering into any contract for garbage collection or disposal,
contract for solid waste collection or disposal or contract for
sewage col l ection or disposal, which involves an expenditure of
nore than Fifty Thousand Dol | ars ($50, 000. 00), a governing
authority or agency shall issue publicly a request for proposals
concerning the specifications for such services which shall be
advertised for in the same manner as provided in this section for

seeki ng bids for purchases which involve an expenditure of nore
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891 than Ten Thousand Dol |l ars ($10, 000.00). Any request for proposals
892 when issued shall contain ternms and conditions relating to price,
893 financial responsibility, technology, |egal responsibilities and
894 other relevant factors as are determ ned by the governing

895 authority or agency to be appropriate for inclusion; all factors
896 determ ned relevant by the governing authority or agency or

897 required by this paragraph (t) shall be duly included in the

898 advertisement to elicit proposals. After responses to the request
899 for proposals have been duly received, the governing authority or
900 agency shall select the nost qualified proposal or proposals on
901 the basis of price, technology and other relevant factors and from
902 such proposals, but not limted to the terns thereof, negotiate
903 and enter contracts with one or nore of the persons or firns

904 submitting proposals. |If the governing authority or agency deens
905 none of the proposals to be qualified or otherw se acceptable, the
906 request for proposals process may be reinitiated. Notw thstanding
907 any other provisions of this paragraph, where a county with at

908 least thirty-five thousand (35,000) nor nore than forty thousand
909 (40,000) population, according to the 1990 federal decenni al

910 census, owns or operates a solid waste landfill, the governing

911 authorities of any other county or nunicipality may contract with
912 the governing authorities of the county owning or operating the
913 landfill, pursuant to a resolution duly adopted and spread upon
914 the mnutes of each governing authority involved, for garbage or
915 solid waste collection or disposal services through contract

916 negoti ati ons.

917 (uy Mnority set aside authorization. Notw thstanding
918 any provision of this section to the contrary, any agency or

919 governing authority, by order placed on its mnutes, may, in its
920 discretion, set aside not nore than twenty percent (20% of its
921 anticipated annual expenditures for the purchase of commodities
922 frommnority businesses; however, all such set-aside purchases

923 shall conply with all purchasing regul ations pronul gated by the
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924 Departnment of Finance and Adm nistration and shall be subject to
925 bid requirenments under this section. Set-aside purchases for

926 which conpetitive bids are required shall be nade fromthe | owest
927 and best mnority business bidder. For the purposes of this

928 paragraph, the term"mnority busi ness"” means a business which is
929 owned by a majority of persons who are United States citizens or
930 pernmanent resident aliens (as defined by the Imm gration and

931 Naturalization Service) of the United States, and who are Asi an,
932 Bl ack, Hi spanic or Native Anerican, according to the follow ng
933 definitions:

934 (1) "Asian" means persons having origins in any of
935 the original people of the Far East, Southeast Asia, the Indian
936 subcontinent, or the Pacific Islands.

937 (ii) "Black" neans persons having origins in any
938 Dbl ack racial group of Africa.

939 (tii) "Hispanic" neans persons of Spanish or

940 Portuguese culture with origins in Mexico, South or Central

941 Anerica, or the Caribbean |Islands, regardl ess of race.

942 (iv) "Native American" means persons having

943 origins in any of the original people of North America, including
944  American Indians, Eskinbs and Al euts.

945 (v) Construction punch list restriction. The

946 architect, engineer or other representative designated by the
947 agency or governing authority that is contracting for public

948 construction or renovation may prepare and submt to the

949 contractor only one (1) prelimnary punch Iist of itens that do
950 not neet the contract requirenents at the tinme of substanti al

951 conpletion and one (1) final list imediately before final

952 conpletion and final paynent.

953 (w) Purchase authorization clarification. Nothing in
954 this section shall be construed as authorizing any purchase not
955 authorized by | aw.

956 SECTION 3. This act shall take effect and be in force from
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957 and after July 1, 2000.
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