M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Turner To: Judiciary

SENATE BI LL NO. 2790

1 AN ACT TO BE ENTI TLED THE STRUCTURED SETTLEMENT PROTECTI ON

2 ACT; TO ENACT SAFEGUARDS FOR THE TRANSFER OF STRUCTURED SETTLEMENT
3 PAYMENT RICGHTS; TO REQUI RE CHANCERY COURT REVI EW TO ENACT

4 DEFINTIONS;, TO PROVI DE FOR JURI SDI CTI ON UNDER THE ACT; TO PROVI DE
5 FOR AN EFFECTI VE DATE; AND FOR RELATED PURPOCSES.

6 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
7 SECTION 1. Conditions to transfers of structured settlenent
8 paynent rights.

9 No direct or indirect transfer of structured settlenent

10 paynent rights shall be effective and no structured settl enent

11 obligor or annuity issuer shall be required to nmake any paynent

12 directly or indirectly to any transferee of structured settlenent
13 paynent rights unless a chancery court of conpetent jurisdiction
14 has expressly found that:

15 (a) The transfer conplies with the requirenments of this
16 act and will not contravene other applicable | aw

17 (b) Not less than ten (10) days prior to the date on

18 which the payee first incurred any obligation with respect to the
19 transfer, the transferee has provided to the payee a discl osure
20 statenent in bold type, no smaller than fourteen (14) points,
21 setting forth
22 (1) The amounts and due dates of the structured
23 settlenment paynents to be transferred,;
24 (i1) The aggregate anobunt of such paynents;
25 (ti1) The discounted present value of such
26 paynents, together with the discount rate used in determ ning such
27 discounted present val ue;
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(iv) The gross anmount payable to the payee in
exchange for such paynents;

(v) An itemzed listing of all brokers=
commi ssi ons, service charges, application fees, processing fees,
closing costs, filing fees, adm nistrative fees, |egal fees,
notary fees and other comm ssions, fees, costs, expenses and
charges payabl e by the payee;

(vi) The net amount payable to the payee after
deduction of all comm ssions, fees, costs, expenses and charges
descri bed in subparagraph (v) of this paragraph;

(vii) The quotient (expressed as a percentage)
obt ai ned by dividing the net paynent anount by the di scounted
present val ue of the paynents; and

(viii) The amount of any penalty and the aggregate
anount of any |iquidated danmages (inclusive of penalties) payable
by the payee in the event of any breach of the transfer agreenent
by the payee.

(c) The payee has been fairly apprised of the
advant ages and di sadvant ages of the proposed sale, and the payee
under st ands the advantages and di sadvant ages of the proposed sal e.

(d) The payee has received i ndependent professional
advice regarding the legal, tax and financial inplications of the
transfer.

(e) If the transfer would contravene the terns of the
structured settlenent, the transfer has been expressly approved in
witing by each interested party including the annuity issuer and
the structured settl enent obligor.

(f) The transferee has given witten notice of the
transferee=s nane, address and taxpayer identification nunber to
the annuity issuer and the structured settlenment obligor and has
filed a copy of such notice with the court; and

(g) The transferee has paid or will pay for all costs

incurred in requesting approval of the transfer.
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SECTI ON 2. Definitions.

For purposes of this act:

(a) "Annuity issuer"” neans an insurer that has issued
an i nsurance contract used to fund periodic paynents under a
structured settlenent.

(b) "Applicable | aw' neans:

(1) The federal laws of the United States;

(ii1) The laws of this state, including principles
of equity applied in the courts of this state; and

(ti1) The laws of any other jurisdiction:

A. Wiich is the domicile of the payee or any
other interested party;

B. Under whose laws a structured settlenent
agreenent was approved by a court or responsible admnistrative
authority; or

C. In whose courts a settled claimwas
pendi ng when the parties entered into a structured settl enent
agr eenent ;

(c) "Dependents" include a payee=s spouse and m nor
children and all other fam |y nenbers and ot her persons for whom
the payee is legally obligated to provide support, including
al i nony.

(d) "D scounted present value" neans the fair present
val ue of future paynments, as determ ned by discounting such
paynments to the present using the nost recently published
applicable federal rate for determning the present value of an
annuity, as issued by the United States Internal Revenue Service.

(e) "lIndependent professional advice" nmeans advice of
an attorney, certified public accountant, actuary or other
| i censed professional adviser:

(i) Who is engaged by a payee to render advice
concerning the legal, tax and financial inplications of a transfer

of structured settlenent paynent rights;
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(i) Wio is not in any manner affiliated with or
conpensated by the transferee of such transfer; and

(ti1) Wose conpensation for rendering such advice
is not affected by whether a transfer occurs or does not occur;

(f) "Interested parties"” means, with respect to any
structured settlenent, the payee, any beneficiary designated under
the annuity contract to receive paynents foll ow ng the payee=s
death, the annuity issuer, the structured settlenent obligor, and
any other party that has continuing rights or obligations under
such structured settl enent.

(g) "Payee" means an individual who is receiving tax
free damage paynents under a structured settlenment and proposes to
make a transfer of paynent rights thereunder.

(h) "Settled clain nmeans the original tort claimor
wor ker s= conpensation claimresolved by a structured settl enent.

(1) "Structured settlenent” neans an arrangenent for
peri odi ¢ paynent of damages for personal injuries established by
settlenment or judgnent in resolution of a tort claimor for
periodi c paynments in settlenent of a workers= conpensation claim

(j) "Structured settlenent agreenent” neans the
agreenent, judgnent, stipulation, or release enbodying the terns
of a structured settlenent, including the rights of the payee to
recei ve periodi c paynents.

(k) "Structured settlenent obligor"” means, with respect
to any structured settlenent, the party that has the continuing
peri odi ¢ paynent obligation to the payee under a structured
settlement agreenent or a qualified assignnment agreenent.

(1) "Structured settlenment paynent rights" neans rights
to receive periodic paynents (including |unp sum paynents) under a
structured settlenment, whether fromthe settlenent obligor or the
annuity issuer, where:

(i) The payee is a resident of this State;

(i1i) The structured settl enent agreenment was

S. B. No. 2790
00\ SS03\ R925
PAGE 4



127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159

approved by a court or responsible admnistrative authority in
this State; or

(iti1) The settled claimwas pending before the
courts of this State when the parties entered into the structured
settl enent agreenent;

(m "Transfer" neans any sal e, assignnent, pledge,
hypot hecation, or other formof alienation or encunbrance made by
a payee for consideration.

(n) "Terns of the structured settlenent” include, with
respect to any structured settlenent, the terms of the structured
settlement agreenent, the annuity contract, any qualified
assi gnment agreenent and any order or approval of any court or
responsi bl e adm ni strative authority or other governnent authority
aut hori zing or approving such structured settl enent.

(o) "Transfer agreenent” means the agreenent providing
for transfer of structured settlenent paynent rights froma payee
to a transferee.

SECTION 3. Jurisdiction; procedure for approval of

transfers.

(1) The Chancery Courts shall have jurisdiction over any
application for review under Section 1 of this act of a transfer
of structured settlenent paynent rights.

(2) Not less than twenty (20) days prior to the schedul ed
hearing on any application for review of a transfer of structured
settlement paynent rights under Section 1 of this act, the
transferee shall file with the court and serve on all interested
parties a notice of the proposed transfer and the application for
its authorization, including in such notice:

(a) A copy of the transferee=s application;

(b) A copy of the transfer agreenent;

(c) A copy of the disclosure statenent required under
Section 1(b) of this act;

(d) Notification that any interested party is entitled
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to support, oppose or otherw se respond to the transferee=s
application, either in person or by counsel, by submtting witten
comments to the court or by participating in the hearing; and

(e) Notification of the tine and place of the hearing
and notification of the manner in which and the tinme by which
witten responses to the application nust be filed in order to be
consi dered by the court.

SECTION 4. No waiver; no penalties.

(1) The provisions of this act may not be wai ved.

(2) No payee who proposes to nmake a transfer of structured
settlenment paynent rights shall incur any penalty, forfeit any
application fee or other paynent, or otherwise incur any liability
to the proposed transferee based on any failure of such transfer
to satisfy the conditions of Section 1 of this act.

SECTI ON 5. Constructi on.

Not hi ng contained in this act shall be construed to authorize
any transfer of structured settlenent paynent rights in
contravention of applicable law or to give effect to any transfer
of structured settlenment paynent rights that is invalid under
applicabl e | aw.

SECTI ON 6. Ef fecti ve date.

This act shall apply to any transfer of structured settlenent
paynment rights under a transfer agreenent entered into on or after
the date of enactnent of this act; provided, however, that nothing
contai ned herein shall inply that any transfer under a transfer
agreenent reached prior to such date is effective.

SECTION 7. This act shall take effect and be in force from

and after its passage.
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