M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Nunnel ee To: Education

SENATE BI LL NO. 2747

1 AN ACT ENTI TLED THE " STUDENT AND FAM LY PRI VACY PROTECTI ON

2 ACT" TO REQUI RE SCHOCOLS TO OBTAI N WRI TTEN CONSENT FROM FAM LI ES

3 BEFORE RELEASI NG STUDENT RECORDS AND PRCHI BI TI NG THE USE OF SCCI AL
4  SECURI TY NUMBERS TO | DENTI FY STUDENTS; TO PROH BI T SCHOOLS FROM

5 CONDUCTI NG CERTAI N SURVEYS; TO ALLOW PARENTS TO | NSPECT

6 | NSTRUCTI ONAL MATERI ALS USED I N THEI R CHI LDREN S CLASSROOVS; TO

7 PROH BI T SCHOOL PERSONNEL OR HEALTH CARE PROVI DERS FROM USI NG

8 SCHOCOL FACI LI TIES FOR ADM NI STERI NG NONEMERGENCY HEALTH SERVI CES

9 WTHOUT THE | NFORMED CONSENT OF THE PARENT OR GUARDI AN; AND FOR
10 RELATED PURPGCSES.

11 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
12 SECTION 1. This act shall be known and may be cited as the
13 "Student and Family Privacy and Protection Act."

14 SECTION 2. The purpose of this act is to require infornmed
15 consent for the provision of school health care services, with

16 limted exceptions as outlined by this act, and to protect the

17 privacy of students and their famlies, and to protect against the
18 inappropriate collection and rel ease of student educati onal

19 records or student records.
20 SECTION 3. The followi ng words and phrases when used in this
21 act shall have the neanings given to themin this section unless
22 the context clearly indicates otherw se:
23 (a) "Directory information"” neans a student's nane,
24 age, municipality of residence, participation in officially
25 recogni zed activities and sports, including weight and hei ght when
26 the student is a nenber of an athletic team and any awards,
27 certificates and di pl omas received by the student.
28 (b) "Educational entity" means the State Departnent of
29 Education, the State Board of Education, a |ocal school district,
30 a vocational-technical school, an internediate unit and any of
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their officers, enployees or persons acting as their agents.

(c) "Health care services" nmeans an exani nati on,
screeni ng, diagnosis, evaluation or treatnent for physical, nental
or enotional health problenms. The termincludes screening,
counseling and referrals for behavioral, social or enotional
probl enms by school support team prograns, student assistance
prograns and simlar prograns and referrals to and by such
pr ogr ans.

(d) "Informed consent”™ means the signature of a parent
or guardian of a student giving prior witten consent on the form
required by Section 14 to the rel ease or inspection of a student
record or the provision of health care services to the student.
For a student who is a high school graduate, is married or is
ni neteen (19) years of age or older, the termmnmeans the signature
of the student rather than the signature of the parent or guardi an
of the student.

(e) "Instructional nmaterials" neans all materials to
whi ch a student shall or may be directly exposed, including, but
not limted to textbooks, materials in the school library
accessible to students, videos, filns, tapes, conputer discs,
charts or graphs.

(f) "Medical emergency” nmeans a condition in which
i mredi ate nmedical care is necessary to prevent the death or
serious inpairnent of the health of a student.

(g) "Parent" neans a biological or adoptive parent who
has | egal custody of a student.

(h) "Person" neans an individual, corporation,
partnership, limted liability conpany, business trust, other
associ ation, governnment entity, estate, trust or foundation.

(1) "Requirement of federal |aw' nmeans any specific
mandat e i nposed by any federal statue, regulation, court order or
consent decree. This termalso includes any conditions required
in order to participate in the federal Medicaid programand the
federal special education program provided for under the
I ndi viduals with Disabilities Education Act (Public Law 91-230, 20
USCS, Section 1400 et seq.).

(j) "Student" neans a person who is enrolled in a
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school district or who becones subject to the protections accorded
under this act by reason of past enrollnment in a school district.
(k) "Student educational record" neans the pernanent
record or file of a student which may be in the formof an
el ectronic portfolio, including, but not limted to, personal
achi evenent or credit for courses taken, grades, attendance, any
graduation project, any disciplinary or behavioral record or
i nformation and any other record or information relating to the
overal |l performance of that particular student in regard to the
academ c¢ educational program including any other record, other
than a student nedical record directly related to the student.
(1) "Student record" nmeans a student educational record
or a student nedical record.

SECTION 4. (1) Except for directory information, no

educational entity shall release or allow access to any student
record or any personal or private information relating to
personal ly identifiable information on the student or famly of
t he student.

(2) Nothing in this act shall prohibit an educational entity
frompermtting access to or releasing any student record or any
personal or private information on the student or famly to any of
the foll ow ng persons or under the follow ng circunstances:

(a) To law enforcenent officials in the course of a
crimnal investigation.

(b) To a court of conpetent jurisdiction pursuant to a
court order or subpoena.

(c) To a parent or guardian of the student or to the
student if such student is a high school graduate, is married or
is nineteen (19) years of age or older. Under this paragraph, a
student may not authorize the rel ease of personal or private
information of a derogatory nature on any other living famly
menber without the witten consent of that famly nenber.

(d) To any person authorized to receive such
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i nformation pursuant to the infornmed witten consent of the
parent, guardi an of the student or the student whose records are
sought if such student is eighteen (18) years of age or ol der and
i s emanci pat ed.

(e) Were the release of such information is necessary
to protect the immedi ate health or safety of the student, provided
the parent or guardian of the student is given witten
notification of such release within two (2) business days
t hereafter.

(f) State or local officials or authorities to whom
such information nmust be reported or disclosed pursuant to Section
43- 21- 353, M ssissippi Code of 1972 (relating to child protective
services) or any other statutory |aw.

(g) Were the release of the information is a
requi renent of federal law as certified by the Attorney Ceneral.

(h) Enployees or officers of the school district within
whi ch the student is enrolled who have a legitimate interest in
access to such records.

(1) Enployees or officers of the school district in
whi ch the student transfers or seeks to enroll.

(3) Except where required under federal |aw, no social
security nunmber nay be used as a personal identifier for a student
record. No educational entity shall request or require the social
security nunmber of a student be disclosed as a condition of
adm ssion to any school district or for any other reason.

SECTION 5. (1) No local school district shall permt its

school personnel or any public or private providers of health care
services to utilize facilities or resources of the school district
for the purpose of providing health care services to students,

unl ess the infornmed consent required by this act for the

provi sions of health services has been obtained on the form under
Section 14.

(2) Subsection (1) shall be inapplicable to any of the
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fol | ow ng:

(a) Medical energencies.

(b) A requirenent of federal |law as certified by the
Attorney Ceneral, including individual education plans and ot her
requi renents prescribed for special education students under the
I ndi viduals with Disabilities Education Act (Public Law 91-230, 20
USCS, Section 1400 et seq.).

(c) Odinary and reasonabl e discipline as defined under
school policy or that which is necessary to maintain safety or
school order.

(3) Nothing in this act shall be deemed to expand any | egal
authority to utilize the resources, personnel or facilities of any
| ocal school district to provide health care services.

SECTION 6. A parent or guardian of the student shall, upon

the making of a witten request, be entitled to inspect al
instructional materials and teacher manuals, other than test
guestions or exam nation materials that are used in connection

wi th any course or programtaught at the school district within
two (2) business days after the parent or guardi an nmakes a request
to inspect such materials. Each local school district shal

establish a reasonabl e procedure for inplenmenting this section.

SECTION 7. (1) No local school district shall require or
permt a student to participate in any survey, questionnaire,
anal ysis or evaluation that would require or provide for the
di scl osure of the following information on the student w thout
first obtaining the informed consent required under this act:

(a) Personal values, attitudes, opinions or beliefs.

(b) Famly nenbers' values, attitudes, opinions or
bel i ef s.

(c) Religious affiliations or beliefs.

(d) Political affiliations or beliefs.

(e) Sexual attitudes or beliefs.

(f) Sexual behavi or.
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(g) Illegal, anti-social or self-incrimnating or
deneani ng behavi or.

(h) Critical appraisals of individuals with whomthe
student has personal rel ationshi ps.

(i) The disclosure of information protected by legally
recogni zed privil eged and anal ogous rel ati onshi ps, such as those
of attorneys, nedical personnel or mnisters.

(j) Incone, other than required by |aw to determ ne
eligibility for participation in a programfor financial
assi st ance.

(k) Mental and psychol ogi cal problens potentially
enbarrassing to the student or the student's famly.

(2) Except for the matters set out in subsection (1)(f)
through (k), nothing in this section shall restrict discussion or
testing on matters directly related to course instruction on core
acadenm ¢ subjects, other than health, sex education or simlar
subj ects which shall be subject to the informed consent
requi renent of subsection (1). No student shall be penalized or
rewarded in any subject, test or assignnent because of the
di scl osure of any information described in subsection (1).

SECTION 8. (1) Nothing in this act shall prohibit or

restrict any counseling or advice provided in response to
student-initiated contacts with a teacher, counsel or, nurse,
school adm nistrator or other person authorized by the school
district to provide such advice and counseling.

(2) Nothing in this act shall prohibit or restrict
school -initiated contacts with the parent or guardian of a student
regardi ng any physical, nmental or enotional problemor concern
relating to the student.

(3) A teacher or school admi nistrator may initiate contacts
with a student regarding a physical, nental or enotional problem
of the student if the teacher or admnistrator notifies a parent

or guardi an of the student within two (2) business days after the
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contact. The teacher or school adm nistrator is not required to
provi de such notification to the parent or guardian in cases where
a report is nmade under Section 43-21-353, M ssissippi Code of

1972, (relating to child protective services) or where a report is
made to | aw enforcement authorities.

SECTION 9. A parent or guardian has the right to have the

student of the parent or guardi an excused from specific
instruction which conflicts with the religious beliefs of the
parent or guardi an, upon subm ssion to the school district of a

witten request for excusal on the basis of the religious belief.

SECTION 10. (1) Parents and guardi ans of students shall be
given witten information about their rights under this act,

i ncl udi ng the nane, tel ephone nunber and address of the person in
each school district responsible for conpliance.

(2) Each local school district shall designate one (1)
person to be responsible to parents and guardi ans of students to
make sure that the rights of students, parents and guardi ans under
this act are protected.

(3) Each local school district may adopt reasonable rules
and regulations to inplenent this act, provided they are
consistent with the rules and regul ati ons pronul gated under
Section 11.

SECTION 11. The State Departnent of Education shal

pronul gate rul es and regul ati ons necessary for the inplenentation
of this act.

SECTION 12. (1) The Attorney General, any aggrieved

student, parent or guardian of a student may seek an injunction
agai nst any violation of this act froma court with appropriate
jurisdiction.

(2) Upon the request of the governing body, superintendent
or executive director of an educational entity, the Attorney
CGeneral shall furnish witten |egal advice concerning any matter

or issue arising in connection with the exercise of the official
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powers or performance of the official duties of the educati onal
entity under this act:

(a) The witten advice, if given, shall be followed,
and, when followed, the recipient shall not in any way be |iable
for doing so, upon any official bond or otherw se.

(b) If the governing body of the educational entity
di sagrees with the | egal advice rendered by the Attorney Ceneral,
the educational entity nmay seek a declaratory judgnent in the
circuit court. The legal advice of the Attorney General shall be
bi nding until the circuit court issues a final order on the
petition requesting the declaratory judgnent.

(c) Any witten |legal advice given pursuant to this
subsection shall be a public record. |If the Attorney Ceneral
deens the | egal advice to be of substantial inportance to
educational entities, parents, guardi ans and ot her persons
t hroughout this state, the Attorney General may publish such
advice in the formof an official opinion.

(3) Nothing in this act shall elimnate or abrogate any
ot her legal or equitable renedy which nay be available to a
student, parent or guardian of a student in connection with a

violation of this act.

SECTION 13. Nothing in this act shall be construed to

elimnate or weaken any of the foll ow ng:

(a) A privacy protection, which is accorded by statute
or regul ation, against the collection of information regarding a
student and the student's famly or against the rel ease of such
information to a party other than the student or a parent or
guardi an of the student.

(b) A right, which is accorded by statute or
regul ation, of a parent or guardian of a student to have or to
have access to information regardi ng educational activities
affecting the student.

(c) The legal authority of a parent or guardian of a
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student regarding the education or rearing of the student.

SECTION 14. (1) Wen informed consent is required under

this act, the consent shall be manifested on a form or paper used
solely for the purpose of obtaining consent and providing witten
notice which contains a reasonabl e description of:

(a) The health care services for which informed consent
is sought. This paragraph includes clear and conspi cuous notice
regardi ng any health care service which nmay involve:

(i) An exam nation of the genital area or the
removal of undergarnents; or

(ii) Mental or enotional health screening,
di agnosi s, treatnent, counseling or referral.

(b) The student record and the purpose for which the
student record is sought.

(c) The entities or persons who will have access to the
student record or provide the health care services in question if
i nformed consent is granted.

(2) In addition to the requirenents of subsection (1), each
formshall contain a statenent encouragi ng the parent or guardi an
to seek additional information regarding the proposed health care
service and providing the name and tel ephone nunber of a contact
per son designated by the school district for this purpose. This
statenent shall be at the end of the formdirectly above the place
designated for the signature of the parent or guardi an.

(3) A general consent for the release of or access to
student records or for the provision of health care services shal
not constitute the informed consent required under this act.

(4) Nothing in this act shall require additional consent for
each subsequent occasion during the school termon which a health
care service is provided to a student if it is clear fromthe
consent formthat the health care services specifically described
on the formw |l be provided on a periodic basis. |Inforned

consent under this subsection may be revoked at any tinme. Under
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no circunstances shall any informed consent extend beyond the

school termfor which it is given.

SECTI ON 15. This act shal
and after July 1, 2000.
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